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Rules  and  Regulations 


Title  15— COMMERCE  AND 
FOREIGN  TRADE 

Chapter  X — Office  of  Foreign  Direct 
Investments,  Department  of  Com¬ 
merce 

[1970  General  Bulletin] 

PART  1000— FOREIGN  DIRECT 

INVESTMENT  REGULATIONS 

Interpretative  Analyses  and  State¬ 
ments  With  Respect  to  the  Regula¬ 
tions 

Notice  is  hereby  given  that  the  Office 
of  Foreign  Direct  Investments  (OFDI) 
has  issued  the  following  1970  General 
Bulletin  (the  1970  Bulletin  or  the  Bul¬ 
letin),  interpreting  and  analyzing  the 
Foreign  Direct  Investment  Regulations 
(the  regulations)  applicable  to  the  For¬ 
eign  Direct  Investment  Program  (the 
program)  for  calendar  year  1970. 

The  purpose  of  the  Bulletin  is  to  inter¬ 
pret,  explain  and  amplify,  by  text  and 
illustrative  examples,  principal  provi¬ 
sions  of  the  current  regulations.  State¬ 
ments  in  the  Bulletin  may  have  the 
effect  of  qualifying  or  modifying  pro¬ 
visions  of  the  regulations,  the  instruc¬ 
tions  applicable  to  reporting  forms  or 
other  official  OFDI  publications.  Unless 
subsequently  modified  or  rescinded  by 
public  notice,  statements  contained  in 
this  Bulletin  shall  represent  the  official 
position  of  OFDI. 

General  Bulletin  No.  1  and  General 
Bulletin  No.  2,  dated  October  10  and  25, 

1968  (33  F.R.  No.  198  (Part  ID  and  No. 
209  (Part  III) ,  respectively)  were  issued 
by  OFDI  as  general  interpretive  guide¬ 
lines  for  the  regulations  applicable  to  the 
program  in  effect  during  1968.  The  1969 
General  Bulletin,  issued  November  5, 

1969  (34  F.R.  17806),  interpreted  the 
regulations  as  in  effect  during  1969.  To 
the  extent  expressly  or  implicitly  over¬ 
ruled  or  modified  by  the  1970  Bulletin, 
General  Bulletin  Nos.  1  and  2  and  the 
1969  General  Bulletin  are  hereby  super¬ 
seded  insofar  as  concerns  compliance 
with  the  regulations  in  effect  for  1970, 
and  extreme  care  should  be  exercised  in 
basing  substantive  decisions  upon  the 
material  in  those  Bulletins.  In  case  of 
doubt  concerning  relevance  of  any  such 
material,  OFDI  should  be  consulted. 

This  1970  General  Bulletin  is  prin¬ 
cipally  interpretive  and,  to  the  extent 
that  any  provision  of  the  regulations 
or  other  official  OFDI  publications  may 
be  modified,  the  changes  are  generally 
in  the  nature  of  liberalization  or  relaxa¬ 
tion.  Accordingly,  it  is  not  deemed  nec¬ 
essary  in  the  public  interest  to  publish 
the  Bulletin  in  proposed  form  for 
comment. 

Effective  date.  The  1970  General  Bul¬ 
letin,  as  set  forth  below,  shall  be  effec¬ 


tive  on  the  date  of  publication  in  the 
Federal  Register. 

(Sec.  5,  Act  of  Oct.  6,  1917,  40  Stat  415,  as 
amended,  12  TJ.S.C.  95a;  E.O.  11387,'  Jan.  1, 
1968,  33  F.R.  47) 

Richard  P.  Urfer, 

Director,  Office  of 
Foreign  Direct  Investments. 

September  17,  1970. 

Editorial  Note  :  The  Foreign  Direct  Invest¬ 
ment  Regulations  are  published  in  Title  15, 
Chapter  X,  Part  1000  of  the  Code  of  Federal 
Regulations  ( CFR ) .  All  sections  of  the  regu¬ 
lations  contained  in  CFR  are  preceded  by 
the  designation  "1000”  (e.g.,  §  1000.201).  The 
"1000”  designation  has,  for  convenience,  been 
eliminated  from  section  references  contained 
in  this  1970  General  Bulletin.  Sections  of  the 
Bulletin  correspond  to  section  numbers  of  the 
regulations,  but  are  distinguished  by  use  of 
the  prefix  “B”  and  a  hyphenated  numeral 
suffix  indicating  major  topical  divisions  of 
the  analytical  discussion  (e.g.,  IB201-1). 
The  abbreviations  “DI”  and  “AFN”  are  used 
to  refer  to  “direct  investor”  and  “affiliated 
foreign  national,”  respectively. 
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positive  direct  investment 
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§  B312-4  Acquisition  of  Interest  in  an  AFN. 
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i  B312-18  Certain  transactions  not  in¬ 
volving  a  transfer  of  capital: 

§  312(c). 

$  B312-19  Unenumerated  transactions  not 
involving  a  transfer  of  capital. 

§  B3 12-20  International  construction  proj¬ 
ects. 

B313 — Net  Transfer  of  Capital 

i  B313-1  Introduction. 

§  B313-2  Net  transfer  of  capital  to  incor¬ 
porated  AFNs. 

$  B313-3  Net  transfer  of  capital  to  unin¬ 
corporated  AFNs. 

(1)  General. 

(ii)  Rules  applicable  to  §  313 

(b). 

$  B313-4  DI’s  share  of  net  change  in  assets 
under  §  313(b) . 

(i)  Direct  ownership. 

(ii)  Indirect  ownership. 

5  B313-5  Special  treatment  of  certain  $312 
transfers  in  computing  net 
transfer  of  capital  to  unin¬ 
corporated  AFNs. 

(i)  Repayment  of  long-term 
foreign  borrowing. 

(ii)  Transfers  under  §  312(a) 
(9) . 

(iii)  Offshore  drilling  rigs. 

{  B313-6  Deduction  for  expended  pro¬ 
ceeds  of  long-term  foreign  bor¬ 
rowing. 

!  B313— 7  Step  acquisitions. 

B319 — Schedule  A,  B  and  C  Countries 
B321 — Calendar  Year  and  Fiscal  Year 
B322 — Person  Within  the  United  States 

S  B322-1  -  Introduction. 

S  B322-2  Individuals. 

(1)  Residence. 

(li)  Center  of  economic  inter¬ 
est. 

§  B322-3  Corporations  or  partnerships. 

S  B322— 4  Trusts. 

§  B322-5  Estates. 

S  B322-6  Domestic  banks. 

§  B322-7  Special  cases. 
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B323 — International  Finance  Subsidiaries 
B324 — Long-Term  Foreign  Borrowing 

I B324-1  Introduction, 
f  B324— 2  Related  sections. 

(i)  Section  1002. 

(ii)  Section  203(c). 

(iii)  Section  203(d)  (1). 

(iv)  Subpart  N. 

}  B324-3  Summary  of  §  324. 

§  B324—4  Definition  of  long-term  foreign 
borrowing. 

(i)  Borrowings  made  prior  to 
January  1.  1968. 

(li)  Borrowings  made  on  or 
after  January  1,  1968,  and 
prior  to  June  10,  1968. 

(ill)  Borrowings  made  on  or 
after  June  10,  1968:  §  324 

(a) (1)  and  former  5  324 
(e). 

(iv)  Borrowings  made  on  or 
after  May  1,  1970. 
i  B324-  5  Refinancing. 

(i)  Refinancing  under  §  324 

(b) (1). 

(ii)  Refinancing  of  long-term 
foreign  borrowing  made 
prior  to  May  1,  1970. 

f  B324-6  Proceeds  of  long-term  foreign 
borrowing. 

$  B324-7  Available  proceeds. 

§  B324— 8  Expenditure  of  available  proceeds 

and  deduction  from  net  trans¬ 
fer  of  capital. 

5  B324-9  Allocation  of  available  proceeds. 

§  B324-10  Allocation  of  expended  proceeds 
and  reallocation  of  previously 
allocated  proceeds. 

§  B324-11  Repayment  of  long-term  foreign 
borrowing. 

§  B324-12  Recordkeeping. 

§  B324-13  Borrowings  denominated  in  a 
foreign  currency. 

B502 — Election  of  Allowables 
BS03 — Worldwide  Minimum  Allowable 

i  B503-1  Introduction. 

§  B503-2  Summary. 

§  B503-3  Calculation  of  direct  investment 
under  §  503. 

(i)  Worldwide  basis. 

(ii)  Treatment  of  aggregate 
annual  losses  in  1969. 

(iii)  Canadian  AFNs. 

I  B503— 4  Carryforwards. 

$  B503-5  Related  provisions. 

(i)  Available  proceeds. 

( ii )  Associated  groups  and  per¬ 
sons  owning  interests  in 
DIs. 

( iii )  Quarterly  reports. 

(iv)  Apportionment  of  borrow¬ 
ing  deduction. 

B504 — Scheduler  Allowables 

§  B504-1  Introduction. 

§  B504-2  Summary. 

t  B 504-3  Calculation  of  historical  allow¬ 

ables  under  {  504(a). 

S  B604-4  Calculation  of  $  504(b)  earnings 
allowables  and  §  504(c)  earn¬ 
ings  adjustment  to  §  504(a) 
historical  allowables. 

(i)  Section  504(b) :  30  percent 
earnings  allowables. 

(ii)  Section  504(c):  “Up¬ 
stream”  use  of  allowables. 

{ B504-5  Transfer  or  carryforward  of 

schedular  allowables. 

(i)  Schedule  A  carryforward. 

(ii)  Schedule  B  downstream  or 
carryforward. 

(iii)  Schedule  C  downstream 
or  carryforward. 

f  B504-6  Total  losses  of  incorporated  AFNs 
in  Schedule  C. 

I  B504-7  Related  provisions. 


B505 — Transfers  of  Capital  Between  Affiliated 
Foreign  Nationals 
$  B505-1  Introduction. 

{  B 50 5-2  Summary. 

I  B505-3  Transfers  by  or  to  unincorporated 
AFNs  attributed  to  immediate 
parent. 

§  B505-4  Treatment  of  transfers  deemed 
made  under  §  505(a)  (1). 

S  B505-5  Transfers  between  incorporated 
AFNs. 

S  B506-6  Purchase  and  sale  of  interests  in 
other  AFNs. 

(1)  Purchase  of  AFN. 

(ii)  Sale  of  AFN. 

5  B505  7  Transactions  between  AFNs  not 
involving  transfers  of  capital. 

(1)  Stock  for  stock  transactions 
and  reorganizations. 

(ii)  Transfers  of  certain  intan¬ 
gibles. 

(iii)  Vessel  charters. 

(iv)  Short-term  trade  credits 
between  AFNs. 

$  B505-8  Transactions  between  AFNs  and 
their  branches  in  different 
scheduled  areas. 

i  B505-9  Miscellaneous  transactions. 

B506— Incremental  Earnings  Allowable 

§  B506-1  Introduction. 

§  B506-2  Summary. 

5  B506-3  Calculation  of  incremental  earn¬ 
ings  allowable. 

I  B506-4  Application  of  the  I  506  allowable. 

S  B506-5  Carryforward  of  the  $  506  allow¬ 
able. 

$  B506-6  Miscellaneous. 

B507 — Alternative  Minimum  and  Schedule  A 
Supplemental  Allowable 

§  B507-1  Introduction. 

$  B507-2  Application  of  the  §  507  allow¬ 
able. 

$  B507-3  Related  provisions. 

B801 — Applications  for  Specific  Authorizations  or 
Exemptions  or  for  Interpretive  Opinions 

I B801-1  Introduction. 

I  B801-2  Procedures. 

§  B801-3  Particular  authorizations  or 

exemptions. 

B900— Subpart  I  (It  901-907) 

I  B 900-1  Introduction. 

5  B901-1  Definition  of  direct  interest. 

(1)  Direct  interest  In  a  cor¬ 

poration.  • 

(ii)  Direct  Interest  in  unin¬ 
corporated  business  ac¬ 

tivities. 

I  B902-1  Definition  of  indirect  interest. 

!  B903-1  Definition  of  affiliate. 

(i)  Consequences  of  being  an 
affiliate. 

(ii)  Definition  of  affiliated 
group. 

(iii)  Treatment  of  members  of 
an  affiliated  group  as  a 
single  person. 

§  B904-1  Definition  of  family  group. 

{  B906-1  Definition  of  associated  group. 

(i)  Acting  in  concert  pursuant 
to  an  agreement  or  under¬ 
standing. 

(ii)  Aggregate  10  percent  in¬ 
terest. 

(iii)  Members  of  associated 
group  as  separate  DIs. 

(iv)  Associated  group  invest¬ 
ment  under  §  §  503  and  507. 

(v)  Related  AFNs. 

(vl)  Effect  of  I  505. 

(vil)  Reporting. 

f  B906-1  Ownership  of  DIs. 

|  B906-2  Persons  deemed  acting  for  or  on 
behalf  of  a  DI. 
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|  B906-3  Election  under  I  906(b)  (1) .  ! 

(i)  Conditions  for  making 
election. 

(ii)  Procedure  for  making 

• '  election. 

(iii)  Effect  of  election. 

(iv)  Election  by  affiliated 
groups. 

(v)  Limitation  on  use  of 
i§  503  and  507  by  con¬ 
senting  owners. 

§  B907-1  Reporting. 

(i)  Consenting  owners. 

(ii)  Nonconsenting  owners  and 
owners  of  indirect  in¬ 
terests. 

(iii)  Associated  groups. 

(iv)  Affiliated  and  family 
groups. 

B1000 — Subpart  J  (SS  1001-1003) 

§  B1000-1  Introduction. 

§  B1001-1  Definition  of  borrowing  by  a  DI 
and  by  an  AFN. 

$  B 1001-2  Borrowing  by  a  business  venture 
AFN. 

§  B1001-3  Definition  of  guarantee. 

§  B10O1-4  DI’s  guarantee  of  an  AFN  bor¬ 
rowing. 

5  B1002-1  Authorization  of  positive  direct 
investment  attributable  to 
repayment  of  certain  bor¬ 
rowings. 

(i)  Preprogram  guarantee  of 
AFN  borrowing. 

(ii)  Repayment  of  AFN  bank 
borrowing  made  or  com¬ 
mitted  prior  to  January  1, 
1968. 

(iii)  Repayment  of  AFN  bor¬ 
rowing  pursuant  to  guar¬ 
antee  made  in  the  period 
January  1,  1968,  through 
June  9, 1968. 

(iv)  Repayment  of  a  long¬ 
term  foreign  borrowing 
made  prior  to  January  1, 
1968. 

(v)  Repayment  of  a  long¬ 
term  foreign  borrowing 
made  in  the  period  from 
January  1,  1968,  through 
June  9, 1968. 

(vi)  Repayment  through  con¬ 
version  of  debt  obliga¬ 
tions  into  stock  of  DI. 

(vii)  Guarantee  made  on  or 
after  June  10,  1968. 

(viii)  Repayment  of  long¬ 
term  foreign  borrowing 
made  on  or  after  June  10, 
1968. 

S  B 1002-2  Standard  Certificate  Form  FDI- 
106. 

(i)  Item  I. 

(ii)  Item  II. 

(iii)  Item  IV. 

(iv)  Item  V. 

(v)  Item  VI. 

§  B1002-3  Certification  with  respect  to 
convertible  debt. 

5  B1003-1  Effect  of  transfers  of  capital  in 
repayment  of  borrowings. 

(i)  The  repayment  charge. 

(ii)  Reduction  of  allowables. 

(iii)  Reduction  of  allowables 
under  §  507. 

B1100 — Subpart  K  ($$  1101-1107) 

§  B1 100-1  Introduction. 

$  B1101-1  Canadian  AFNs  and  non-Cana¬ 
dian  Schedule  B  AFNs. 

I  B1 102-1  Authorized  positive  direct  In¬ 
vestment  in  Canadian  AFNs. 
(1)  Calculation  of  positive  di¬ 
rect  investment  in  Can¬ 
ada  (S$  1103-1104). 

S  B1 105-1  Canadian  foreign  balances. 


5  B1 106-1  Long-term  foreign  borrowing 
from  Canada. 

(i)  Public  offerings  prior  to 
April  1,  1968. 

(ii)  Public  offerings  on  or 
after  April  1,  1968. 

B1300 — Subpart  M  (SS  1301-1303) 

§  B 1300-1  Introduction. 

S  B1301-1  Exclusions  from  transfers  of 
capital. 

§  B1302-1  Earnings  allowable  for  foreign 
air  transport  operations. 

(i)  Aggregate  annual  for¬ 
eign  air  transport  earn¬ 
ings. 

(ii)  Relation  of  §  1302  to 
§  504. 

(iii)  Carryforwards. 

(iv)  Repayment  charges  un¬ 
der  §  1003. 

S  B1302-2  Reporting. 

i  B1303-1  Coordination  of  SS  504.  506,  and 
1302. 

B1400 — Subpart  N  ($$  1401-1405) 

§  B1400-1  Introduction. 

I B1401-1  Definitions. 

§  B 1402-1  Qualification. 

§  B1403-1  Transfers  of  overseas  proceeds; 
foreign  balances. 

§  B 1404-1  Repayment  of  overseas  borrow¬ 
ing  and  proceeds  borrowing. 

§  B1405— 1  Authorized  repayments. 

Appendix 

Revised  Instructions  for  Submitting  Appli¬ 
cations  for  Specific  Authorizations  or  Ex¬ 
emptions  or  for  Interpretive  Opinions 
(Sept.  11,  1970). 

The  appendix  to  this  Bulletin  was  not  filed 
with  the  Office  of  the  Federal  Register.  The 
material  contained  in  the  appendix  was  is¬ 
sued  on  the  date  indicated  and  distributed 
by  OFDI  to  DIs  and  other  interested  persons. 
The  appendix  will  be  included  in  the  reprint 
of  this  1970  General  Bulletin  to  be  issued 
by  OFDI  following  publication  in  the 
Federal  Register. 

Introduction 

General. 

This  1970  General  Bulletin  is  designed 
to  provide  a  reliable  and  authoritative 
source  of  information  concerning  in¬ 
terpretation  and  application  of  the  regu¬ 
lations  as  in  effect  for  1970. 

The  program  is  administered  on  a 
calendar  year  basis,  and  a  number  of 
amendments  to  the  regulations  have 
been  made  for  1970. 

In  connection  with  questions  arising 
under  the  regulations  as  in  effect  during 
1968  and  1969,  direct  investors  (DIs) 
should  refer  to  General  Bulletins  Nos.  1 
and  2  (33  F.R.  15158  and  15834)  and  to 
the  1969  General  Bulletin  (34  F.R. 
17806).  However,  examples  in  this  1970 
Bulletin  illustrating  transactions  occur¬ 
ring  in  1968  or  1969  are  dispositive  of  the 
same  questions  under  the  1970  regula¬ 
tions,  unless  expressly  indicated  that  the 
transaction  involves  only  the  regulations 
as  in  effect  for  1968  or  1969. 

Program  changes  in  1970. 

The  following  are  the  major  changes 
made  in  the  program  for  1970: 

(i)  Section  507  alternative  minimum 
and  Schedule  A  supplemental  allowable. 
Section  507  provides  a  new  direct  invest¬ 
ment  allowable  that  DIs  may  elect  start¬ 
ing  in  1970.  The  §  507  allowable  consists 


of  a  $1  million  modified  worldwide  al¬ 
lowable  (alternative  minimum  allow¬ 
able)  and  a  supplemental  allowable  of 
$4  million  for  use  in  Schedule  A. 

(ii)  Section  5 06  incremental  earnings 
allowable.  Originally  promulgated  in 
1968,  the  incremental  earnings  allowable 
may  be  used  for  making  direct  invest¬ 
ment  commencing  in  1970. 

(iii)  Elimination  of  aggregate  annual 
loss  rule  in  §  503.  DIs  electing  the  §  503 
worldwide  minimum  allowable  are  no 
longer  required  to  disregard  “aggregate 
annual  losses’’  as  was  required  in  1969. 

(iv)  Liberalization  of  Schedule  C  his¬ 
torical  allowable.  The  §  504(a)  historical 
allowable  in  Schedule  C  is  no  longer  sub¬ 
ject  to  the  limitation  imposed  by  the 
“reinvestment  ratio”  alternative  method 
of  computing  such  allowable. 

(v)  Conditions  for  making  long-term 
foreign  borrowing.  Starting  May  1,  1970, 
DIs  have  greater  flexibility  in  .making 
borrowings  that  will  qualify  as  long¬ 
term  foreign  borrowing.  In  general, 
under  amended  §  324  a  long-term  for¬ 
eign  borrowing  is  foreign  borrowing  that 
is  in  fact  outstanding  (including  re¬ 
financing  thereof)  for  a  period  of  at 
least  12  months.  A  revised  standard 
certificate  Form  FDI-106  has  been  issued 
for  Subpart  J  certification  of  borrowings 
made  on  or  after  May  1, 1970  pursuant  to 
amended  §  324. 

(vi)  General  treatment  for  overseas 
finance  subsidiaries.  During  1968  and 
1969  OFDI  specifically  authorized  DIs,  in 
effect,  to  treat  as  proceeds  of  long-term 
foreign  borrowing  funds  borrowed  long¬ 
term  by  an  overseas  finance  subsidiary 
(OFS)  from  sources  outside  the  United 
States  and  Canada.  New  Subpart  N 
makes  this  treatment  generally  available 
without  the  necessity  of  obtaining  spe¬ 
cific  authorization. 

Summary  of  the  regulations. 

The  regulations  contain  the  operative 
rules  of  the  Program,  the  principal  fea¬ 
tures  of  which  are  discussed  in  general 
terms  below. 

(i)  Applicability.  The  regulations  ap¬ 
ply  to  “direct  investors.”  A  DI  is  any 
person  (whether  an  individual  or  a  busi¬ 
ness  entity)  within  the  United  States 
that  owns  or  holds  a  10  percent  or 
greater  interest  in  an  incorporated  or 
unincorporated  foreign  entity  (§  305).  A 
foreign  entity  in  which  such  interest  is 
owned  or  held  is  referred  to  as  an  “affil¬ 
iated  foreign  national”  (“AFN”)  (§  304). 
Interest  in  an  AFN  is  measured  by  vot¬ 
ing  power  in  the  case  of  a  corporation 
and  by  the  right  to  a  share  of  profits  in 
the  case  of  an  unincorporated  enter¬ 
prise  (§  304(b)  (2) ) .  Persons  may  be  DIs 
either  in  their  individual  capacity  or  by 
virtue  of  their  relationships  with  other 
U.S.  persons  (§§  903-906).  The  regula¬ 
tions  specifically  do  not  apply  to  banks 
or  other  financial  institutions  subject  to 
the  Voluntary  Foreign  Credit  Restraint 
Program  administered  by  the  Board  of 
Governors  of  the  Federal  Reserve  Sys¬ 
tem  (§  201(b)(2)). 

(ii)  Requirements  and  restrictions. 
Three  fundamental  requirements  are 
imposed  on  all  DIs: 
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The  amount  of  annual  direct  Investment 
In  AFNs  must  not  exceed  the  level  author¬ 
ized  under  the  general  allowables  provided 
for  In  the  regulations  or  the  amount  spe¬ 
cifically  authorized  by  OFDI; 

The  amount  of  certain  foreign  balances 
or  other  forms  of  foreign  property  must  be 
restricted  as  specified  In  the  regulations;  and 
Reports  reflecting  allowables  and  trans¬ 
actions  pertinent  to  foreign  direct  Invest¬ 
ment  activities  must  be  filed  with  OFDI. 

DIs  may  seek  relief  from  a  particular 
restraint  imposed  by  the  regulations 
through  application  to  OFDI  for  specific 
authorizations  or  exemptions  ($801). 

A  DI  making  foreign  direct  investment 
in  excess  of  that  authorized  either  gen¬ 
erally  under  the  regulations  or  specifi¬ 
cally  by  OFDI,  or  otherwise  violating 
the  program  restrictions,  is  subject  to 
enforcement  proceedings.  Noncompli¬ 
ance  with  the  requirements  of  vhe  regu¬ 
lations.  may  give  rise  to  imposition  of 
sanctions,  either  criminal  or  adminis¬ 
trative  ($$  201(d)  and  701).  Rules  and 
procedures  concerning  the  enforcement 
function  of  OFDI  (including  investiga¬ 
tions  and  administrative  remedies)  are 
contained  in  15  CFR  Parts  1020-1050. 

(iii)  Calculation  of  direct  investment. 
Direct  investment  by  a  DI  is  calculated 
on  a  calendar  year  basis  by  adding  the 
DI’s  net  transfer  of  capital  to  AFNs  and 
the  DI’s  share  of  earnings  reinvested  by 
incorporated  AFNs  (§  306(a)). 

“Net  transfer  of  capital”  means  (a) 
aggregate  transfers  of  capital  by  a  DI 
to  incorporated  AFNs  during  the  year, 
less  (b)  aggregate  transfers  of  capital 
by  incorporated  AFNs  to  the  DI  during 
the  same  period,  plus  (c)  the  DI’s  share 
of  net  increase  or  decrease  in  net  assets 
of  unincorporated  AFNs  (§313).  A 
transfer  of  funds  or  other  property  that 
increases  a  DI’s  aggregate  equity  and 
debt  investment  in  an  AFN  is  generally 
a  transfer  of  capital  by  the  DI  to  the 
AFN  ($  312(a)).  A  transfer  of  funds  or 
other  property  that  decreases  a  DI’s  in¬ 
vestment  in  an  AFN  is  generally  a  trans¬ 
fer  of  capital  by  the  AFN  to  the  DI 
(5  312(b)).  In  computing  a  DI’s  trans¬ 
fers  of  capital  and  net  transfer  of  cap¬ 
ital,  special  rules  apply  to  transactions 
between  a  DI’s  AFNs  that  are  located  in 
different  scheduled  areas  (§  505). 

“Reinvested  earnings”  means  (a)  total 
earnings  (defined  in  5  306(c))  of  in¬ 
corporated  AFNs,  less  (b)  dividends  paid 
by  incorporated  AFNs  to  the  DI  and 
certain  other  AFNs,  plus  (c)  dividends 
and  remittances  received  by  incorporated 
AFNs  from  certain  other  AFNs  ( 5  306 
(b) ). 

For  purposes  of  the  regulations,  each  of 
the  countries  of  the  world  is  assigned  to 
one  of  three  “scheduled  areas”  (A,  B, 
and  C)  (§  319).  Direct  investment  of  a 
DI  is  generally  calculated  on  the  basis  of 
these  scheduled  areas,  reflecting  aggre¬ 
gate  transactions  involving  all  AFNs 
located  in  each  such  area  (§§  306  and 
313) .  Schedule  A  generally  comprises  the 
less-developed  countries;  Schedule  B, 
certain  specified  developed  countries; 
and  Schedule  C,  the  remaining  countries. 
For  certain  purposes,  however,  direct 
investment  allowables  may  be  used  on  a 
worldwide  rather  than  a  schedular  basis 
(§§  503  and  506;  see  also  Subpart  M). 


(iv)  Authorized  direct  investment. 
Positive  direct  investment  in  AFNs  is 
prohibited  except  to  the  extent  that  it 
is  authorized  either  generally  under  the 
regulations  or  individually  by  specific 
authorization  (§§  201(a)  and  801). 

Subpart  E  (§§  501-507)  provides  four 
direct  investment  allowables,  one  of 
which  a  DI  must  elect  for  each  year 
(§  502): 

A  worldwide  minimum  allowable  of  $1 
milUon  (§  503); 

An  historical  allowable  for  each  scheduled 
area  based  on  direct  investment  in  each 
such  area  by  the  DI  during  1965-66  (§  504 

(a)); 

An  earnings  allowable  for  each  scheduled 
area  based  on  the  DI’s  share  of  AFN  earn¬ 
ings  in  each  such  area  during  the  preceding 
year  ( §  504(b) ) ;  and 

A  $1  million  alternative  minimum  allow¬ 
able  for  use  in  Schedules  B  and  C  and  a  $4 
mUlion  supplemental  allowable  for  use  in 
Schedule  A  (§  507) . 

In  general,  the  unused  portion  of  an  al¬ 
lowable  (other  than  the  §§  50S  and  507 
allowables)  may  be  carried  forward  to 
succeeding  years  (§§  504  (d)  and  (f)  and 
506(d)). 

Historical  allowables  in  Schedule  C  or 
B  are  increased  by  a  limited  “upstream” 
redistribution  (§  504(c)).1  The  historical 
or  the  earnings  allowables  provided  in 
§  504  and  the  $1  million  Schedule  B/C 
allowable  provided  in  5  507(a)(1)  may 
be  used  “downstream”  (§§  504(d)  and 
507(b)). 

Commencing  in  1970,  DIs  are  eligible 
for  a  worldwide  “incremental  earnings” 
allowable  (ih  addition  to  one  of  the  fore¬ 
going  allowables)  based  on  the  amount 
by  which  aggregate  AFN  earnings  in  a 
calendar  year  exceed  the  average  of  such 
earnings  during  1966-67  (§  506). 

Because  of  considerations  unique  to  the 
airlines  industry,  special  rules  for  com¬ 
puting  authorized  direct  investment  for 
U.S.-flag  air  carriers  are  provided  in 
Subpart  M. 

Although  Canada  is  assigned  to  Sched¬ 
ule  B,  the  regulations  do  not  restrict 
direct  investment  made  or  liquid  foreign 
balances  held  in  that  country  (Subpart 
K). 

(v)  Long-term  foreign  borrowing.  In 
general,  direct  investment  in  AFNs  that 
is  financed  with  or  offset  by  proceeds 
of  long-term  foreign  borrowing  (defined 
in  §  324)  will  not  involve  use  of  the  DI’s 
allowables  until  the  borrowing  is  repaid. 
“Available  proceeds”  of  long-term  for¬ 
eign  borrowing  (defined  in  §  324(d) )  may 
te  used  as  a  deduction  against  a  DI’s 
net  transfer  of  capital  if  expended  in 
making  transfers  of  capital  (§  313(d) 
(1)),  or  as  an  offset  to  positive  direct 
investment  if  "allocated”  in  accordance 
with  certain  prescribed  conditions 
(§  306(e) ).  Proceeds  that  have  been  ex¬ 
pended  may  subsequently  be  allocated 
and  allocated  proceeds  may  later  be  re¬ 
allocated  as  an  offset  to  positive  direct 
investment  in  a  different  scheduled  area 
(§  203(d)  (2)  and  (3)). 

1  “Upstream”  and  “downstream"  refer  to 
the  relationship  of  one  scheduled  area  to  an¬ 
other.  The  upstream  sequence  is  Schedule  A, 
Schedule  B,  and  Schedule  C.  The  downstream 
sequence  Is  Schedule  C,  Schedule  B,  and 
Schedule  A. 


Repayment  of  long-term  foreign  bor¬ 
rowing  is  generally  authorized  by  §  1002 
if  the  DI  satisfies  the  applicable  certifi¬ 
cation,  recordkeeping  and  reporting  re¬ 
quirements  (Subpart  J). 

DIs  electing  a  §  504  allowable  may  not 
make  a  positive  net  transfer  of  capital 
(other  than  one  attributable  to  repay¬ 
ment  of  long-term  foreign  borrowing  au¬ 
thorized  by  §  1002)  resulting  in  positive 
direct  investment  while  holding  available 
proceeds  of  long-term  foreign  borrowing 
in  excess  of  $25,000  in  the  form  of  for¬ 
eign  property  (§  203(d) (1) ). 

Subpart  N  (§§  1401-1405)  provides 
rules  for  the  treatment  of  borrowings  by 
an  AFN  that  qualifies  as  an  overseas  fi¬ 
nance  subsidiary  (OFS) .  Funds  received 
by  an  OFS  from  “overseas  borrowing” 
may  be  transferred  to  other  AFNs  of  the 
DI  without  recognition  of  any  transfers 
of  capital  under  §  505.  Moreover,  pro¬ 
ceeds  of  overseas  borrowing  lent  by  the 
OFS  to  the  DI  may  be  treated  as  avail¬ 
able  proceeds  of  long-term  foreign  bor¬ 
rowing  and,  accordingly,  may  be  used  to 
offset  positive  direct  investment  in  any 
scheduled  area. 

(vi)  Foreign  balance  restrictions.  The 
regulations  restrict  the  amount  of  assets 
that  a  DI  may  hold  in  liquid  form  in  a 
foreign  country  other  than  Canada.  In 
general,  such  balances  may  not  exceed 
the  greater  of  $25,000  or  the  average  of 
month-end  liquid  foreign  balances  held 
by  the  DI  in  1965-66  (§  203(c)). 

(vii)  Reporting  requirements.  DIs  are 
required  to  keep  records  and  to  submit 
certain  reports  to  OFDI  (§§  203(b),  601 
and  602 ) .  If  the  DI’s  interest  in  all  AFNs 
is  $100,000  or  more  or  if  the  DI’s  AFNs 
have  annual  earnings  of  $50,000  or  more, 
a  Base  Period  Report  (Form  FDI-101) 
of  direct  investment  by  scheduled  area 
during  1965-67  (and  1964  earnings  for 
Schedule  C)  must  be  submitted,  and  an 
Annual  Report  (Form  FDI-102F  or  ab¬ 
breviated  Form  FDI-102F/S)  is  required 
to  be  filed  within  4  months  after  the  end 
of  each  calendar  year.  In  addition,  a  DI 
must  file  Cumulative  Quarterly  Reports 
(Form  FDI-102)  beginning  in  the  quar¬ 
ter  that  direct  investment  (positive  or 
negative)  exceeds  $1  million  for  the  year. 
In  calculating  direct  investment  to  de¬ 
termine  whether  the  quarterly  reports 
are  required,  a  DI  must  include  direct 
investment  in  Canada  and  exclude  de¬ 
ductions  for  expenditure  or  allocation  of 
proceeds  of  long-term  foreign  borrowing. 

Special  rules  apply  to  reporting  by  DIs 
that  are  members  of  an  affiliated,  family, 
or  associated  group  or  are  owners  of 
other  DIs  (§  907). 

Additional  comments. 

As  used  in  this  Bulletin,  the  terms 
“OFDI”  and  the  “Office”  refer  generally 
to  the  Office  of  Foreign  Direct  Invest¬ 
ments,  but  may  also  be  used,  for  the  sake 
of  convenience,  to  include  the  Secretary 
of  Commerce  and  all  other  persons  to 
whom  any  function,  duty  or  authority  re¬ 
ferred  to  in  Executive  Order  11387  or  in 
the  regulations  has  been  delegated  pur¬ 
suant  to  Department  Order  184-A  (is¬ 
sued  on  Jan.  1,  1968),  Department  Or¬ 
der  184-B  (as  amended)  or  §  806  of  the 
regulations. 
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Examples  in  this  Bulletin  involving 
transactions  in  years  subsequent  to  1970 
are  intended  for  illustrative  purposes 
only,  and  no  inference  should  be  drawn 
concerning  the  actual  amount  of  Sub¬ 
part  E  and  M  allowables  that  will  be 
available  in  such  years.  In  submitting 
certificates  described  in  §  1002(b),  how¬ 
ever,  a  DI  may  assume  that  general  al¬ 
lowables  in  future  years  will  not  be  less 
than  the  amounts  applicable  for  the  year 
in  which  the  certificate  is  filed. 

B201 — Prohibited  Direct  Investment 
§  B201— 1  Introduction. 

Section  201  sets  forth  the  basic 
prohibitions  on  direct  investment  and 
the  regulatory  authority  of  OFDI,  as 
derived  from  Executive  Order  11387  of 
January  1,  1968.  The  section  covers: 
General  prohibition  of  positive  direct 
investment  (§  201(a));  exclusion  of 
financial  institutions  subject  to  the 
Voluntary  Foreign  Credit  Restraint  Pro¬ 
gram  administered  by  the  Board  of  Gov¬ 
ernors  of  the  Federal  Reserve  System 
(§  201(b)  (2)) ;  exclusion  of  transactions 
arising  from  a  foreign  national’s  interest 
in  a  U.S.  business  (8  201(c));  and 
discretionary  conditions  or  sanctions 
(§  201(d)). 

§  B201— 2  General  prohibition. 

Section  201(a)  prohibits  a  DI  from 
making  positive  direct  investment  in 
AFNs  during  any  year,  beginning  with 
the  effective  date  of  the  regulations 
(Jan.  1,  1968),  subject  to  express  au¬ 
thorization  for  certain  kinds  and 
amounts  of  positive  direct  investment 
set  forth  in  Subpart  E  (general  allow¬ 
ables)  ,  Subpart  J  (repayment  of  borrow¬ 
ings),  Subpart  K  (direct  investment  in 
Canada),  and  Subpart  M  (U.S.-flag  air 
carriers) .  In  addition,  OFDI  may  permit 
other  transactions  by  means  of  specific 
authorizations  or  exemptions,  as  pro¬ 
vided  in  §  801. 

The  prohibition  of  8  201(a)  is  ad¬ 
dressed  to  “positive  direct  investment  (a 
technical  term  defined  in  8  306(a)(3)) 
during  any  year.”  This  does  not  mean 
that  specific  transactions  between  a  DI 
and  an  AFN  are  prohibited;  rather,  the 
focus  is  on  the  net  effect  of  all  trans¬ 
actions  during  a  year,  measured  at 
yearend. 

The  term  “year”  normally  means  a 
calendar  year.  However,  in  certain  cir¬ 
cumstances,  a  DI  may  be  specifically  au¬ 
thorized  to  measure  compliance  with 
8  201(a)  on  the  basis  of  a  fiscal  year. 
(See  8  321.) 

Example  1.  DI  has  a  wholly  owned  Incor¬ 
porated  AFN  (C)  in  Germany.  During  I960, 
DI  loans  $1,200,000  to  C.  The  loan  does  not 
violate  {  201  (a)  at  the  time  it  is  made,  al¬ 
though  the  transaction  constitutes  a  trans¬ 
fer  of  capital  under  S  312(a)  and  will  be 
taken  into  account  in  determining  the 
amount  of  direct  investment  made  by  DI  in 
all  AFNs  in  Schedule  C  for  the  entire  year. 

Example  2.  DI  is  authorized  by  §  504  (a) 
and  (e) ,  to  make  positive  direct  investment 
of  $1,500,000  in  Schedule  A  during  1969.  Be¬ 
tween  January  1,  and  December  31,  1969, 
DI’s  positive  direct  Investment  in  that 
scheduled  area  is  $1,700,000.  DI  is  out  of  com¬ 
pliance  (l.e.,  has  violated  {201(a))  in  the 
amount  of  $200,000. 


§  B201— 3  Exclusions. 

(i)  Financial  institutions.  Under  the 
terms  of  Executive  Order  11387,  and  as 
provided  in  8  201(b)  (2) ,  banks  and  non¬ 
bank  financial  institutions  are  exempt 
from  the  regulations  if  they  are  sub¬ 
ject  to  the  Voluntary  Foreign  Credit 
Restraint  Program  administered  by  the 
Board  of  Governors  of  the  Federal  Re¬ 
serve  System.  Included  in  this  category 
are  commercial  banks,  bank  holding 
companies,  savings  banks,  trust  com¬ 
panies  and  trust  departments  of  banks, 
insurance  companies,  mutual  funds,  fi¬ 
nance  companies,  investment  bankers 
and  brokers,  pension  funds,  foundations 
and  other  nonprofit  institutions,  “Edge 
Act”  and  “Agreement”  subsidiaries  of 
commercial  banks,  and  U.S.  branches  of 
foreign  banks  or  nonbank  financial  in¬ 
stitutions.  The  Federal  Reserve  Program 
calls  upon  such  institutions  to  refrain 
from  making  loans  or  extending  credit  to 
U.S.  borrowers  that  would  “directly  or 
indirectly”  permit  an  outflow  of  funds 
inconsistent  with  the  provisions  and  in¬ 
tent  of  the  OFDI  Program  or  making 
loans  to  foreign  affiliates  substituting  for 
credit  that  might  otherwise  have  been 
obtained  abroad. 

Ufi.  investment  companies  owning  or 
establishing  offshore  mutual  funds  are 
subject  to  the  Federal  Reserve  Program, 
whereas  U.S.  individuals  owning  or  es¬ 
tablishing  foreign  banks  or  nonbank  fi¬ 
nancial  institutions  are  subject  to 
OFDI.  Also,  independent  leasing  com¬ 
panies  and  leasing  affiliates  of  manufac¬ 
turing  companies  are  generally  not 
included  as  nonbank  financial  institu¬ 
tions  subject  to  the  Federal  Reserve 
Program. 

If  a  U.S.  financial  institution  that  is 
subject  to  the  Federal  Reserve  Program 
acquires  a  nonfinancial  enterprise  which 
is  a  DI,  OFDI  will  continue  to  regulate 
the  direct  investment  activities  of  the 
acquired  company,  and  separate  report¬ 
ing  requirements  for  parent  and  sub¬ 
sidiary  will  be  maintained. 

(ii)  Transfers  of  capital  to  foreign 
ovmers.  The  regulations  do  not  restrict 
bona  fide  transfers  of  capital  or  distri¬ 
bution  of  earnings  to  a  foreign  national 
arising  from  the  foreign  national’s  own¬ 
ership  interest  in  a  U.S.  entity. 

Example  3.  A  U.S.  corporation  (X)  is  50 
percent  owned  by  an  ItaUan  corporation 
(Y).  Y  Is  publicly  owned  by  foreign  na¬ 
tionals.  During  1969,  Y  purchases  $500,000  of 
goods  on  credit  from  X,  and  X  pays  Y  a  divi¬ 
dend  of  $100,000.  During  1970,  X  is  liquidated 
and  a  liquidating  dividend  is  paid  to  Y. 
The  transactions  are  not  subject  to  the 
regulations. 

§  B201— 4  Reduction  of  authorized  direct 
investment  or  of  period  for  measuring 
compliance. 

Section  201(d)  authorizes  OFDI  to 
impose  conditions  on,  or  to  reduce  the 
amount  of,  authorized  direct  investment 
by  a  DI.  Although  direct  investment  is 
generally  measured  on  an  annual  basis, 
8  201(d)  gives  OFDI  the  right  to  impose 
a  shorter  period  for  compliance  purposes 
with  respect  to  any  DI. 

Section  201(d)  provides  authority  for 
administrative  action  by  OFDI  where 


large  outflows  early  in  a  year  indicate 
that  serious  violations  could  occur  unless 
remedial  steps  are  taken.  The  section  also 
contains  authority  for  appropriate 
sanctions  in  flagrant  instances  of  disre¬ 
gard  for  the  objectives  of  the  program, 
such  as  in  the  case  of  a  company  that 
temporarily  makes  a  large  reduction  in 
foreign  investments  at  the  very  end  of 
a  year  (thereby  producing  literal  compli¬ 
ance  with  the  regulations  for  that  year) 
and  then  offsets  the  reduction  with  a 
major  reinvestment  abroad  in  the  begin¬ 
ning  of  the  following  year. 

B203 — Liquid  Foreign  Balances 
§  B203— 1  Introduction. 

Section  203  limits  the  amount  of  funds 
or  other  liquid  assets  that  a  DI  may  hold 
abroad  as  of  the  end  of  each  month. 
Section  203(c)  requires  DIs  to  repatriate 
to  the  United  States  “liquid  foreign 
balances”  (defined  in  8  203(a)(2))  in 
excess  of  specified  historical  levels  for 
such  holdings  or  $25,000,  whichever  is 
greater.  An  exception  from  the  repatria¬ 
tion  requirement  is  made  for  liquid 
foreign  balances  held  in  Canada  (8  1105 
(b) ) ,  and  for  available  proceeds  of  long¬ 
term  foreign  borrowing  that  are  held  in 
the  form  of  liquid  foreign  balances 
(§  203(c)). 

While  8  203(c)  refers  to  monthend 
holdings  for  purposes  of  the  limitation 
on  liquid  foreign  balances,  it  is  intended 
that  DIs  should  not  exceed  the  permis¬ 
sible  level  throughout  the  month. 

Section  203(d)  (1)  generally  prohibits 
g.  DI  electing  8  504  from  making  a  posi¬ 
tive  net  transfer  of  capital  if  the  DI 
holds  available  proceeds  abroad  as  of 
yearend. 

The  provisions  of  8  203  also  apply  to 
foreign  balances  and  available  overseas 
proceeds  held  by  an  overseas  finance  sub¬ 
sidiary  (OFS) .  See  8  1403(b). 

§  B203— 2  Summary. 

Section  203(a)  defines  the  terms 
"foreign  balances”  and  "liquid  foreign 
balances”  and  provides  that  under  cer¬ 
tain  circumstances  foreign  balances  held 
by  another  person  will  be  deemed  held 
by  a  DI. 

Section  203(b)  requires  a  DI  to  keep 
books  and  records  identifying  proceeds 
of  long-term  foreign  borrowings  and  the 
uses  to  which  the  proceeds  of  each  such 
borrowing  have  been  put. 

Section  203(c)  limits  the  amount  of 
liquid  foreign  balances  (other  than  Ca¬ 
nadian  balances  or  available  proceeds  of 
long-term  foreign  borrowing)  a  DI  may 
hold  at  the  end  of  any  month  to  the 
greater  of  (1)  average  end-of-month 
balances  held  by  the  DI  during  1965  and 
1966  or  (2)  $25,000. 

While  available  proceeds  held  in  liquid 
form  outside  the  United  States  are  not 
subject  to  the  monthend  balance  re¬ 
strictions  of  8  203(c),  there  is  a  yearend 
restriction  imposed  by  8  203(d)  (1) .  Posi¬ 
tive  direct  investment,  to  the  extent  at¬ 
tributable  to  a  positive  net  transfer  of 
capital,  will  not  be  authorized  to  a  DI 
electing  8  504  if  the  DI  holds  available 
proceeds  in  the  form  of  foreign  balances 
or  foreign  property  as  of  yearend.  The 
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restriction  of  §  203(d)  (1)  does  not  apply 
if  (a)  the  available  proceeds  do  not  ex¬ 
ceed  $25,000 ;  (b)  the  positive  net  trans¬ 
fer  of  capital  resulted  from  debt  repay¬ 
ment  authorized  by  §  1002;  or  (c)  the  DI 
has  elected  for  such  year  to  be  governed 
by  either  §  503  (minimum  allowable)  or 
§  507  (alternative  minimum  and  Sched¬ 
ule  A  supplemental  allowable) .  It  should 
be  emphasized  that  available  proceeds 
held  in  the  form  of  Canadian  foreign 
balances  or  other  property  are  not  ex¬ 
empt  from  §  203(d) (1) . 

Section  203(d)  (2)  permits  proceeds  of 
long-term  foreign  borrowing  that  have 
been  previously  expended  and  deducted 
from  net  transfer  of  capital  pursuant 
to  §  313(d)  (1)  to  be  "allocated”  to  posi¬ 
tive  direct  investment  in  another  sched¬ 
uled  area.  When  expended  proceeds  are 
subsequently  allocated,  the  DI  must  rec¬ 
ognize  a  positive  transfer  of  capital  to  the 
scheduled  area  in  which  the  §  313(d) 

(1)  deduction  was  previously  taken; 
further  allocation  will  likewise  result  in 
a  transfer  of  capital  to  the  scheduled 
area  to  which  the  proceeds  were  last 
allocated.  (For  a  more  detailed  analysis 
of  §  203(d) (2) , see  §  324-10.) 

Section  203(d)  (3  permits  a  DI  to  real¬ 
locate  proceeds  of  long-term  foreign  bor¬ 
rowing  to  offset  positive  direct  invest¬ 
ment  in  a  scheduled  area  other  than  that 
in  which  such  proceeds  were  originally 
allocated.  In  such  event,  a  transfer  of 
capital  is  charged  to  the  scheduled  area 
to  which  the  immediately  preceding  al¬ 
location  was  made.  (For  a  more  detailed 
analysis  of  5  203(d)(3),  see  §  B324-10.) 

§  B203— 3  Definition  of  foreign  balances. 

The  term  “foreign  balances”  is  defined 
in  5  203(a)(1)  to  mean  money  on  de¬ 
posit  in  a  foreign  bank  (including  de¬ 
mand,  time  and  fixed  interest  deposits 
and  certificates  of  deposit) ;  negotiable 
instruments,  nonnegotiable  instruments 
acquired  after  June  30,  1968,  and  com¬ 
mercial  paper  issued  by  unaffiliated  for¬ 
eign  nationals  (other  than  such  instru¬ 
ments  or  paper  acquired  as  a  result  of 
a  DI’s  export  of  goods  and  services  from 
the  United  States) ;  and  securities  issued 
or  guaranteed  by  a  foreign  country. 

The  term  “money  cm  deposit  in  a  for¬ 
eign  bank”  includes  all  bank  deposits, 
whether  interest-bearing  or  not,  main¬ 
tained  with  a  “foreign  bank”  as  defined 
in  §  317(b). 

The  terms  “negotiable  instruments,” 
“nonnegotiable  instruments,”  “commer¬ 
cial  paper,"  and  “securities”  include 
notes,  bonds,  debentures,  drafts,  bills  of 
exchange,  or  other  evidences  of  indebt¬ 
edness.  The  physical  location  of  such 
evidences  of  indebtedness  is  immaterial. 

The  term  “securities  issued  or  guaran¬ 
teed  by  a  foreign  country”  includes  debt 
securities  issued  or  guaranteed  by  any 
governmental  unit  of  a  foreign  country, 
i.e.,  the  national  government,  states, 
cities,  municipalities,  counties,  cantons, 
provinces,  and  the  like.  The  physical  lo¬ 
cation  of  such  securities  is  immaterial. 

Equity  interests  do  not  constitute  for¬ 
eign  balances.  Furthermore,  items  such 
as  accounts  receivable  not  evidenced  by 
any  note  or  security,  precious  metals, 
jewels,  jewelry,  commodities  futures 


contracts  and  currency  futures  contracts 
do  not  constitute  foreign  balances. 

§  B203— 4  Definition  of  liquid  foreign 

balances. 

As  defined  in  §  203(a)  (2),  “liquid  for¬ 
eign  balances”  do  not  include: 

Negotiable  instruments,  nonnegotiable  In¬ 
struments,  commercial  paper  and  securities 
issued  or  guaranteed  by  a  foreign  country 
acquired  on  or  before  June  30,  1968  that  are 
not  redeemable  at  the  option  of  the  DI  and 
are  not  transferable  and  readily  marketable; 

Bank  deposits,  negotiable  Instruments, 
nonnegotiable  instruments,  commercial 
paper  and  securities  Issued  or  guaranteed 
by  a  foreign  government  that  have  a  period 
of  more  than  1  year  remaining  to  maturity 
when  acquired  by  the  DI  and  are  not  re¬ 
deemable  in  full  at  the  option  of  the  DI 
within  a  period  of  1  year  after  such 
acquisition; 

Foreign  balances  subject  to  restrictions  on 
liquidation  and  transfer  imposed  by  a  for¬ 
eign  county  (i.e.,  exchange  controls  or  simi¬ 
lar  restrictions) ;  and 

Foreign  balances  pledged  or  hypothecated 
by  the  DI  in  connection  with  a  borrowing 
by  the  DI  or  by  an  AFN  or  foreign  bal¬ 
ances  transferred  by  a  DI  to  the  extent  of 
any  transfer  of  capital  recognized  under 
§  312(a)(9). 

For  purposes  of  §  203(a)  (2)  (iv),  for¬ 
eign  balances  are  deemed  pledged  or  hy¬ 
pothecated  if,  pursuant  to  an  express  or 
implied  agreement,  the  DI  may  not 
withdraw  such  balances  while  the  bor¬ 
rowing  involved  remains  outstanding. 

The  exclusion  under  §  203(a)  (2)  (iv) 
does  not  apply  to  any  amount  pledged 
or  hypothecated  in  excess  of  the  amount 
of  the  related  borrowing  by  the  DI  or  by 
an  AFN. 

Example  1.  DI  obtains  a  3-year  loan  of 
$200,000  from  a  foreign  bank  and  immedi¬ 
ately  expends  the  proceeds  in  an  AFN.  As  a 
condition  of  obtaining  the  loan,  DI  is  re¬ 
quired  to  keep  $40,000  on  deposit  with  the 
foreign  bank  during  the  3 -year  term.  As¬ 
suming  the  loan  constitutes  a  long-term  for¬ 
eign  borrowing  (as  defined  in  $  324),  this 
arrangement  Involves  a  $40,000  transfer  of 
capital  to  the  AFN  in  addition  to  the 
$200,000  transfer  of  capital  resulting  from 
Investment  of  the  loan  proceeds.  (See  §  312 
(a)  (9)  and  §  B312-13.)  Consequently  the 
$40,000  deposit  is  not  a  liquid  foreign 
balance. 

Example  2.  DI  enters  into  an  arrangement 
with  a  foreign  bank  pursuant  to  which  DI 
deposits  $100,000  with  the  bank  and  the 
bank  immediately  lends  $100,000  to  an  AFN. 
This  arrangement  involves  a  $100,000  trans¬ 
fer  of  capital  to  the  AFN.  (See  S  312(a)  (9) 
and  $  B3 12-13.)  The  $100,000  deposited  by 
DI  is  not  a  liquid  foreign  balance. 

Example  3.  DI  has  a  25  percent  interest  in 
a  Swiss  bank.  In  July  1970,  DI  deposits 
$100,000  with  the  bank  to  provide  it  with 
additional  working  capital.  The  deposit  will 
not  be  considered  a  liquid  foreign  balance 
under  $  203(c) ,  but  will  constitute  a  transfer 
of  capital  under  $  312(a)  (2). 

§  B203— 5  Foreign  balances  deemed  held 
by  a  DI. 

Section  203(c)  comes  into  effect  if 
liquid  foreign  balances  are  “held”  by  a 
DI.  A  DI  holds  foreign  balances  if  it  has 
title  to  the  securities,  Instruments  or 
rights  that  are  included  within  the 
meaning  of  the  term,  as  defined  in 
5  203(a)(1). 

In  addition,  §  203(a)  (4)  establishes 
circumstances  in  which  a  DI  is  deemed 


to  hold  foreign  balances  even  though 
title  is  vested  in  another  person.  Sub- 
paragraph  (i)  imputes  foreign  balances 
to  a  DI  if  they  are  held  by  any  person 
(including  an  AFN)  “principally  formed 
or  availed  of  by  the  DI  for  the  purpose 
of  holding  title  to  such  balances”;  i.e.,  a 
DI  having  the  real  beneficial  interest  in 
foreign  balances  will  be  deemed  to  hold 
such  balances  notwithstanding  that  an¬ 
other  person  has  nominal  legal  title. 

Example  4.  DI  forms  an  Incorporated  AFN 
an,d  transfers  liquid  foreign  balances  to  It. 
The  AFN  does  not  engage  in  any  business 
other  than  holding  liquid  foreign  balances. 
Such  balances  are  deemed  to  be  held  by  DI 
under  §  203(a)  (4)  (1).  (Note  that  the  trans¬ 
fer  also  constitutes  a  transfer  of  capital 
from  DI  to  the  AFN,  pursuant  to  §  312 
(a)(2).) 

Example  5.  DI  enters  Into  an  arrangement 
with  an  unaffillated  foreign  national  where¬ 
by  the  latter  will  hold  title  to  DI’s  liquid 
foreign  balances  but  will  not  use  the  funds 
itself.  The  liquid  foreign  balances  are  deem¬ 
ed  to  be  held  by  DI  under  §  203(a)  (4)  (1). 

Subparagraph  (ii)  of  §  203(a)  (4)  im¬ 
putes  foreign  balances  to  a  DI  even 
though  title  is  held  by  another  person 
(including  an  AFN) ,  if  the  balances  (or 
cash  equivalent)  are  returnable  to  the 
DI  on  demand  without  material  condi¬ 
tions  and  they  are  not  reasonably  re¬ 
lated  to  the  business  needs  of  the  holder. 
Foreign  balances  are  not  deemed  return¬ 
able  to  a  DI  upon  demand  without  mate¬ 
rial  conditions  merely  because,  by  virtue 
of  stock  ownership,  the  DI  controls  the 
person  holding  title. 

Example  6.  DI  has  an  incorporated  AFN 
(A)  engaged  in  manufacturing  operations. 
From  1960  through  1968,  A  earned  $10  mil¬ 
lion  and  on  June  30,  1969  has  $8  million 
invested  in  6-month  certificates  of  deposit 
of  foreign  banks.  No  part  of  these  funds  is 
needed  by  A  to  meet  business  requirements. 
Nevertheless,  the  foreign  balances  are  not 
deemed  to  be  held  by  DI,  since  they  are  not 
considered  to  be  returnable  to  DI  upon  de¬ 
mand  without  material  conditions. 

On  the  other  hand,  assume  that  on  June  1, 
1969,  A  declared  a  $500,000  dividend  in  favor 
of  DI  and  such  dividend  became  payable  on 
demand  on  June  15,  1969.  In  this  event, 
$500,000  of  the  $8  million  are  deemed  liquid 
foreign  balances  held  by  DI  as  of  June  30, 
1969.  Note  also  that,  since  the  dividend  was 
not  paid  when  due,  a  debt  obligation  is 
deemed  to  have  been  created  in  favor  of  DI 
resulting  in  a  $500,000  transfer  of  capital  by 
DI  to  A  under  I  312(a)  (1) .  Accordingly,  pay¬ 
ment  of  the  past  due  dividend  will  consti¬ 
tute  a  transfer  of  capital  from  A  to  DI  pur¬ 
suant  to  §  312(b) (3) . 

Example  7.  DI  has  50  percent  interest  in  a 
German  company  (C) .  In  June  1969,  DI  lends 
$100,000  to  C,  repayable  on  demand.  The 
$100,000  is  invested  by  C  in  a  6-month  cer¬ 
tificate  of  deposit  of  a  foreign  bank.  C  does 
not  need  any  *part  of  the  $100,000  to  meet 
business  requirements.  The  certificate  of  de¬ 
posit  is  deemed  to  be  held  by  DI.  (Note  also 
that  the  loan  would  constitute  a  transfer  of 
capital  from  DI  to  C  pursuant  to  S  312(a) 
(1).) 

Determining  whether  liquid  foreign 
balances  held  by  an  AFN  are  “unrelated 
to  the  business  needs”  of  the  AFN  re¬ 
quires  analysis  of  all  facts  and  circum¬ 
stances  of  the  particular  case.  The  na¬ 
ture  of  the  AFN’s  business  and  customary 
holdings  of  liquid  funds  are  relevant  fac¬ 
tors.  As  a  general  rule,  liquid  foreign  bal¬ 
ances  held  by  an  AFN  will  not  be  consid- 
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ered  unrelated  to  its  business  needs  if  re¬ 
quired  to  pay  current  operating  expenses 
(including  tax,  royalty,  interest,  and 
similar  obligatipns) ,  to  pay  for  reason¬ 
ably  current  or  planned  capital  improve¬ 
ments  or  additions,  or  as  standby  con¬ 
tingency  reserves. 

Example  8.  DI  has  a  wholly  owned  sub¬ 
sidiary  in  Mexico  (A)  engaged  in  manufac¬ 
turing  operations.  A  holds  $1  million  in  liquid 
foreign  balances  as  of  June  30,  1969,  of 
which  only  $250,000  may  reasonably  be  re¬ 
quired  for  working  capital  purposes.  How¬ 
ever,  A  has  entered  into  a  contract  for  ex¬ 
pansion  of  facilities  and  plans  to  expend  the 
remaining  $750,000  in  1969  and  1970  for  this 
purpose.  The  liquid  foreign  balances  held  by 
A  are,  therefore,  related  to  business  needs 
and  are  not  treated  as  liquid  foreign  balances 
of  DI  under  1203(a)(4)  even  if  returnable 
to  DI  upon  demand  without  material  con¬ 
ditions. 

Example  9.  DI  has  a  wholly  owned  sub¬ 
sidiary  (C)  in  Germany  engaged  in  manu¬ 
facturing  operations.  As  of  June  30,  1969, 

C  holds  liquid  foreign  balances  of  $1  miUion. 

C  requires  only  $250,000  of  this  amount  for 
working  capital  purposes,  and  intends  to 
lend  the  remaining  $750,000  from  time  to 
time  to  other  AFNs  on  a  short-term  basis. 
Accordingly,  $750,000  of  the  liquid  foreign 
balances  held  by  C  are  unrelated  to  its  busi¬ 
ness  needs  and  will  be  treated  as  liquid 
foreign  balances  of  DI  under  §  203(a)  (4)  (ii) 
if  they  are  returnable  to  DI  upon  demand 
without  material  conditions. 

Although  a  DI  may  have  nominal  title  to 
foreign  balances  used  by  an  unincorpo¬ 
rated  AFN  for  its  ordinary  business  op¬ 
erations,  the  DI  will  be  deemed  to  hold 
such  balances  only  if  the  conditions  of 
§  203(a)  (4)  are  met. 

Example  10.  DI  has  a  branch  in  the  United 
Kingdom  (B)  engaged  in  manufacturing  op¬ 
erations.  For  many  years,  B  has  maintained 
an  account  averaging  $500,000  with  a  local 
bank.  As  of  June  30,  1969,  B’s  account  with 
the  local  bank  has  a  balance  of  $500,000, 
related  to  its  business  needs.  Thus,  although 
the  $500,000  is  deemed  returnable  to  DI  upon 
demand  without  material  conditions  because 
B  is  a  branch,  the  liquid  foreign  balances 
are  not  attributable  to  DI  under  $  203(a)  (4) . 

Example  11 .  DI  has  a  branch  in  the  United 
Kingdom  (B)  engaged  in  manufacturing  op¬ 
erations.  For  many  years,  B  has  maintained 
an  account  averaging  $500,000  with  a  local 
bank.  However,  as  of  June  30,  1969,  B’s  bal¬ 
ance  in  the  account  is  $1  million.  B  has 
recently  been  expanding  business  at  a  rapid 
pace  and  estimates  that,  for  the  remainder  of 
1969  and  thereafter,  it  will  have  to  maintain 
cash  balances  of  at  least  $1  million  in  order 
to  meet  Increased  operating  commitments. 
The  liquid  foreign  balances  held  by  B  are 
related  to  business  needs  and,  therefore,  are 
not  treated  as  liquid  foreign  balances  of  DI 
under  5  203(a)(4),  even  though  returnable 
to  DI  upon  demand  without  material  con¬ 
ditions. 

Example  12.  An  Individual  (X)  who  is  a 
“person  within  the  United  States”  owns  a 
substantial  apartment  house  complex  in 
France.  As  a  result,  X  is  a  DI  and  the  apart¬ 
ment  house  complex  is  his  AFN.  X  also  owns 
a  chalet  in  France  purchased  principally  for 
his  own  personal  use,  although  he  and  his 
family  reside  there  only  from  June  through 
August  each  year.  During  the  remainder  of 
the  year,  X  and  his  family  reside  in  the 
United  States  and  the  chalet  is  rented  on  a 
month-to-month  basis  to  others.  The  chalet 
is  not  an  AFN  of  X. 

X  maintains  two  demand  accounts  with 
French  banks.  The  funds  in  one  account  (ac¬ 
count  No.  1),  consisting  principally  of  the 


Income  earned  from  the  apartment  house 
complex,  are  needed  and  utilized  to  pay  the 
operating  expenses  of  tlje  apartment  house 
complex  and  for  repairs  and  improvements  to 
this  property.  Operating  expenses  of  the 
chalet  and  the  cost  of  repairs  and  improve¬ 
ments  to  this  property  are  paid  out  of  the 
second  account  (account  No.  2) ,  but  the 
principal  use  of  this  account  is  for  X’s  per¬ 
sonal  expenses  when  he  resides  in  France. 
The  funds  in  account  No.  1  are  not  liquid 
foreign  balances  of  X,  as  they  are  related  to 
the  business  needs  of  X's  AFN  (i.e.,  the 
apartment  house  complex);  the  funds  in  ac¬ 
count  No.  2  are  liquid  foreign  balances  of  X, 
since  their  principal  use  is  not  for  business 
needs. 

Foreign  balances  held  in  liquid  form  by 
an  OFS  are  to  be  included  in  the  com¬ 
putation  of  liquid  foreign  balances  held 
by  a  DI  for  purposes  of  §  203(c).  See 
§  1403(b). 

§  B203— 6  Valuation  of  f  oreign  balances. 

Negotiable  instruments,  nonnegotiable 
instruments,  commercial  paper  and 
securities  constituting  foreign  balances 
shall  be  valued,  for  purposes  of  §  203,  at 
fair  market  value,  or,  if  fair  market  value 
is  not  readily  determinable,  at  the  cost 
of  acquisition.  In  the  case  of  items  the 
prices  of  which  are  quoted  on  a  daily 
basis,  the  final  bid  price  (or  the  closing 
sale  price,  if  available)  on  the  relevant 
date  will  be  considered  the  fair  market 
value  on  such  date. 

Foreign  balances  in  the  form  of  bank 
deposits  or  other  claims  denominated  in 
a  foreign  currency  are  valued  at  the  cur¬ 
rent  exchange  rate  in  terms  of  U.S. 
dollars. 

§  B203— 7  Limitation  on  amount  of  liq¬ 
uid  foreign  balances. 

Section  203(c)  requires  a  DI  to  limit 
the  amount  of  liquid  foreign  balances 
(other  than  Canadian  foreign  balances 
and  available  proceeds  of  long-term  for¬ 
eign  borrowing  held  in  the  form  of  liquid 
foreign  balances)  held  as  of  the  end  of 
any  month  to  the  greater  of  (1)  average 
end-of -month  amounts  held  during  1965 
and  1966  (i.e.,  the  sum  of  liquid  foreign 
balances  held  on  the  last  day  of  each 
month  during  1965  and  1966  divided  by 
24)  or  (2)  $25,000. 

As  provided  by  §§  203(c)  and  1105(b), 
Canadian  foreign  balances  are  not  sub¬ 
ject  to  the  limitations  of  §  203(c)  and 
can  be  held  by  a  DI  (or  an  AFN)  without 
restriction  on  amount  (subject,  however, 
to  the  yearend  repatriation  requirement 
in  §  203(d)  (1)  for  available  proceeds  held 
in  the  form  of  liquid  foreign  balances). 

Section  1105(b)  excludes  Canadian 
balances  from  the  calculation  of  total 
liquid  foreign  balances  for  purposes  of 
the  $25,000  exemption  under  §  203(c)  (2). 
The  parenthetical  reference  to  “direct 
investment  liquid  foreign  balances”  in 
5  1105(b)  is  intended  merely  to  reflect 
the  exclusion  of  available  proceeds  of 
long-term  foreign  borrowing  (as  defined 
in  1  324(d))  from  the  restrictions  of 
§  203(c) .  It  is  not  the  intention  of  §  1105 
(b)  to  authorize  inclusion  of  available 
proceeds  held  in  Canada  during  1965  and 
1966  for  purposes  of  calculating  average 
end-of -month  liquid  foreign  balances 
under  §  203(c). 


Section  203(c)  also  permits  a  DI  to 
hold  available  proceeds  of  long-term 
foreign  borrowing  in  the  form  of  liquid 
foreign  balances  subject  only  to  the  limi¬ 
tation  in  §  203(d)  (1).  “Proceeds  of  long¬ 
term  foreign  borrowing”  and  “available 
proceeds”  of  long-term  foreign  borrow¬ 
ing  are  defined  in  §  324  (c)  and  (d) . 

Calculations  under  §  203(c)  are  to  be 
made  on  a  worldwide  rather  than  on  a 
schedular  basis.  Accordingly,  a  DI  may 
transfer  liquid  foreign  balances  from  one 
foreign  country  to  another,  but  the  ag¬ 
gregate  amount  held  abroad  at  the  end 
of  any  month  may  not  exceed  the 
amount  permitted  by  §  203(c) . 

Example  13.  DI  held  liquid  foreign  bal¬ 
ances  (other  than  Canadian  foreign  balances 
and  available  proceeds  of  long-term  foreign 
borrowing)  of  $200,000  on  March  31,  1965, 
$200,000  on  April  30,  1965,  $100,000  on 
May  31,  1965,  $400,000  on  April  30,  1966,  and 
$300,000  on  May  31,  1966.  DI  held  no  liquid 
foreign  balances  of  any  kind  as  of  the  end 
of  any  other  month  during  1965  or  1966. 
Therefore,  DI  may  hold  $50,000  of  liquid  for¬ 
eign  balances  (other  than  Canadian  liquid 
foreign  balances  and  available  proceeds  of 
long-term  foreign  borrowing  held  in  the 
form  of  liquid  foreign  balances)  as  of  the 
end  of  any  month  commencing  June  30, 
1968  (I.e.,  $1,200,000  divided  by  24). 

Example  14.  DI  did  not  hold  any  liquid 
foreign  balances  during  1965  or  1966.  Never¬ 
theless,  DI  may  hold  up  to  $25,000  in  liquid 
foreign  balances  (other  than  Canadian  liquid 
foreign  balances  and  available  proceeds  held 
in  the  form  of  liquid  foreign  balances) .  See 
§  203(c)(2). 

Example  15.  DI  held  liquid  foreign  bal¬ 
ances  during  1965  and  1966,  but  all  were 
Canadian  foreign  balances.  DI  may  not  hold 
more  than  $25,000  of  liquid  foreign  balances 
(other  than  Canadian  liquid  foreign  bal¬ 
ances  and  available  proceeds  held  in  the 
form  of  liquid  foreign  balances)  as  of  the 
end  of  any  month. 

Only  available  proceeds  of  long-term 
foreign  borrowing  *  (i.e.,  borrowings  re¬ 
ported  on  appropriate  records  and  OFDI 
reporting  forms,  the  proceeds  of  which 
have  not  been  expended  or  allocated) 
and  proceeds  of  foreign  borrowing  made 
on  or  after  May  1,  1970  in  anticipation 
of  refinancing  another  foreign  borrow¬ 
ing  or  long-term  foreign  borrowing  (see 
§B324-5(i))  may  be  held  in  the  form 
of  liquid  foreign  balances  outside  the 
limitations  of  203(c).  Note,  however, 
that  if  a  DI  does  not  properly  report  the 
borrowing  as  a  long-term  foreign  bor¬ 
rowing,  then  the  funds  received,  if  held 
as  liquid  foreign  balances,  will  be  sub¬ 
jet  to  the  restrictions  of  203(c).  (See 
§§B203-8(i)  and  B324-6  and  7.) 

Once  available  proceeds  are  either  ex¬ 
pended  in  making  transfers  of  capital 
(and  deductions  taken  under  §  313(d) 
(1))  or  are  allocated  to  offset  positive 
direct  investment  pursuant  to  §  306(e), 
such  funds  cease  to  be  available  pro¬ 
ceeds  and  will  not  qualify  for  the  ex¬ 
emption  contained  in  §  203(c).  More¬ 
over,  §  306(e)  provides  that  available 
proceeds  allocated  to  positive  direct  in¬ 
vestment  may  not  thereafter  be  held  in 
the  form  of  foreign  balances  or  foreign 
property,  liquid  or  otherwise. 

Example  16.  On  May  1,  1969,  DI  nego¬ 
tiates  a  $1  million  long-term  foreign  bor¬ 
rowing,  the  proceeds  of  which  are  placed  in  a 
demand  deposit  with  a  London  bank.  The 
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proceeds  are  available  proceeds  of  long-term 
foreign  borrowing,  and  may  be  held  in  the 
form  of  liquid  foreign  balances  outside  the 
limitations  of  §  203(c).  On  June  1,  1969,  DI 
withdraws  $600,000  from  the  London  bank 
and  loans  the  funds  to  a  French  AFN  (C) 
on  a  60-day  note.  The  loan  is  a  transfer  of 
capital  from  DI  to  C,  but  since  proceeds  of 
long-term  foreign  borrowing  were  used,  an 
amount  equal  to  the  transfer  of  capital 
must  be  deducted  under  §  313(d)(1).  In 
July  1969,  C  repays  the  $600,000  loan.  DI 
now  holds  $600,000  of  proceeds  of  long-term 
foreign  borrowing  that  are  not  available 
proceeds  of  such  borrowing  since  they  were 
expended  in  making  the  loan  to  C.  There¬ 
fore,  If  the  $600,000  is  again  placed  on  de¬ 
posit  with  the  London  bank,  it  would  have 
to  be  Included  In  the  computation  of  liquid 
foreign  balances  held  by  DI  under  §  203(c). 

On  December  30,  1969,  DI  withdraws  $400,000 
from  the  London  bank  and  repatriates  the 
funds  to  the  United  States  for  the  purpose 
of  allocating  such  proceeds  to  positive  direct 
Investment  in  Schedule  B  pursuant  to  §  306 
(e).  If  the  criteria  of  §  306(e)  for  allocation 
are  met,  the  $400,000  could  not  thereafter 
be  held  in  the  form  of  foreign  balances 
or  any  other  foreign  property. 

Example  17.  During  1970,  DI's  interna¬ 
tional  finance  subsidiary  issues  $30  million 
of  debentures  convertible  into  the  stock  of 
the  DI.  The  borrowing  qualifies  as  long-term 
foreign  borrowing  under  §  324  and  DI  re¬ 
ceives  $29  million,  after  payment  of  under¬ 
writing  and  legal  expenses,  which  DI  de¬ 
posits  in  a  foreign  bank.  Since  DI  has  $30 
million  of  available  proceeds  under  §  324, 
DI  may  transfer  $1  million  of  funds  to  the 
bank  account  and  designate  (on  its  books 
and  records  reflecting  proceeds  of  long-term 
foreign  borrowing)  such  funds  as  available 
proceeds  for  purposes  of  §  203(c).  Note  that 
the  funds  so  designated  will  be  treated  as 
available  proceeds  for  all  purposes  of  the 
regulations,  including  §  203(d)  (1). 

§  B203— 8  Available  proceeds  of  long¬ 
term  foreign  borrowing:  Effect  on 
positive  net  transfer  of  capital. 

Section  203(d)  (1)  prohibits  a  DI  that 
elects  a  §  504  allowable  pursuant  to  §  502 
and  holds  more  than  $25,000  of  available 
proceeds  of  long-term  foreign  borrowing 
in  the  form  of  foreign  property  at  year- 
end  from  making  a  positive  net  transfer 
of  capital  to  any  scheduled  area,  to  the 
extent  such  positive  net  transfer  of  capi¬ 
tal  would  result  in  positive  direct  invest¬ 
ment  for  such  year,  unless  the  positive 
direct  investment  is  authorized  by 
§  1002.  Section  203(d)  (1)  does  not  apply 
to  DIs  electing  the  §  503  or  §  507  allow¬ 
ables.  The  effect  of  §  203(d)(1)  is  to 
require  use  of  available  proceeds  of  long¬ 
term  foreign  borrowing,  in  whatever 
form  held,  for  direct  investment  pur¬ 
poses  before  such  investment  is  financed 
with  funds  from  U.S.  sources. 

For  purposes  of  §  203(d)  (1) ,  a  DI  need 
not  take  into  account  positive  direct  in¬ 
vestment  that  occurs  by  reason  of  inter- 
schedular  transfers  of  capital  charged 
against  an  allowable  “downstreamed” 
pursuant  to  §  504(d) .  Under  §  505,  trans¬ 
fers  of  capital  between  AFNs  in  different 
scheduled  areas  are  attributed  to  the  DI. 
Under  §  504(d),  a  DI  is  permitted  to 
“downstream”  unused  schedular  allow¬ 
ables  without  limitation.  Accordingly, 
circumstances  may  arise  where,  by  rea¬ 
son  of  §  505,  positive  direct  investment 
charged  to  a  DI  in  a  scheduled  area  will 
be  authorized  only  by  application  of 


§  504(d).  If,  as  of  yearend,  the  DI  holds 
available  proceeds,  such  positive  direct 
investment  would  be  prohibited  by  a  lit¬ 
eral  application  of  §  203(d)  (1) .  However, 
OFDI  construes  §  203(d)  (1)  as  being  in¬ 
applicable  to  positive  direct  investment 
arising  from  a  §  505  transfer  of  capital 
that  is  charged  against  a  DI’s  §  504(d) 
allowable. 

(i)  Available  proceeds  held  in  the  form 
of  foreign  property.  The  prohibitions  of 
§  203(d)  (1)  apply  during  any  year  only 
if  the  DI  holds  available  proceeds  of  long¬ 
term  foreign  borrowing  in  the  form  of 
foreign  balances  or  other  foreign  prop¬ 
erty  as  of  the  end  of  such  year.  The  term 
“available  proceeds  of  long-term  foreign 
borrowing”  is  defined  in  §  324(d)  to  mean 
the  proceeds  of  long-term  foreign  bor¬ 
rowing  remaining  after  deducting  (a) 
amounts  expended  in  making  transfers 
of  capital  to  AFNs  (other  than  Canadian 
AFNs)  and  deducted  from  net  transfer 
of  capital  under  §  313(d)(1)  and  (b) 
amounts  allocated  to  and  deducted  from 
positive  direct  investment  in  any  sched¬ 
uled  area  (other  than  positive  direct 
investment  in  Canada)  under  §  306(e) .  If 
a  DI  does  not  report  a  long-term  foreign 
borrowing  on  all  required  periodic  re¬ 
ports  following  the  borrowing,  the  pro¬ 
ceeds  cannot  be  treated  as  available  pro¬ 
ceeds  and,  therefore,  are  not  subject  to 
the  prohibitions  of  §  203(d)(1).  (See 
§  B324-6  and  7.)  Note  also  that  the  pro¬ 
ceeds  of  an  unreported  borrowing  do  not 
qualify  for  use  as  a  deduction  from  net 
transfer  of  capital  under  §  313(d)  (1)  or 
from  positive  direct  investment  under 
§  306(e),  nor  can  such  proceeds  be  ex¬ 
cluded  in  computing  liquid  foreign  bal¬ 
ances  for  purposes  of  §  203(c). 

The  prohibitions  of  §  203(d)(1)  apply 
if  available  proceeds  are  held  in  any  form 
of  foreign  property,  including  Canadian 
foreign  balances  or  other  Canadian 
property,  and  debt  or  equity  securities  of 
a  foreign  national  (including  debt  or 
equity  securities  of  a  Canadian  person, 
whether  or  not  such  Canadian  person  is 
an  AFN  of  the  DI). 

For  purposes  of  the  following  exam¬ 
ples,  assume  that  DI  elects  the  §  504(a) 
historical  allowable  and  has  historical 
allowables  of  $3  million  In  Schedule  A,  $2 
million  in  Schedule  B  and  $1  million  in 
Schedule  C: 

Example  18.  In  June  1970,  DI  negotiates 
a  long-term  foreign  borrowing  of  $10  million. 
The  borrowing  is  not  reported  in  DI’s  second 
quarter  report  on  Form  FDI-102  because  the 
proceeds  were  intended  for  use  in  the  United 
States.  DI  repatriates  $8  million  to  the 
United  States  for  immediate  use  and  pur¬ 
chases  6-month  certificates  of  deposit  of  a 
London  bank  with  the  remaining  $2  million. 
DI  has  not  made  and  does  not  make  during 
1970  any  other  long-term  foreign  borrowings. 
As  of  the  end  of  1970  DI  has  made  a  positive 
net  transfer  of  capital  to  Schedule  A  of 
$2,500,000.  The  positive  net  transfer  of  capi¬ 
tal  is  not  prohibited  by  5  203(d)  (1) ;  DI  has 
no  available  proceeds  because  the  borrowing 
was  not  reported  as  provided  in  §  324(c). 
Note,  however,  that  the  6-month  certificates 
of  deposit  are  liquid  foreign  balances,  sub¬ 
ject  to  the  limitation  of  §  203(c). 

Example  19.  In  March  1970,  DI  negotiates 
a  long-term  foreign  borrowing  of  $10  minion, 
immediately  expends  $5  million  of  the  pro¬ 
ceeds  in  a  transfer  of  capital  to  a  Schedule  C 


AFN  and  purchases  6-month  certificates  of 
deposit  of  a  London  bank  with  the  remaining 
$5  million.  DI  reports  the  borrowing  on  Form 
FDI-102  for  the  first  quarter  of  1970  pursuant 
to  |  324(c) .  Upon  maturity  of  the  certificates 
of  deposit  in  September,  DI  withdraws  the 
funds  (constituting  “available  proceeds”) 
and  deposits  them  with  a  New  York  bank. 
During  November,  DI  makes  a  transfer  of 
capital  to  Schedule  A  of  $2,500,000,  but  not 
with  the  available  proceeds,  resulting  in  a 
positive  net  transfer  of  capital  to  Schedule 
A  at  the  end  of  1970  of  $2,500,000.  The  posi¬ 
tive  net  transfer  of  capital  to  Schedule  A  is 
not  prohibited  by  1  203(d)(1)  because  DI 
does  not  hold,  as  of  the  end  of  the  year,  any 
available  proceeds  in  the  form  of  foreign 
property. 

Example  20.  In  December  1969,  DI  nego¬ 
tiated  a  long-term  foreign  borrowing  of  $15 
million,  reported  the  borrowing  as  required 
by  I  324(c),  and  invested  $10  million  in  13- 
month  certificates  of  deposit  of  a  London 
bank.  During  1970  DI  makes  a  $2  million  pos¬ 
itive  net  transfer  of  capital  to  Schedule  A 
and  a  $1  million  positive  net  transfer  of 
capital  to  Schedule  B.  Both  positive  net 
transfers  of  capital  are  prohibited  by 
5  203(d)  (1),  since  DI  had  available  proceeds 
held  in  the  form  of  foreign  property  on 
December  31,  1970  (i.e.,  the  13-month  cer¬ 
tificates  of  deposit  of  the  London  bank) . 

Example  21 .  During  1970,  DI  negotiates  and 
properly  reports  a  $10  million  long-term 
foreign  borrowing  and  loans  the  proceeds  to 
a  Canadian  AFN  under  a  5-year  note.  DI  also 
makes  a  $2  million  positive  net  transfer  of 
capital  to  Schedule  A.  Assuming  no  other 
transactions,  the  positive  net  transfer  of 
capital  to  Schedule  A  is  prohibited  because 
DI  holds  available  proceeds  of  long-term 
foreign  borrowing  in  the  form  of  debt  obliga¬ 
tions  of  a  foreign  person;  i.e.,  the  Canadian 
AFN.  (DI  could,  however,  avoid  noncompli¬ 
ance  with  5  203(d)(1)  by  allocating  and  re¬ 
patriating,  pursuant  to  5  306(e),  $2  million 
of  the  available  proceeds  to  offset  the  posi¬ 
tive  direct  investment  in  Schedule  A.) 

Example  22.  During  1970,  DI’s  only  AFN,  a 
branch  in  Schedule  C,  increases  net  assets 
by  $1  million.  By  operation  of  5  313(b),  DI 
is  deemed  to  have  made  a  $1  million  positive 
net  transfer  of  capital  to  Schedule  C.  DI  has 
$2  million  of  available  proceeds  of  long-term 
foreign  borrowing  and  such  proceeds  are  in¬ 
vested  in  short-term  foreign  government  se¬ 
curities.  During  the  final  quarter  of  1970  DI 
allocates  $1  million  of  these  proceeds  to  the 
positive  net  transfer  of  capital  to  Schedule  C, 
liquidates  that  amount  of  foreign  securities, 
repatriates  the  funds  received,  and  deposits 
them  in  a  U.S.  bank.  As  of  the  end  of  1970, 
DI  does  not  have  a  positive  net  transfer  of 
capital  to  Schedule  C,  and  therefore  DI  is  not 
affected  by  5  203(d)(1).  Note  that  DI  will 
carry  over  into  1971  $1  million  of  available 
proceeds  that  are  not  subject  to  the  repatria¬ 
tion  requirements  of  5  203(c) . 

(ii)  Positive  net  transfer  of  capital 
authorized  by  §  503,  §  507  or  §  1002.  Sec¬ 
tion  203(d)(1)  does  not  prohibit  a  DI 
holding  available  proceeds  at  yearend 
from  making  a  positive  net  transfer  of 
capital  resulting  in  positive  direct  in¬ 
vestment  if  the  DI  has  elected  to  be 
governed  by  §  503  or  §  507,  nor  does  that 
prohibition  apply  to  a  positive  net  trans¬ 
fer  of  capital  authorized  by  I  1002  (re¬ 
sulting  from  the  repayment  of  debt). 

Example  23.  DI  has  5  504  allowables  for 
1969  of  $500,000  in  Schedule  A,  $300,000  in 
Schedule  B  and  $100,000  in  Schedule  C.  Dur¬ 
ing  1969,  DI  negotiates  and  properly  reports 
a  long-term  foreign  borrowing  of  $10  mil¬ 
lion.  DI  expends  $6  million  to  acquire  a 
Schedule  C  AFN  and  Invests  the  remaining 
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$4  million  in  6-month  certificates  of  deposit 
of  a  London  bank.  DI  thereafter  makes  a 
positive  net  transfer  of  capital  of  (750,000 
to  Schedule  A.  DI  elects  to  be  governed  by  the 
§  503  allowable  for  1969.  The  positive  net 
transfer  of  capital  to  Schedule  A  is  not  pro¬ 
hibited  by  §  203(d)  (1) ,  even  though  DI  holds 
available  proceeds  in  the  form  of  foreign 
balances  at  the  end  of  1969. 

Example  24.  During  1967,  DI  negotiated  a 
long-term  foreign  borrowing  of  (15  million 
and  expended  all  proceeds  to  acquire  a 
Schedule  B  APN.  The  terms  of  the  borrowing 
called  for  repayment  of  principal  in  the 
amount  of  $2,500,000  in  each  of  1969,  1970, 
and  1971,  the  remainder  being  due  in  1972.  DI 
has  a  §  504  allowable  in  Schedule  B  of  $2 
million  for  1969.  During  1969,  DI  acquires 
available  proceeds  from  a  second  long-term 
foreign  borrowing.  The  proceeds  of  this  bor¬ 
rowing  are  held  in  a  demand  account  with  a 
foreign  bank.  During  1969,  DI  makes  the 
first  required  repayment  of  the  1967  borrow¬ 
ing  as  authorized  by  §  1002(a)  (4) ,  and  there 
are  no  other  relevant  transactions  during  the 
year.  The  positive  net  transfer  of  capital 
resulting  from  the  repayment  is  not  pro¬ 
hibited  by  §  203(d)  (1). 

(iii)  Positive  net  transfer  of  capital 
prohibited  only  if  positive  direct  invest¬ 
ment  results.  A  DI  holding  available  pro¬ 
ceeds  in  the  form  of  foreign  balances  or 
property  at  yearend  is  prohibited  by 
§  203(d)(1)  from  making  a  positive  net 
transfer  of  capital  to  a  scheduled  area 
only  to  the  extent  such  transfer  results 
in  positive  direct  investment. 

For  purposes  of  the  following  exam¬ 
ples,  assume  that  DI  has  elected  a  §  504 
allowable  and  that  more  than  $25,000 
in  available  proceeds  of  long-term  for¬ 
eign  borrowing  are  held  in  the  form  of 
foreign  property. 

Example  25.  DI  has  five  Schedule  C  AFNs, 
all  incorporated,  and  the  AFNs  have  total 
losses  of  (3  million  during  1969.  During  1969, 
DI  makes  a  positive  net  transfer  of  capital 
to  these  Schedule  C  AFNs  of  $2,500,000.  The 
positive  net  transfer  of  capital  is  not  pro¬ 
hibited  by  §  203(d)(1)  because  it  does  not 
result  in  positive  direct  investment.  (Section 
504(e),  which  requires  total  losses  in  Sched¬ 
ule  C  to  be  excluded  from  the  calculation  of 
direct  investment  in  Schedule  C  is  not  ap¬ 
plicable  to  I  203(d)  (1) .)  The  result  would  be 
the  same  if  the  AFNs  and  the  positive  net 
transfer  of  capital  were  in  Schedule  A  or  B. 

Example  26.  DI  has  five  Schedule  C  AFNs, 
all  incorporated,  that  have  aggregate  earn¬ 
ings  of  $4  million  during  1969,  but  declare 
dividends  to  DI  of  $5,500,000.  During  1969,  DI 
makes  a  positive  net  transfer  of  capital  to 
Schedule  C  of  $1  million.  The  positive  net 
transfer  of  capital  is  not  prohibited  by  §  203 
(d)(1),  because  it  does  not  result  in  positive 
direct  investment  in  Schedule  C. 

(iv)  Allocation  or  reallocation  to  posi¬ 
tive  direct  investment  deemed  first  to 
reduce  positive  net  transfer  of  capital. 
Section  203(d)(1)  provides  that  any 
allocation  to  positive  direct  investment 
pursuant  to  §  203(d)  (2) ,  §  203(d)  (3) ,  or 
§  306(e)  shall  be  deemed,  for  purposes 
of  §  203(d)(1),  first  to  reduce  the  posi¬ 
tive  net  transfer  of  capital  component  of 
positive  direct  investment.  Accordingly, 
an  allocation  that  serves  to  offset  posi¬ 
tive  direct  investment  in  a  scheduled  area 
for  purposes  of  conforming  to  a  DI’s 
§  504  allowable  may  also  be  availed  of 
for  purposes  of  satisfying  the  require¬ 
ment  of  §  203(d) (1). 


Example  27.  DI  elects  the  30  percent  earn¬ 
ings  allowable  under  §  504(b)  for  1969,  re¬ 
sulting  in  a  Schedule  B  allowable  of  (2 
million.  During  1969,  DI  makes  a  positive  net 
transfer  of  capital  to  Schedule  B  of  $2,500,000 
and  its  Schedule  B  AFNs  earn  $1  million.  In 
addition,  DI  holds  $5  million  in  available 
proceeds  of  long-term  foreign  borrowing  in 
the  form  of  short-term  deposits  in  a  German 
bank.  DI’s  Schedule  B  AFNs  pay  no  dividends 
during  1969.  DI  must  repatriate  $1,500,000 
of  the  available  proceeds  prior  to  the  end  of 
the  year  and  allocate  and  deduct  such 
amount  from  positive  direct  investment  pur¬ 
suant  to  §  306(e)  to  stay  within  the  limits  of 
I  504(b).  However,  since  DI  would  still  hold 
$3,500,000  of  available  proceeds  in  the  form 
of  foreign  balances,  and  the  net  transfer  of 
capital  to  Schedule  B,  after  taking  into  ac¬ 
count  the  second  proviso  to  §  203(d)(1), 
would  be  $1  million  ($2,500,000  less  $1,500,- 
000),  DI  is  also  required  to  allocate  before 
the  end  of  the  year  at  least  an  additional 
$1  million  to  comply  with  §  203(d)(1).  If 
this  repatriated  amount  is  allocated  to  posi¬ 
tive  direct  investment  under  §  306(e) ,  DI  will 
report  on  its  Form  FDI-102F  positive  direct 
investment  of  $1  million  in  Schedule  B  dur¬ 
ing  1969  (deemed  to  consist  of  a  zero  net 
transfer  of  capital  plus  reinvested  earnings  of 
$1  million)  and  would  have  a  Schedule  B 
carryforward  into  1970  of  $1  million  for  its 
unused  allowable  in  that  amount.  As  an 
alternative  to  allocation,  DI  may  repatriate 
the  remaining  $3,500,000  of  available  proceeds 
from  abroad  and  hold  them  in  nonforeign 
assets.  Section  203(d)(1)  would  not  then 
apply  and  DI  would  show  positive  direct 
investment  in  Schedule  B  of  $2  million,  no 
carryforward  of  the  1 504  allowable  and 
$3,500,000  of  available  proceeds  for  use  in 
succeeding  years. 

(v)  Application  to  overseas  finance 
subsidiaries.  As  provided  by  §  1403(b)  (2) , 
available  overseas  proceeds  held  by  an 
OFS  are  deemed,  for  purposes  of  §  203 
(d)(1),  to  be  available  proceeds  of  long¬ 
term  foreign  borrowing  held  by  the  DI. 

(vi)  Specific  exemption  from  the  pro¬ 
hibitions  of  §  203(d)  (1).  A  DI  subject  to 
the  prohibitions  of  §  203(d)  (1)  may  com¬ 
ply  with  the  requirements  of  the  section 
in  any  of  three  ways:  (a)  The  DI  may 
expend  available  proceeds  of  long-term 
foreign  borrowing  in  making  transfers 
of  capital,  so  as  to  avoid  having  a  posi¬ 
tive  net  transfer  of  capital  in  any  sched¬ 
uled  area;  (b)  the  DI  may  allocate  avail¬ 
able  proceeds  of  long-term  foreign 
borrowing  to  positive  direct  investment 
in  each  scheduled  area,  to  the  extent  of 
a  positive  net  transfer  of  capital  in  each 
scheduled  area;  or  (c)  the  DI  may  re¬ 
patriate  all  available  proceeds  of  long¬ 
term  foreign  borrowing  to  the  United 
States  by  yearend.  Compliance  with 
§  203(d)  (1)  may,  however,  be  impossible 
or  may  result  in  substantial  hardship  in 
certain  instances.  OFDI  will  consider 
applications  for  specific  exemption  from 
§  203(d)  (1)  upon  showing  by  a  DI  that 
compliance  with  that  section  cannot  be 
accomplished  by  any  of  the  means  listed 
above,  for  one  or  more  of  the  following 
reasons: 

The  expenditure  of  available  proceeds  in 
making  positive  transfers  of  capital  during 
the  year  and  the  liquidation  and  repatria¬ 
tion  to  the  United  States  of  available  pro¬ 
ceeds  would  contravene  express  representa¬ 
tions  made  by  the  DI  to,  or  restrictions  im¬ 
posed  on  the  DI  by,  persons  from  whom  the 
relevant  long-term  foreign  borrowings  were 


obtained  (as  conditions  to  obtaining  such 
borrowings) ; 

Available  proceeds  cannot  be  expended  in 
making  positive  transfers  of  capital  or  re¬ 
patriated  to  the  United  States,  because  they 
were  invested  in  nonliquid  long-term  foreign 
investments  prior  to  June  18,  1969; 

The  expenditure  of  available  proceeds  in 
making  positive  transfers  of  capital  during 
the  year  and  the  liquidation  and  repatriation 
to  the  United  States  of  available  proceeds 
would  create  a  substantial  probability  of  ma¬ 
terial  adverse  United  States  or  foreign  tax 
consequences  to  the  DI  (such  as  jeopardiz¬ 
ing  the  exemption  of  an  international  fin¬ 
ance  subsidiary’s  interest  payments  on  debt 
issued  to  foreign  persons  from  U.S.  with¬ 
holding  tax  because  of  an  increase  in  U.S. 
source  income  of  the  international  finance 
subsidiary);  or 

Available  proceeds  cannot  be  expended  in 
making  positive  transfers  of  capital  or  re¬ 
patriated  to  the  United  States  without  caus¬ 
ing  demonstrable,  material  economic  hard¬ 
ship  for  the  DI  (generally,  market  yield  dif¬ 
ferentials  will  not  be  considered  sufficient 
grounds  for  such  hardship  relief). 

DIs  should  note  Internal  Revenue 
Service  Technical  Information  Release 
No.  1005,  issued  December  27,  1968  (Rev. 
Rul.  69-27),  in  which  there  is  discussion 
of  several  options  available  under  §§861- 
864  of  the  Internal  Revenue  Code  (1954) 
that  are  consistent  with  the  objectives 
and  requirements  of  the  Foreign  Direct 
Investment  Program  and  will  not  ad¬ 
versely  affect  an  international  finance 
subsidiary’s  “foreign-source  income” 
position. 

B304 — Affiliated  Foreign  Nationals 

§  B304— 1  Introduction. 

Only  persons  within  the  United  States 
who  are  or  who  become  DIs  by  virtue  of 
their  interests  in  affiliated  foreign  na¬ 
tionals  (AFNs)  are  subject  to  the  pro¬ 
gram. 

As  a  general  rule,  a  transaction  be¬ 
tween  a  person  within  the  United  States 
and  a  foreign  national  (as  defined  in 
§  302)  that  does  not  affect  the  U.S.  per¬ 
son’s  equity  or  debt  investment  in  an 
AFN,  or  does  not  result  in  a  foreign  na¬ 
tional  becoming  an  AFN,  is  not  subject 
to  the  direct  investment  prohibitions  im¬ 
posed  by  §  201(a)  of  the  regulations. 

§  B304— 2  Summary. 

Restrictions  on  foreign  direct  invest¬ 
ment  under  the  program  are  applicable 
only  to  persons  within  the  United  States 
having  or  acquiring,  directly  or  in¬ 
directly,  a  10  percent  or  greater  interest 
ip,  an  affiliated  foreign  national.  A  “for¬ 
eign  national”  is  defined  in  §  302(a)  as — 

*  *  *  any  person  which  is  not  a  person 
within  the  United  States  *  *  *,  including  a 
corporation  or  partnership  organized  under 
the  laws  of  a  foreign  country  *  *  *,  a  busi¬ 
ness  venture  conducted  within  a  foreign 
country  *  *  *,  and  a  foreign 'bank  *  *  *. 

The  interest  in  a  foreign  national  re¬ 
quired  to  make  it  an  AFN  for  purposes 
of  the  regulations  is,  in  general,  deter¬ 
mined  by  the  U.S.  investor's  voting  rights 
if  the  foreign  national  is  a  corporation, 
or  by  the  share  of  profits  to  which  the 
investor  is  entitled  if  an  unincorporated 
foreign  business  activity  is  involved. 
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Nonprofit  foreign  nationals,  such  as 
charitable,  educational,  religious,  scien¬ 
tific,  literary,  or  similar  organizations, 
are  not  treated  as  AFNs. 

Business  ventures  in  which  an  AFN 
has  an  interest  may  themselves  be  AFNs 
if  located  in  a  scheduled  area  other 
than  that  of  the  parent.  Canadian  busi¬ 
ness  ventures  of  AFNs  located  in  Sched¬ 
ule  B  and  non-Canadian,  Schedule  B 
business  ventures  of  Canadian  AFNs  are 
treated  as  separate  AFNs,  even  though 
such  relationships  within  the  same 
scheduled  area  would  ordinarily  result 
in  a  single  AFN. 

§  B304— 3  Requisite  financial  interest. 

The  interest  that  will  give  rise  to  a 
DI-AFN  relationship  is,  generally,  a  10 
percent  or  greater  voting  interest  in  a 
foreign  corporation  or  a  10  percent  or 
greater  interest  in  the  profits  of  a  foreign 
partnership  or  business  venture.  (See 
§§  304(b)(2),  901  and  902).  However, 

5  304(b)  (4)  provides  that  a  DI-AFN  re¬ 
lationship  may  be  deemed  to  exist  not¬ 
withstanding  this  general  rule.  Under 
present  OFDI  policy,  this  caveat  applies 
principally  to  cases  where  the  U.S.  in¬ 
vestor  actually  participates  in  and  exer¬ 
cises  a  controlling  interest  over  the  af¬ 
fairs  of  the  foreign  national,  and  has 
transferred  funds  or  other  property  in 
excess  of  $200,000  to  the  enterprise  dur¬ 
ing  any  year  commencing  with  1968. 

A  relationship  which  is  solely  that  of 
debtor  and  creditor  is  not  subject  to  the 
10-percent  interest  test  (whether  or  not 
the  loan  is  secured),  even  though  prin¬ 
cipal  and/or  interest  payments  by  the 
foreign  borrower  ma:  result  in  the  UJ3. 
creditor  receiving  all  or  a  substantial 
portion  of  the  foreign  enterprise’s 
revenues. 

§  B304— 4  Foreign  nationals. 

(i)  Corporations.  A  foreign  corpora¬ 
tion  includes  any  organization  incor¬ 
porated  under  the  laws  of  a  foreign 
country,  or  having  all  or  a  substantial 
part  of  the  legal  characteristics  com¬ 
monly  attributed  to  corporations  under 
the  laws  of  the  United  States  (§  307(b) ) . 
Thus,  an  organization  that  is  not  for¬ 
mally  incorporated  under  foreign  law 
but  (a)  has  transferable  interests,  (b) 
is  organized  so  that  holders  of  interests 
are  not  liable  for  its  obligations  except 
to  the  extent  of  their  contributions  or 
subscriptions,  and  (c)  has  perpetual  du¬ 
ration  (or  for  a  substantial  fixed  pe¬ 
riod),  would  be  considered  a  foreign 
corporation. 

Pursuant  to  5  304(b)(1),  an  incorpo¬ 
rated  AFN  is  generally  assigned  to  the 
scheduled  area  where  organized,  regard¬ 
less  of  the  situs  of  operations.  However, 
if  the  AFN  conducts  no  operations  in 
the  scheduled  area  of  incorporation  but 
merely  maintains  a  required  statutory 
office  there,  it  may  be  assigned  to  a  dif¬ 
ferent  scheduled  area  for  purposes  of 
the  regulations  (5  304(b)  (4) ). 

(ii)  Partnerships.  A  foreign  partner¬ 
ship  includes  formally  structured  non¬ 
corporate  organizations  created  under 
a  partnership  law  or  similar  statute  of 
a  foreign  country.  A  foreign  joint  ven¬ 
ture  will  ordinarily  be  treated  as  a  “busi¬ 
ness  venture”  (see  below),  rather  than 


as  a  partnership,  if  it  is  formed  to  en¬ 
gage  in  a  specific  transaction  or  series 
of  related  transactions  and  is  to  be 
liquidated  when  the  transaction  or  trans¬ 
actions  have  been  completed. 

A  foreign  partnership  is  assigned  to 
the  scheduled  area  where  it  is  organized 
(§  304(b)(1)). 

(iii)  Business  ventures.  A  foreign  busi¬ 
ness  venture  encompasses  business  ac¬ 
tivities  in  a  foreign  country  (a)  by  a  DI, 

(b)  by  employees  or  partners  of  a  DI  on 
behalf  of  the  DI,  or  (c)  by  employees  or 
partners  of  an  AFN  on  behalf  of  such 
AFN  (5  304(a)(1)  (ii)  and  (iii),  as  lim¬ 
ited  by  §  304  (c)  and  (d) ) .  Some  types  of 
facilities  abroad,  such  as  storage  areas 
and  display  offices  owned  or  physically 
controlled  by  the  DI,  may  be  treated  as 
business  ventures  for  purposes  of  the 
regulations  even  though  frequently  not 
considered  “permanent  establishments” 
for  other  legal  purposes. 

The  term  “employee”  as  used  in  §  304 
is  not  necessarily  synonymous  with  its 
meaning  for  Federal  tax  purposes.  For 
example,  an  agent  working  substantially 
full-time  for  a  U.S.  principal  and  having 
a  stock  of  goods  from  which  orders  are 
filled,  or  having  authority  to  accept  or¬ 
ders  or  otherwise  execute  contracts  on 
behalf  of  his  principal,  may  be  consid¬ 
ered  an  employee  for  purposes  of  this 
section.  Furthermore,  the  agent’s  lack  of 
authority  to  conclude  contracts  may  be 
immaterial  if  acceptance  by  the  DI  is,  in 
actual  practice,  merely  a  ministerial  act. 

Ownership  interests  in  real  property 
abroad  (excluding  mortgages  secured  by 
real  property)  will  constitute  business 
ventures  if  held  primarily  for  business 
purposes  (including  real  property  held 
for  appreciation).  Therefore,  crop  or 
grazing  acreage,  apartment  houses  and 
land  held  for  subdivision  are  considered 
business  ventures.  On  the  othei  hand, 
real  property  such  as  a  house  in  a  foreign 
country  purchased  by  a  U.S.  resident 
principally  for  personal  use  will  not  be 
considered  held  for  business  purposes 
even  though  rented  to  others  for  a  por¬ 
tion  of  the  year. 

Contract  construction,  engineering,  oil 
exploration,  and  similar  operations  in¬ 
volving  a  jobsite  or  project  office  in  a 
foreign  country  are  also  business  ven¬ 
tures.  Drilling  operations  on  the  U.S. 
continental  shelf  or  geological  drilling 
in  the  deep  ocean  over  which  no  nation 
asserts  jurisdiction  are  deemed  to  be 
conducted  within  the  United  States  for 
purposes  of  the  regulations,  while  drill¬ 
ing  operations  conducted  on  the  conti¬ 
nental  shelf  adjacent  to  a  foreign  coun¬ 
try  are  deemed  to  be  conducted  in  that 
country.  While  drilling  operations  over 
water  are  in  all  other  respects  treated 
the  same  as  drilling  operations  on  land, 
vessels  registered  in  the  United  States 
that  are  used  in  connection  with  such 
operations  in  the  jurisdiction  of  a  for¬ 
eign  country  are  assigned  a  value  of  zero 
(and  related  liabilities  or  depreciation 
charges  should  be  excluded)  in  comput¬ 
ing  net  branch  assets  of  that  business 
venture. 

Under  f  304(a)  (1)  (ii),  a  DI’s  overseas 
branch  is  a  business  venture,  whether 
or  not  the  DI  customarily  maintains 


separate  books  and  records  reflecting  the 
assets,  liabilities,  earnings,  and  expenses, 
etc.  attributable  or  allocable  to  the 
branch.  Similarly,  a  branch  of  an  incor¬ 
porated  AFN  is  a  foreign  business  ven¬ 
ture,  unless  located  in  the  same  scheduled 
area  as  the  parent  AFN.  In  such  case  the 
parent  and  its  business  venture  are 
grouped  as  a  single  AFN  for  purposes  of 
the  regulations,  provided  neither  is  Ca¬ 
nadian  (|  304(a)  (1)  (i),  as  qualified  by 
§  304(a)  (1)  (iii) ) .  If  the  parent  AFN  and 
its  business  venture  are  in  different 
scheduled  areas,  or  if  in  the  same  sched¬ 
uled  area  and  one  is  Canadian,  two  AFNs 
would  be  attributed  to  the  DI  (§  304 
(a)  (1)  (iii) ) . 

Under  5  304(b)  (1),  certain  nonperma¬ 
nent  or  transient  business  ventures  con¬ 
ducted  in  more  than  one  scheduled  area 
during  any  year  are  assigned  to  the 
scheduled  area  in  which  the  business 
venture  is  conducted  for  the  greatest 
period  of  time  during  such  year.  Thus, 
for  example,  a  traveling  circus  perform¬ 
ing  for  short  periods  of  time  during  a 
given  year  in  a  number  of  countries  in 
different  scheduled  areas,  but  primarily 
in  Schedule  C  countries,  will  be  treated 
as  a  Schedule  C  AFN  for  that  year. 

§  B304— 5  Specific  exceptions. 

Section  304  (c)  and  (d)  enumerate 
certain  categories  of  foreign  business 
activities  that  are  not  treated  as  AFNs 
regardless  of  the  interest  that  a  person 
within  the  United  States  may  have  or 
may  acquire.  Excepted  are  foreign  enter¬ 
prises  solely  of  a  charitable,  educational, 
religious,  scientific,  literary,  or  similar 
nature  not  engaged  in  for  profit.  Also 
excepted  from  treatment  as  AFNs  during 
a  given  year  are  business  ventures  that 
(a)  do  not  have  or  involve,  at  any  time 
during  the  year,  gross  assets  of  more 
than  $50,000  valued  at  the  greatest  of 
cost,  book,  replacement,  or  market  (§  304 
(d)  (i) ) ;  (b)  are  commenced  during  the 
year  and  are  not  reasonably  expected  to 
be  conducted  for  more  than  12  consecu¬ 
tive  months  (5  304(d)  (ii) ) ;  or  (c)  are 
terminated  within  the  year  and  were  not, 
in  fact,  conducted  for  more  than  12 
consecutive  months  (5  304(d)  (iii) ) . 

The  test  under  §  304(d)  (i)  relates  to 
gross  assets  determined  in  accordance 
with  accounting  principles  generally 
accepted  in  the  United  States.  If,  at  any 
time  during  the  year,  the  business  ven¬ 
ture  has  gross  assets  of  more  than 
$50,000,  it  is  deemed  an  AFN  for  the 
entire  year. 

The  determination  whether  a  business 
venture  in  a  foreign  country  is  reason¬ 
ably  expected  to  be  conducted,  or  is  in 
fact  conducted,  for  a  period  of  12  con¬ 
secutive  months,  under  5  304(d)  (ii)  and 
(iii) ,  is  governed  by  the  primary  activity 
of  the  enterprise  during  such  period. 
Continuous  physical  presence  is  not  re¬ 
quired.  If,  for  example,  a  traveling  circus 
spent  substantially  all  of  the  requisite 
12-month  period  abroad,  but  returned  to 
the  United  States  occasionally  for  ap¬ 
pearances,  the  business  venture  would 
nevertheless  be  considered  to  have  been 
conducted  within  one  or  more  foreign 
countries  for  more  than  12  consecutive 
months. 
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With  specific  reference  to  contract 
construction,  engineering,  and  similar 
operations  conducted  directly  by  UJ3. 
companies  involving  opening  of  a  job  site 
and/or  project  office  in  a  foreign  country 
(or  in  waters  under  the  jurisdiction  of  a 
foreign  country) ,  the  following  rules  will 
generally  be  applied  under  §  304(d)  (ii) 
and  (iii) : 

The  commencement  date  of  the  business 
venture  is  the  date  on  which  the  first  ma¬ 
terials  or  equipment  arrive  at  the  Job  site,  or 
the  date  the  project  office  is  opened,  which¬ 
ever  is  earlier;  and 

The  termination  date  of  the  business  ven¬ 
ture  is  the  date  when  all  transfers  of  capital 
and  earnings  attributable  to  the  relevant 
contract  (except  for  guaranty  retentions  of 
a  reasonable  amount)  are  charged  off  the 
Job’s  books  and  repatriated  to  the  United 
States.  (Payments  under  guaranty  retentions 
should  be  charged  off  and  the  balance  re¬ 
patriated  to  the  United  States  as  soon  as 
practicable.) 

A  determination  under  §  304(d)  (ii) 
whether  an  overseas  business  venture  is 
reasonably  expected  to  be  conducted  for 
more  than  12  consecutive  months  should 
be  based  on  the  facts  and  circumstances 
existing  when  the  venture  is  commenced. 
Determinations  need  not  anticipate  de¬ 
lays  or  interruptions  that  are  not  fore¬ 
seeable  when  the  venture  is  commenced, 
such  as  delays  or  interruptions  due  to 
unanticipated  labor  strikes  or  slowdowns 
or  unusual  weather  conditions. 

The  rule  with  respect  to  termination 
of  a  business  enterprise  during  any  year 
under  §  304(d)  (iii)  is  not  intended  to  be 
applied  inflexibly.  If,  due  to  unforeseeable 
delays  or  interruptions,  a  business  ven¬ 
ture  cannot  be  terminated  within  the 
required  12-month  period,  but  is  in  fact 
terminated  with  reasonable  dispatch  in 
view  of  the  unanticipated  difficulties,  a 
specific  exemption  from  application  of 
the  regulations  may  be  granted  (see 
§  801). 

If  an  exemption  under  §  304(d)  is 
applicable  to  a  business  venture  owned 
directly  by  a  DI  (e.g.,  a  branch  of  the 
DI),  the  venture  is  not  considered  to  be 
an  AFN  of  the  DI.  Therefore,  transfers 
of  capital  between  the  DI  and  the  ven¬ 
ture  have  no  effect  under  the  regula¬ 
tions,  nor  do  profits  (or  losses)  of  the 
venture.  The  result  is  different,  how¬ 
ever,  if  an  exemption  under  §  304(d)  ap¬ 
plies  to  an  AFN’s  business  venture  that 
is  located  in  a  different  scheduled  area 
from  the  AFN.  Section  304(d)  then 
merely  serves  to  exclude  the  venture  as 
an  AFN  of  the  DI,  not  to  remove  it 
from  the  reach  of  the  regulations  al¬ 
together.  Ventures  of  this  nature  are 
deemed  a  part  of  the  parent  AFN  (as  are 
an  AFN’s  business  ventures  in  the  same 
scheduled  area) .  Accordingly,  profits  (or 
losses)  of  an  incorporated  AFN’s  ven¬ 
tures  of  this  nature  would  be  deemed 
earnings  of  the  parent  AFN,  transfers 
of  capital  to  the  venture  would  be  deemed 
transfers  to  the  parent  AFN,  and  any  net 
change  in  the  net  assets  of  the  venture 
would  not  be  reflected  in  calculating  the 
DI’s  net  transfer  of  capital  to  unincorpo¬ 
rated  AFNs  for  purposes  of  §  313(b). 

§  B304— 6  Application  of  §  304. 

The  operation  and  effect  of  §  304  are 
illustrated  by  the  following  examples: 


Example  1.  (General.)  A  U.S.  corporation 
(X)  owns  10  percent  of  the  outstanding 
voting  stock  of  a  corporation  organized  under 
the  laws  of  Prance.  The  foreign  company  Is 
an  incorporated  AFN  in  Schedule  C  (see 
§304  (a)(l)(i)  and  (b)(1)).  If  the  com¬ 
pany  were  incorporated  under  the  laws  of 
Brazil,  it  would  be  an  incorporated  AFN 
located  in  Schedule  A.  If  it  were  incorpo¬ 
rated  under  the  laws  of  the  United  Kingdom, 
it  would  be  an  incorporated  AFN  located 
in  Schedule  B. 

If  the  French  AFN  has  a  branch  in  Italy, 
or  if  the  AFN  in  the  United  Kingdom  has 
a  branch  in  Japan,  the  branch  operations 
would  be  subsumed  under  the  parent  com¬ 
pany  for  purposes  of  the  regulations,  since 
both  parent  and  branch  would  be  in  the  same 
scheduled  area  (§  304(a)  (1)  (i) ).  An  ex¬ 
ception  to  this  rule  applies  where  either  the 
parent  AFN  or  its  branch  is  located  in  Can¬ 
ada,  in  which  case  both  would  be  AFNs 
(1304(a)(1)  (ill)). 

By  the  same  token,  if  the  French  corpora¬ 
tion  has  a  branch  in  Germany  and  a  wholly- 
owned  corporate  subsidiary  in  Australia, 
and  the  latter  has  a  branch  in  Canada,  DI 
would  have  only  three  AFNs;  (a)  The  French 
corporate  subsidiary,  (b)  the  French  corpo¬ 
ration’s  Australian  subsidiary,  and  (c)  the 
latter’s  Canadian  branch.  The  French  AFN’s 
branch  in  Germany  would  not  be  a  separate 
AFN,  since  Germany  and  France  are  in  the 
same  scheduled  area.  The  Canadian  branch 
would  be  a  separate  AFN  since,  for  purposes 
of  §  304(a)  (1)  (iii),  Canada  is  not  deemed  to 
be  a  Schedule  B  country. 

Example  2.  (Voting  interest  test.)  A  U.S. 
corporation  owns  95  percent  of  the  outstand¬ 
ing  voting  stock  of  a  company  in  France,  the 
remainder  being  owned  by  unaffiliated  for¬ 
eign  nationals.  The  French  company  has  a 
10  percent  direct  interest  in  a  corporation  in 
Japan.  Only  the  French  company  is  an  AFN, 
since  X’s  indirect  interest  in  the  Japanese 
company  is  only  9.5  percent,  i.e.,  95  percent 
X 10  percent  (see  §§  901,  902). 

Example  3.  (Profit  interest  test.)  An  indi¬ 
vidual  (X)  who  is  a  person  within  the  United 
States  is  a  partner  in  a  partnership  (C) 
organized  under  the  laws  of  Germany,  al¬ 
though  he  is  not  actively  engaged  in  C’s 
business.  Under  the  partnership  agreement, 

X  is  entitled  to  receive  15  percent  of  the 
profits  of  C.  C  is  an  unincorporated  AFN  of 
X  (see  §304  (a)  (1)  (i)  and  (b)(1)). 

Example  4.  (Indirect  profit  interest 
through  non- AFN  parent.)  A  French  cor¬ 
poration  (C)  has  200,000  shares  of  stock 
outstanding,  100,000  of  which  are  voting 
and  100,000  of  which  are  nonvoting  fixed- 
divided  preferred.  C  has  numerous  branches 
in  Schedules  A  and  B.  For  many  years, 
substantially  all  of  C’s  profits  (including 
branch  profits)  have  been  distributed  as 
dividends  to  holders  of  the  preferred  stock 
and  no  dividends  have  been  paid  on  the 
common  stock.  A  corporation  in  the  United 
States  (X)  owns  8,000  shares  of  C’s  voting 
stock  (8  percent)  and  70,000  shares  of  the 
preferred  stock  (70  percent);  however,  this 
investment  has  not  been  accompanied  by 
active  participation  in  or  control  over  C’s 
business  affairs.  C  is  not  an  AFN  of  X.  More¬ 
over,  although  X  has  for  many  years  re¬ 
ceived  more  than  10  percent  of  the  profits  of 
C’s  Schedule  A  and  B  branches,  in  the  form 
of  preferred  stock  dividends  from  C,  OFDI 
would  not  consider  the  branches  to  be 
AFNs.  A  foreign  business  venture  owned 
directly  by  a  foreign  corporation  or  partner¬ 
ship  is  not  treated  as  an  AFN  of  a  U.S. 
person  unless  the  parent  is  also  an  AFN  of 
the  U.S.  person. 

Example  5.  (Exception  to  the  10  percent 
interest  test.)  A  U.S.  corporation  (X)  owns 
9  percent  of  the  outstanding  voting  stock  of 
a  French  corporation  (C).  X  also  owns  a 
current  option  to  acquire  additional  voting 
stock  of  C  that,  if  exercised,  would  give  X 


ownership  of  35  percent  of  C’s  outstanding 
voting  stock.  Moreover,  a  majority  of  C’s 
directors  are  designees  of  X  and,  for  a  num¬ 
ber  of  years,  X  has  actively  participated  in 
and  exercised  a  controlling  influence  over  the 
affairs  of  C.  Under  §  304(b)  (4) ,  OFDI  could 
deem  C  to  be  an  AFN  notwithstanding  X’s 
present  9  percent  interest.  As  a  matter  of 
policy,  however,  such  discretion  would  not 
normally  be  exercised  unless  X  transfers 
more  than  $200,000  in  funds  or  other  prop¬ 
erty  to  C  during  any  year  commencing  with 
the  year  1968. 

Example  6.  (Second-tier  AFNs.)  A  U.S.  cor¬ 
poration  (X)  owns  10  percent  of  the  out¬ 
standing  voting  stock  of  a  French  corporation 
(C).  C  owns  a  factory  in  Argentina,  a  sales 
office  in  Brazil,  a  sales  office  in  Japan,  a  sales 
office  in  the  United  Kingdom  and  numerous 
factories  and  sales  offices  in  continental  Eu¬ 
rope.  The  Japanese  sales  office  has  gross  as¬ 
sets  of  less  than  $50,000  and,  therefore,  can¬ 
not  be  an  AFN  because  of  the  exemption  in 
§  304(d)(1).  Accordingly,  C  is  an  incorpo¬ 
rated  AFN  located  in  Schedule  C,  embracing 
also  the  factories  and  sales  offices  in  conti¬ 
nental  Europe  and  in  Japan.  Assuming  the 
inapplicability  of  the  exemptions  set  forth 
in  §  304(d),  the  factory  in  Argentina,  the 
sales  office  in  Brazil,  and  the  sales  office  in 
the  United  Kingdom  are  separate  unincor- 
ported  AFNs  of  X  (§  304  (a)  (1)  (iii)  and  (b) 

<l)). 

Example  7.  (Bank  or  brokerage  account.) 

An  individual  within  the  United  States  main¬ 
tains  a  number  of  bank  accounts  with  foreign 
banks  and  also  maintains  an  account  with  a 
German  stock  brokerage  firm.  Neither  the 
bank  accounts  nor  the  brokerage  account  are 
AFNs. 

Example  8.  (Investment  real  estate.)  An 
individual  within  the  United  States  pur¬ 
chased  a  parcel  of  1,000  acres  of  undeveloped 
real  estate  in  Brazil  for  $75,000  in  1967.  The 
land  is  being  held  for  investment.  The  real 
estate  is  an  unincorporated  AFN  (see  §  304 
(a)(1)  (ii)  and  (b)(1). 

Example  9.  ( Commission  salesmen.)  A  U.S. 
corporation  (X)  enters  into  a  contract  with 
an  individual  citizen  of  Argentina  (A) 
pursuant  to  which  A  will  be  X’s  exclusive 
representative  in  Latin  America  to  solicit 
orders  for  X’s  products.  A  is  not  to  handle 
the  products  of  any  other  company  but  is  to 
work  full  time  in  soliciting  orders  for  X.  A 
has  no  authority  to  accept  orders,  but  must 
forward  them  to  X  for  approval.  A  is  to  be 
compensated  on  a  commission  basis  based  on 
the  gross  sales  of  X’s  products  attributable 
to  A’s  efforts.  All  payments  for  such  sales 
must  be  remitted  directly  to  X  by  the  pur¬ 
chaser.  X  is  to  pay  the  rental  for  A’s  office 
in  Buenos  Aires,  but  all  of  A’s  other  expenses 
(including  the  salaries  of  clerical  and  other 
required  personnel)  are  to  be  paid  by  A  out 
of  his  commissions.  The  Buenos  Aires  tele¬ 
phone  directly  is  to  carry  a  listing  in  X's 
name  showing  the  telephone  number  of  A’s 
office.  X  also  rents  space  in  a  warehouse  in 
Buenos  Aires,  from  which  orders  from  Latin 
American  customers  are  filled.  Under  the 
foregoing  facts  A’s  operation  is  not  an  AFN. 

Example  10.  (Sales  agents.)  A  U.S.  corpo¬ 
ration  (X)  employs  five  salesmen  who  travel 
throughout  Europe  to  solicit  orders  for  X’s 
products.  The  salesmen  operate  out  of  a 
rented  office  in  France  and  are-  all  permanent 
residents  of  France.  All  orders  must  be  ac¬ 
cepted  by  X  in  the  United  States,  but  pay¬ 
ment  is  made  to  the  office  in  France.  The 
rental  and  all  other  expenses  of  the  sales  of¬ 
fice,  Including  the  salaries  of  the  salesmen 
and  other  office  personnel,  are  paid  by  X.  As¬ 
suming  the  Inapplicability  of  §  304(d),  the 
sales  office  operation  is  an  unincorporated 
AFN  of  X  because  it  is  a  business  venture 
conducted  on  behalf  of  X  by  employees  of  X 
(see  §304  (a)(1)(H)  and  (b)(1)). 

Example  11.  (Sales  agents;  leased  ware¬ 
house  facilities.)  A  U.S.  corporation  (X)  sells 
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its  products  in  continental  Europe  through 
independent  sales  agents  in  Europe,  who  also 
sell  products  of  many  other  U.S.  corpora¬ 
tions.  The  agents  are  compensated  strictly 
on  a  commission  based  on  their  gross  sales 
of  X's  products.  X  also  employs  salaried  sales¬ 
men  in  the  United  States  who  periodically 
travel  to  Europe  to  make  sales  to  X’s  largest 
European  customers.  X  does  not  maintain 
any  permanent  manufacturing  or  sales  fa¬ 
cility  in  Europe.  Under  the  foregoing  facts 
X  does  not  have  AFNs  in  Schedule  C.  In 
addition,  if  in  order  to  expedite  deliveries  to 
its  European  customers,  X  rents  space  in  a 
warehouse  in  the  Netherlands  where  a  sub¬ 
stantial  inventory  is  maintained  and  orders 
from  X’s  European  customers  are  filled  from 
this  inventory,  periodically  being  replen¬ 
ished  by  X,  such  operation  would  not  con¬ 
stitute  an  AFN.  Note  that  the  result  would 
be  different  if  X  owned  the  warehouse  (as¬ 
suming  the  inapplicability  of  5  304(d));  in 
that  case,  the  warehouse  itself  would  be  an 
AFN. 

Example  12.  (U.S. -based  consulting  serv¬ 
ices.)  A  U.S.  corporation  (X)  is  engaged,  in 
rendering  management  consulting  services. 
Many  of  its  clients  are  unaffiliated  foreign 
corporations.  During  the  course  of  a  year,  X’s 
salaried  personnel,  all  of  whom  are  perma¬ 
nent  residents  of  the  United  States,  travel  to 
X’s  foreign  customers  to  render  consulting 
services.  They  typically  work  at  the  head  of¬ 
fices  of  the  foreign  companies  for  1  to  2 
months  at  a  time.  X  does  not  have  any  AFNs 
by  virtue  of  the  foregoing  facts. 

Example  13.  (Construction  projects.)  A  US. 
corporation  (X)  is  engaged  in  the  construc¬ 
tion  business.  During  the  course  of  a  year, 
X  bids  on  numerous  European  construction 
projects  and  receives  contracts  on  a  small 
fraction  thereof.  X  has  a  permanent  office  in 
France  where  a  variety  of  personnel  are  em¬ 
ployed,  principally  to  gather  information 
concerning  contemplated  construction  proj¬ 
ects  and  to  supervise  and  coordinate  all  proj¬ 
ects  on  which  X  is  then  working.  In  January 
1968,  X  received  two  contracts  for  construc¬ 
tion  of  factories  in  Germany  and  Belgium. 
Soon  thereafter,  X  transferred  men  and 
equipment  to  the  project  sites.  Assuming  the 
inapplicability  of  5  304(d),  each  project  site 
is  an  unincorporated  AFN  of  X.  as  is  X’s  office 
in  France  (see  5  304  (a)  (1)  (ill)  and  (b)  (1) ). 
(Note  that  the  office  in  France  is  an  AFN 
without  regard  to  the  opening  of  the  German 
and  Belgian  project  sites.) 

Example  14.  (Oil  concessions  and  licenses 
for  exploration.)  A  U.S.  corporation  (X)  ob¬ 
tains  a  concession  from  a  Schedule  B  country 
to  drill  for  oil  within  that  country.  X  then 
enters  into  a  Joint  venture  agreement  with 
two  U.S.  and  two  foreign  companies  for  the 
purpose  of  exploiting  the  concession.  Under 
the  terms  of  the  agreement,  X  is  entitled  to 
receive  25  percent  of  any  ensuing  production. 
The  oil  exploration  venture  is  ar  unincorpo¬ 
rated  AFN  of  X  located  in  Schedule  B  (see 
1304  (a)(1)(h)  and  (b)  (1) ).  Note  that  the 
Joint  venture  will  also  be  an  unicorporated 
AFN  of  the  other  U.S.  corporations,  and  that 
X  and  the  other  U.S.  corporations  are  mem¬ 
bers  of  an  “associated  group”.  (See  5  905.) 

Example  15.  (Retail  franchises.)  A  UJS. 
corporation  (X)  operates,  under  a  single 
trade  name,  a  chain  of  quick-service  rest¬ 
aurants  throughout  the  United  States.  X 
franchises  an  unaffilated  French  corporation 
(C)  to  open  a  restaurant  in  France  using 
X's  trade  name.  C  agrees  to  purchase  some 
of  its  goods  from  X,  maintain  certain  quality 
standards,  and  pay  X  a  yearly  royalty  based 
on  profits.  X  does  not  have  an  AFN  in  France 
by  virtue  of  this  franchise  arrangement. 

Example  18.  (Break-even  or  loss  ventures.) 
Four  UB.  news-publishing  corporations  (▼, 
W,  X,  and  Y)  establish  a  membership  corpo¬ 


ration  under  New  York  law  (Z).  V,  W,  X, 
and  Y  each  contributes  25  percent  of  the 
capital  required  by  Z  and  each  has  25  per¬ 
cent  of  the  voting  power  in  Z.  Z  is  to  gather 
news  for  the  respective  publications  of  V.  W, 

X,  and  Y.  In  this  connection,  Z  will  estab¬ 
lish  and  stafT  various  permanent  news¬ 
gathering  offices  throughout  the  world.  Z  is 
designed  to  operate  on  a  break-even  basis. 
The  offices  established  by  Z  are  unincorpo¬ 
rated  AFNs  of  V,  W,  X,  Y,  and  Z  even  though 
not  themselves  operated  for  profit,  since  they 
are  directly  related  to  business  activities  that 
are  for  profit. 

B305 — Direct  Investor 

Section  305  defines  the  term  “direct 
investor”  (“DI”)  generally  to  mean  any 
person  within  the  United  States  (defined 
in  8  322)  owning  or  acquiring  (directly 
or  indirectly)  a  10  percent  or  greater  in¬ 
terest  in  a  corporation  or  partnership 
organized  under  the  laws  of  a  foreign 
country  or  in  a  business  venture  con¬ 
ducted  within  a  foreign  country  (an 
“affiliated  foreign  national,”  defined  in 
§  304) . 

A  DI  may  be  a  multiple  entity  or  sev¬ 
eral  Individuals  treated  as  a  single  per¬ 
son  under  §  323  (international  finance 
subsidiaries  of  a  direct  investor) .  §  903 
(affiliated  groups),  or  §  904  (family 
groups) .  The  term  also  includes  a  person 
owning  less  than  a  10  percent  interest  in 
a  particular  foreign  corporation,  part¬ 
nership  or  business  venture,  if  (a)  such 
person  is  a  member  of  an  associated 
group,  as  defined  in  §  905,  that  acts  in 
concert  pursuant  to  an  agreement  or 
understanding  to  own  or  to  acquire  a  10 
percent  interest  in  the  foreign  enterprise, 
or  (b)  such  person  owns  a  direct  inter¬ 
est  in  another  DI  and  an  election,  con¬ 
sented  to  by  such  person,  is  made  with 
respect  to  such  other  DI  under  §  906 
(b)(1). 

A  person  within  the  United  States  first 
acquiring  the  requisite  interest  in  a  for¬ 
eign  corporation,  partnership,  or  busi¬ 
ness  venture  will  be  treated  as  having 
been  a  DI  in  the  foreign  enterprise 
immediately  preceding  the  acquisition. 
Accordingly,  initial  acquisition  of  the 
requisite  interest  will  involve  a  §  312(a) 

(1)  transfer  of  capital  (see  also  §  313(d) 

(2)  ).  Thus,  for  example,  if  a  U.S.  corpo¬ 
ration  (X),  owning  no  interest  in  a 
French  corporation  (C) ,  acquires  10  per¬ 
cent  or  more  of  the  outstanding  voting 
stock  of  C  from  an  unaffiliated  foreign 
national  for  $1  million  in  cash,  X  will 
be  treated  as  a  DI  in  C  immediately  prior 
to  the  closing  of  such  acquisition  and 
will,  therefore,  be  treated  as  having 
made  a  $1  million  transfer  of  capital 
to  C. 

Although  acquisition  or  ownership  of 
a  10  percent  voting  interest  in  a  foreign 
corporation,  or  a  10  percent  profits  inter¬ 
est  in  a  foreign  partnership  or  business 
venture,  is  ordinarily  required  to  consti¬ 
tute  the  foreign  enterprise  an  AFN  of  a 
person  within  the  United  States,  the 
regulations  provide  that  a  foreign  en¬ 
terprise  in  which  a  lesser  interest  is  held 
may  nevertheless  be  deemed  an  AFN 
(8  304(b)  (4) ).  For  example,  such  dis¬ 
cretionary  authority  might  be  exercised 
if  a  UJ5.  person  were  to  acquire  a  contin¬ 


gent  10  percent  interest  in  the  voting 
securities  of  a  foreign  corporation,  or  a 
10  percent  present  Interest  in  the  capital 
or  earnings  of  a  foreign  corporation 
without  voting  rights.  As  a  general  rule, 
however,  such  determination  would  not 
be  made  by  OFDI  unless  the  UJS.  person 
actually  participates  in  and  exercises  a 
controlling  influence  over  the  affairs  of 
the  foreign  enterprise  and  transfers 
funds  or  other  property  to  the  foreign 
enterprise  exceeding  $200,000  during  any 
year  commencing  with  1968. 

B306 — Direct  Investment 
§  B306— 1  Introduction. 

Section  306(a)  defines  the  term  “di¬ 
rect  investment”  for  purposes  of  the  reg¬ 
ulations.  Direct  investment,  which  may 
be  positive  or  negative,  means  the  sum 
of  a  DI’s  net  transfer  of  capital  to  in¬ 
corporated  and  unincorporated  AFNs 
(defined  in  §  313(c) )  and  the  DI’s  share 
of  reinvested  earnings  of  incorporated 
AFNs  (defined  in  8  306(b))  during  any 
period,  usually  a  calendar  year  (see 
5  321) .  A  DI  governed  by  the  §  503  mini¬ 
mum  allowable  will  calculate  direct  in¬ 
vestment  on  a  worldwide  basis.  A  DI 
governed  by  the  §  504(a)  historical  al¬ 
lowable  or  the  §  504(b)  earnings  allow¬ 
able  will  calculate  direct  investment  on 
a  schedular  basis. 

A  DI  governed  by  the  §  507  alternative 
minimum  and  Shedule  A  supplemental 
allowable  will  calculate  direct  investment 
on  a  combined  basis  for  Schedules  B 
and  C  and  separately  for  Schedule  A. 

Under  8  313(d)(1),  proceeds  of  long¬ 
term  foreign  borrowing  (defined  in  §  324 
(c) )  actually  expended  by  a  DI  in  mak¬ 
ing  transfers  of  capital  to  AFNs  are  de¬ 
ducted  in  calculating  the  net  transfer  of 
capital  component  of  direct  investment. 
Section  306(e)(1)  permits  deduction  of 
“available  proceeds”  of  such  borrowing 
(defined  in  §  324(d))  that  are  “allo¬ 
cated”  on  the  DI’s  books  and  records  as 
an  offset  to  positive  direct  investment. 

§  11306— 2  Summary. 

In  addition  to  defining  the  term  “di¬ 
rect  investment,”  §  306  deals  with  calcu¬ 
lation  of  “reinvested  earnings”  and  sets 
forth  a  number  of  rules  to  be  followed 
in  calculating  the  DI’s  share  of  such 
earnings  as  a  component  of  direct 
investment. 

The  major  topics  covered  in  §306  are: 
Basic  definition  of  direct  investment 
(8  306(a) ) ;  definition  of  reinvested  earn¬ 
ings  (8  306(b));  calculation  of  AFN 
earnings  or  losses  (8  306(c));  branch 
AFN  earnings  deemed  remitted  (§  306(d) 
(1) ) ;  definitions  and  rules  for  dividends 
(8  306(d)  (2) ) ,  and  allocation  of  proceeds 
of  long-term  foreign  borrowing  (§  306 
(e>). 

§  11306— 3  Relation  of  §  306  to  other 

sections. 

Direct  investment  as  defined  in  §  306 
consists  of  a  number  of  components.  The 
way  in  which  these  various  components 
enter  into  the  calculation  of  direct  in¬ 
vestment  is  illustrated  by  the  following 
diagram: 
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MKT  TRANSFER  OV  CAPITAL  (f  S13) 
Component* 

-4-Transfers  of  capital:  DI  to  AFNa 
(5312(a)). 

—Transfers  of  capital:  AFNs  to  DI 

(5  312(b)).  ^  ,  , 

—Expended  proceeds  of  long-term 
foreign  borrowing  (1313(d)(1)). 
±Transfers  of  capital:  AFNs  to  AFNs 
(5  505). 

±Net  transfer  of  capital:  DI  to  un¬ 
incorporated  AFN,  t.e.,  net  increase 
or  decrease  in  assets  (5  313(b)). 


Computation  op  Dirbct  Investment 

R UNVESTED  KARN1NOS  ({  306(b)) 


Phi* 


Component* 

DI's  share  oh 

-4-Total  earnings  (5306(c)). 

-Dividends  to  DI  (5  306(b)(2)(x)). 

— Dividends  paid  by  AFNs  to 
AFNs  in  other  areas  (|  306(b) 
(2)(y)). 

-4-Dividends  received  by  AFNs 
from  AFNs  in  other  areas  (5306 
(b)(l)(i)). 

+ Profits  remitted  from  unincor¬ 
porated  AFNs  in  other  areas  (5  306 

1  (b)(1)(H)). 


(Allocated  Proceeds 

op  Long-Term 
Foreign  Borrowing 
(55  306(e).  203(d)(2) 

.  and  (3).) 


§  B306— 4  Application  of  §  306. 

The  §  306(a)  definition  of  direct  in¬ 
vestment  applies  to  calculations  in  all 
scheduled  areas  during  1965-66  as  well 
as  for  subsequent  years. 

The  rules  for  calculating  direct  invest¬ 
ment  are  modified  in  $  504(e) .  A  DI  gov¬ 
erned  by  one  of  the  §  504  allowables  is 
required  to  disregard  total  losses  of 
Schedule  C  incorporated  AFNs  in  cal¬ 
culating  direct  investment  in  that  sched¬ 
uled  area.  Note  that  in  1969,  if  the  AFNs 
of  a  DI  governed  by  the  §  503  minimum 
allowable  had  an  aggregate  annual  loss, 
the  DI  was  required  to  disregard  such 
aggregate  annual  loss  in  calculating  di¬ 
rect  investment.  See  former  1  503(b), 
which  has  been  revoked  for  1970  and 
succeeding  years. 

§  B306— 5  Basic  definition  and  calcula¬ 
tion  of  direct  investment. 

Section  306(a)  defines  direct  invest¬ 
ment  during  any  period  as  the  sum  of 
(a)  net  transfer  of  capital  (defined  in 
§  313(c))  and  (b)  the  DI’s  share  in  the 
reinvested  earnings  of  all  incorporated 
AFNs  (defined  in  §  306(b)).  If  the  sum 
of  DI’s  net  transfer  of  capital  and  DI’s 
share  of  reinvested  earnings  is  greater 
than  zero,  DI  has  made  “positive  direct 
investment”;  if  the  sum  is  less  than  zero, 
DI  has  made  “negative  direct  invest¬ 
ment.” 

Direct  investment  is  an  aggregate  con¬ 
cept.  It  does  not  refer  to  individual  trans¬ 
actions,  but  to  the  net  effect  of  all 
transactions  during  a  reporting  period. 

Direct  investment  is  also  a  schedular 
concept.  It  does  not  apply  to  individual 
AFNs  or  countries,  but  to  all  AFNs  of  a 
DI  located  in  each  scheduled  area.  Since 
§  503  provides  a  worldwide  allowable, 
however,  a  DI  governed  by  this  section 
will  report  direct  investment  on  a  con¬ 
solidated,  worldwide  basis,  and  a  DI  gov¬ 
erned  by  §  507  will  report  direct 
investment  in  Schedules  B  and  C  on  a 
consolidated  basis. 

Direct  investment  in  Canada  is  ex¬ 
cluded  from  the  computation  of  direct 
investment  under  §  306(a).  (See  §§  1103- 
1104.) 

The  following  examples  illustrate  cal¬ 
culation  of  direct  investment  under 
§  306(a) : 

Example  1.  DI  has  several  wholly  owned 
Incorporated  AFNs  In  Schedule  A.  (The  num¬ 
ber  of  Individual  AFNs  Is  not  Important.) 
DI  has  no  other  AFNs.  During  1969  the  AFNs 
together  earn  $800,000  and  pay  dividends  of 
$200,000  to  DI.  DI’s  share  In  reinvested 
earnings,  therefore,  Is  $600,000.  DI  also  makes 
a  {  313(a)  net  transfer  of  capital  to  the  AFNs 
of  $600,000.  DI  has  made  positive  direct  In¬ 


vestment  In  Schedule  A  for  1969  of  $1,100,- 
000. 

In  1970  the  same  AFNs  earn  $600,000  and 
pay  no  dividends.  During  that  year,  however, 
the  AFNs  Jointly  loaned  DI  $700,000,  result¬ 
ing  In  a  negative  net  transfer  of  capital  in 
that  amount,  by  operation  of  55312(b)(1) 
and  313(a).  Accordingly,  DI  has  made  nega¬ 
tive  direct  investment  of  $100,000. 

Example  2.  DI’s  only  AFNs  are  two  wholly 
owned  incorporated  AFNs  in  Schedule  B:  X 
and  Y.  During  1969  X  earns  $400,000,  and  Y 
has  losses  of  $200,000.  No  dividends  are  paid, 
and  DI  makes  no  net  transfer  of  capital. 

DI’s  share  of  reinvested  earnings  Is 
$200,000.  Positive  direct  Investment  for  1969 
is  also  $200,000,  since  the  net  transfer  of 
capital  was  zero. 

During  1970,  X  has  earnings  of  $100,000, 
and  Y  has  losses  of  $300,000.  X  pays  DI  a 
dividend  of  $50,000.  Reinvested  earnings  are 
negative  In  the  amount  of  $250,000  (total 
losses  and  dividends).  DI’s  net  transfer  of 
capital  to  Schedule  B  under  5  313(a)  is 
$600,000.  Positive  direct  investment  for  1970 
is,  therefore,  $350,000  ($600,000  positive  net 
transfer  of  capital  less  the  $250,000  negative 
reinvested  earnings). 

If  X  and  Y  had  been  located  In  Schedule 
C  and  DI  had  elected  a  §  504  allowable,  {  504 
(e)  would  have  required  the  total  losses  of 
$200,000  to  be  omitted  from  calculation  of 
direct  investment.  Direct  investment  would 
then  have  been  $550,000. 

Example  3.  DI  has  a  group  of  wholly  owned 
incorporated  AFNs  in  Schedule  C  that  have 
subsidiaries  (also  AFNs  of  the  DI)  in  Sched¬ 
ules  A  and  B.  In  1969  the  Schedule  C  AFNs 
have  earnings  of  zero  and  pay  no  dividends. 
DI  makes  no  transfers  of  capital.  However, 
the  Schedule  C  AFNs  receive  dividends  of 
$300,000  from  their  subsidiaries  in  Schedules 
A  and  B.  As  a  result,  DI  has  made  positive 
direct  Investment  of  $300,000  In  Schedule  C 
consisting  entirely  of  reinvested  earnings. 
(Reinvested  earnings  In  a  given  scheduled 
area  are  increased  by  dividends  received  by 
AFNs  from  AFNs  in  other  scheduled  areas, 
and  reinvested  earnings  are  reduced  in  the 
scheduled  area  from  which  the  dividends  are 
paid  (see  5  306(b).) 

§  1)306—6  Reinvested  earnings  of  incor¬ 
porated  AFNs. 

To  compute  a  DI’s  share  in  the  rein¬ 
vested  earnings  of  all  incorporated  AFNs 
in  a  scheduled  area  during  any  year,  it 
is  first  necessary  to  determine  the  DI’s 
share  of  the  total  earnings  (or  total 
losses)  of  such  AFNs  during  the  year,  as 
defined  in  §  306(c).  Total  earnings  or 
losses  consist  of  the  aggregate  earnings 
or  losses  of  each  of  the  incorporated 
AFNs  in  a  particular  scheduled  area. 
Reinvested  earnings  are  then  found  by 
adjusting  total  earnings  to  take  into 
account  dividends  to  the  DI  and  inter- 
schedular  dividends  and  profit  remit¬ 
tances. 

(i)  Total  earnings.  Earnings  or  losses 
of  each  incorporated  AFN  should  be 


computed  in  accordance  with  accounting 
principles  (including  principles  of  con¬ 
solidation)  generally  accepted  in  the 
United  States  and  consistently  applied  by 
the  DI  in  financial  reports  for  presenta¬ 
tion  to  stockholders.  Any  material 
change  in  accounting  procedures  fol¬ 
lowed  by  a  DI  should  be  disclosed  on  the 
reporting  form  filed  with  OFDI  for  the 
period  in  which  the  change  was  made, 
together  with  an  indication  of  the  effects 
of  such  change. 

In  calculating  total  earnings  of  in¬ 
corporated  AFNs,  the  following  con¬ 
siderations  merit  particular  attention: 

Dividends:  Dividends  received  by  an  incor¬ 
porated  AFN  from  another  incorporated  AFN, 
whether  in  the  same  or  another  scheduled 
area,  should  not  be  included  in  calculating 
earnings  of  the  recipient  AFN.  (See  5  306(c).) 

Profit  interest  in  unincorporated  AFN  of 
the  DI:  If  an  incorporated  AFN  has  an  inter¬ 
est  in  a  partnership  or  business  venture  in 
another  scheduled  area  that  is  a  separate  un¬ 
incorporated  AFN  under  §  304,  the  incorpo¬ 
rated  AFN's  share  in  any  profits  of  the  unin¬ 
corporated  AFN  should  not  be  Included  in 
calculating  earnings  of  the  Incorporated 
AFN,  whether  or  not  any  such  profits  are 
actually  remitted.  (See  5  306  (c)  and  (d) 
(1>.) 

Interests  in  United  States:  If  an  incorpo¬ 
rated  AFN  has  an  Interest  in  a  U.S.  corpora¬ 
tion,  partnership  or  business  venture  that 
would  be  a  separate  AFN  of  the  DI  if  such 
U.S.  enterprise  were  a  foreign  national, 
neither  dividends  received  from  such  corpo¬ 
ration  nor  the  share  in  profits  of  such  part¬ 
nership  or  business  venture  (whether  or  not 
any  such  profits  are  actually  remitted) 
should  be  included  in  calculating  earnings  of 
the  incorporated  AFN. 

Foreign  taxes:  Earnings  of  incorporated 
AFNs  should  be  computed  net  of  foreign 
taxes  on  Income  or  net  worth.  Foreign  with¬ 
holding  taxes  on  dividends  paid  or  branch 
profits  distributed  should  not,  however,  be 
deducted  except  for  withholding  taxes  on 
dividends  received  by  an  incorporated  AFN 
from  AFNs  in  the  same  scheduled  area.  (See 
5  306(c).) 

Charge  for  intangibles:  No  deduction  for 
amortization  or  any  like  charge  against  earn¬ 
ings  should  be  made  with  respect  to  an  in¬ 
tangible  owned  by  an  AFN,  if  transfer  of  the 
intangible  by  the  DI  to  the  AFN  was  made  on 
or  after  January  1,  1968,  and  was  not  con¬ 
sidered  a  transfer  of  capital  by  virtue  of 
5  312(c)  (11). 

Blocked  earnings:  Earnings  that  are 
“blocked”  because  of  exchange  controls  or 
other  like  restrictions  imposed  by  the  gov¬ 
ernment  of  a  foreign  country  should  never¬ 
theless  be  Included  in  earnings.  Under  cer¬ 
tain  conditions,  OFDI  may  grant  appropriate 
relief  (pursuant  to  5  801)  in  these  circum¬ 
stances.  (See  Appendix  hereto.) 

Reserve  requirements:  No  deductions  from 
earnings  should  be  made  because  of  reserves 
for  reinvestment,  asset  revaluation  or  legal 
reserve  requirements,  whether  or  not  locally 
required,  if  they  would  not  be  proper  charges 
to  Income  under  generally  accepted  U.S.  ac¬ 
counting  principles  consistently  applied. 

Valuation:  The  assets,  liabilities,  and  earn¬ 
ings  of  an  AFN  expressed  in’ foreign  currency 
should  be  converted  into  UB.  dollar  equiva¬ 
lents  In  accordance  with  generally  accepted 
U.S.  accounting  principles  consistently  ap¬ 
plied.  Such  accounting  treatment  should  also 
be  followed  with  respect  to  gain  or  loss  re¬ 
sulting  from  currency  devaluation  or  revalu¬ 
ation. 

Extraordinary  gains  and  losses:  Extraordi¬ 
nary  gains  and  losses  of  an  incorporated  AFN 
(including  gains  or  losses  resulting  from  sales 
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by  the  AFN  of  interests  in  other  AFNs), 
casualty  insurance  proceeds  to  the  extent 
that  they  exceed  the  value  of  the  assets  lost 
or  damaged  and  proceeds  of  business  inter¬ 
ruption  Insurance  should  generally  be  in¬ 
cluded  in  earnings.  However,  gains  or  losses 
realized  by  a  DI  resulting  from  sale  of  an 
interest  in  an  AFN  are  not  included  in  rein¬ 
vested  earnings  under  §  306(b)  in  any  sched¬ 
uled  area;  rather,  they  constitute  a  transfer 
of  capital  to  the  DI  under  §  312(b)  (5). 

The  following  example  illustrates  cal¬ 
culation  of  total  earnings  of  incorporated 
AFNs  in  a  given  scheduled  area,  pursuant 
to  §  306(c) : 

Example  4.  DI  has  three  wholly  owned  sub¬ 
sidiaries  in  Schedule  C.  One  subsidiary  (D) 
has  a  branch  (W)  in  Schedule  A  and  a 
branch  (X)  in  Schedule  C;  W  is  a  separate 
AFN  of  the  DI,  but  X  is  not.  (See  I  304(a)  (1) 
(iii).)  Another  subsidiary  (E)  has  a  wholly 
owned  subsidiary  (Y)  in  Schedule  B  and  an¬ 
other  wholly  owned  subsidiary  (Z)  in  Sched¬ 
ule  C.  The  third  subsidiary  (F)  has  no 
branches  or  subsidiaries. 

The  following  occurs  during  1969:  D  earns 
$1,700,000,  $200,000  of  which  is  attributable 
to  earnings  of  W  and  $500,000  to  earnings  of 
X.  Y  earns  $500,000  and  pays  a  dividend  of 
$300,000  to  E.  Z  earns  $200,000,  a  portion  of 
which  is  attributable  to  sale  of  merchandise 
to  D,  and  pays  a  dividend  of  $100,000  to  E. 
E  earns  $2,400,000,  including  the  dividends 
from  Y  and  Z.  F  incurs  a  loss  of  $400,000. 

Under  i  306(c),  total  earnings  of  DI’s  in¬ 
corporated  Schedule  C  AFNs  (D,  E,  and  F) 
are  $3,300,000,  computed  as  follows  (000 
omitted) : 


Earnings  of  D  under  5  306(c)  (W's 
earnings  of  $200  are  excluded, 
since  W  is  in  another  scheduled 
area.  X's  earnings  of  $500  are  not 
excluded,  because  X  is  not  a  sep- 

rate  AFN) _  $1,500 

Earnings  of  E  under  I  306(c)  (Divi¬ 
dends  of  $300  from  Y  and  $100 

From  Z  are  excluded) _  2,  000 

Earnings  of  Z  under  §  306(c)  (Por¬ 
tion  attributable  to  sales  to  D 

included)  _  200 

Loss  of  F _  (400) 


Total  earnings _  3,  300 


(ii)  DI’s  share  of  total  earnings.  A  DI’s 
share  in  the  total  earnings  (or  losses) 
of  incorporated  AFNs  in  a  given  sched¬ 
uled  area  is  the  sum  of  the  DI’s  percent¬ 
age  interest  in  total  earnings  (or  losses) 
of  each  such  AFN  in  that  scheduled 
area. 

Example  5.  DI  has  three  incorporated  AFNs 
in  Schedule  C  (companies  D,  E,  and  F).  DI 
owns  50  percent  of  the  stock  of  D,  60  per¬ 
cent  of  the  stock  of  E  and  80  percent  of  the 
stock  of  F.  D  has  a  branch  (W)  in  Schedule 
A  and  a  branch  (X)  in  Schedule  C;  W  is  a 
separate  AFN  of  DI,  but  X  is  not.  (See 
$  304(a)  (1)  (iii).)  E  has  a  wholly  owned  sub¬ 
sidiary  (Y)  in  Schedule  B  and  another 
wholly  owned  subsidiary  (Z)  in  Schedule  C. 

The  following  occurs  during  1969 :  D  earns 
$1,700,000,  $200,000  of  which  is  attributable 
to  earnings  of  W  and  $500,000  to  earnings 
of  X.  Y  earns  $500,000  and  pays  a  dividend 
of  $300,000  to  E.  Z  earns  $200,000,  a  portion 
ol  which  is  attributable  to  sale  of  mer¬ 
chandise  to  D,  and  pays  a  dividend  of 
$100,000  to  E.  E  earns  $2,400,000  including 
the  dividends  from  Y  and  Z.  F  incurs  a  loss 
of  $400,000. 

DI’s  share  in  the  total  earnings  of  incor¬ 
porated  Schedule  C  AFNs  is  $1,750,000  com¬ 
puted  as  follows,  pursuant  to  S  306(c)  (see 
table  in  Example  4  for  treatment  of  earnings 
of  the  AFNs’  branches  or  subsidiaries) : 


AFN  earnings  DI’s  share 

(000  omitted)  (000  omitted) 

Earnings  of  D  ($1,500  X  50%) .  $750 

Earnings  of  E  ($2,000  X  60% ) . -  1,  200 

Earnings  of  Z  ($200  X  60%) -  120 

Loss  of  F  ($400  X  80%) .  (320) 


DI's  share  of  total  earnings _ 1,750 

It  should  be  stressed  that  in  Examples 
4  and  5  above,  only  earnings  of  DI’s 
Schedule  C  incorporated  AFNs  were  the 
subject  of  consideration.  Y’s  earnings 
w’ould  be  included  in  the  calculation  of 
reinvested  earnings  for  DI’s  Schedule  B 
incorporated  AFNs  under  §  306(b),  and 
the  profits  of  W  would  be  included  in 
DI’s  net  transfer  of  capital  to  unincor¬ 
porated  AFNs  in  Schedule  A  under 
§  313(b). 

Total  earnings  should  always  be  care¬ 
fully  distinguished  from  reinvested  earn¬ 
ings  and  from  earnings  of  unincorpo¬ 
rated  AFNs. 

(iii)  Reinvested  earnings.  After  com¬ 
puting  total  earnings  of  incorporated 
AFNs  and  DI’s  share  thereof,  the  next 
step  in  calculating  direct  investment  is 
to  find  the  DI’s  share  of  reinvested  earn¬ 
ings.  The  method  of  determining  re¬ 
invested  earnings  of  incorporated  AFNs 
in  any  scheduled  area  during  a  year  is 
set  forth  in  §  306(b).  The  DI’s  share  of 
reinvested  earnings  in  a  scheduled  area 
will  generally  equal  the  DI’s  share  of 
total  earnings  of  such  AFNs  for  the  year, 
less  all  dividends  paid  during  the  year 
by  the  AFNs  to  the  DI  and  to  AFNs  in 
other  scheduled  areas,  plus  dividends  re¬ 
ceived  from  incorporated  AFNs  in  other 
scheduled  areas  and  profits  remitted 
from  unincorporated  AFNs  in  other 
scheduled  areas. 

Under  §  306(d)  (1),  profits  of  an  unin¬ 
corporated  AFN  during  the  year  are 
deemed  to  have  been  remitted  to  the  ex¬ 
tent  that  profits  exceed  the  net  increase 
in  the  net  assets  of  such  AFN  during  the 
year;  if  there  has  been  no  change,  or  a 
decrease,  in  such  net  assets  during  the 
year,  all  profits  for  such  year  are  deemed 
to  have  been  remitted.  Dividends  paid 
by  incorporated  AFNs  to  the  DI  or  other 
AFNs  are  reported  before  deduction  of 
foreign  dividend  withholding  taxes;  divi¬ 
dends  and  other  profit  distributions  re¬ 
ceived  by  AFNs  from  AFNs  in  other 
scheduled  areas  are  reported  after  de¬ 
duction  of  foreign  dividend  withholding 
taxes. 

For  purposes  of  the  regulations,  divi¬ 
dends  include  all  cash  dividends,  whether 
paid  out  of  current  or  accumulated 
earnings.  Stock  dividends  or  dividends 
in  kind  do  not  qualify  as  dividends  under 
the  regulations.  (See  §  306(d)  (2).)  Dis¬ 
tributions  in  complete  or  partial  liquida¬ 
tion  will  qualify  as  dividends,  but  Only 
to  the  extent  the  corporation  being  liqui¬ 
dated  has  current  or  accumulated  earn¬ 
ings  properly  allocable  to  the  distribu¬ 
tions.  Payments  to  a  DI  of  amounts 
previously  taxed  under  the  provisions  of 
§§  551  through  558  and  951  through  981 
of  the  Internal  Revenue  Code  (1954)  will 
qualify  as  dividends. 

Dividends  paid  by  one  AFN  to  another 
AFN  in  the  same  scheduled  area  do  not 
enter  into  any  of  the  calculations  re¬ 
quired  by  §  306.  They  are  not  included 


in  determining  earnings  of  the  recipient 
AFN,  they  are  not  deducted  in  calculating 
total  dividends  paid  by  the  recipient 
AFN,  and  they  are  not  included  as  divi¬ 
dends  in  calculating  total  dividends  paid 
by  the  paying  AFN.  However,  any  foreign 
withholding  taxes  imposed  on  the  pay¬ 
ment  of  such  dividends  should  be  de¬ 
ducted  in  calculating  total  earnings  of 
incorporated  AFNs  in  the  scheduled  area 
involved.  For  example,  DI  has  a  wholly 
owned  subsidiary  (X)  in  Schedule  C,  that 
in  turn  has  a  wholly  owned  subsidiary 
(Y)  in  Schedule  C.  X  and  Y  each  earn 
$100,000,  Y  pays  a  $50,000  dividend  to  X 
on  which  there  is  imposed  a  $15,000  for¬ 
eign  withholding  tax,  and  X  pays  a 
$50,000  dividend  to  DI  on  which  there  is 
also  imposed  a  foreign  withholding  tax  of 
$10,000.  Total  earnings  of  DI’s  Schedule 
C  incorporated  AFNs  are  $185,000  (i.e., 
$200,000  minus  the  $15,000  tax  on  divi¬ 
dend  from  Y  to  X)  and  DI’s  share  in 
reinvested  earnings  of  all  such  AFNs  is 
$135,000  (i.e.,  $185,000  minus  the  $50,000 
dividend  (excluding  the  $10,000  tax)  paid 
by  X  to  DI) . 

A  dividend  will  generally  be  considered 
as  having  been  paid  or  received  when 
it  first  becomes  payable  on  demand.  This 
will  ordinarily  coincide  with  the  dividend 
payment  date,  but  in  some  cases  it  may 
coincide  with  the  declaration  date.  Note 
that  a  dividend  declared  but  not  paid  by 
an  AFN  when  due  is  treated  as  having 
been  paid  (thus  reducing  the  DI’s  share 
in  reinvested  earnings  of  the  AFN)  and 
then  loaned  back  to  the  AFN  (resulting 
in  a  transfer  of  capital  by  the  DI  to  the 
AFN) ;  subsequent  payment  of  the 
amount  due  by  the  AFN  will  then  be 
treated  as  a  transfer  of  capital  by  the 
AFN  to  the  DI.  The  same  attribution  of 
transfers  of  capital  is  applicable  to  divi¬ 
dends  declared  by  an  AFN  that  are  not 
paid  when  due  to  AFNs  in  another  sched¬ 
uled  area. 

It  should  be  noted  that  a  DI  may  elect, 
on  its  original  Base  Period  Report  (Form 
FDI-101) ,  to  treat  dividends  received 
from  AFNs  within  60  days  after  the  end 
of  any  compliance  year  as  having  been 
paid  during  such  year;  such  election,  if 
made,  must  also  be  reflected  in  the  cal¬ 
culation  of  direct  investment  during  the 
base  period  years,  and  cannot  be  changed 
without  the  permission  of  OFDI. 

The  following  formula  may  be  helpful 
in  applying  the  §  306(b)  definition  of 
reinvested  earnings : 

RE=TE-  [(DP+dp)  -(dr  +  pr)  ] 

RE = DI’s  share  of  reinvested  earnings  of 
all  incorporated  AFNs  in  a  sched¬ 
uled  area. 

TE=DI’s  share  of  total  earnings  of  all 
incorporated  AFNs  in  the  scheduled 
area. 

DP = Dividends  declared  by  AFNs  in  the 
scheduled  area  that  are  paid  or 
payable  to  DI. 

dp = DI’s  share  of  dividends  declared  by 
AFNs  in  the  scheduled  area  that 
are  paid  or  payable  to  AFNs  in  other 
areas. 

dr = DI’s  share  of  dividends  that  are  paid 
or  payable  to  AFNs  in  the  sched¬ 
uled  area  by  AFNs  in  other  areas. 

pr  =  DI’s  share  of  profits  remitted  to  AFNs 
in  the  scheduled  area  from  unin¬ 
corporated  AFNs  in  other  areas. 
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Example  6.  DI  has  two  wholly  owned  and 
two  60-percent-owned  subsidiaries  In  Sched¬ 
ule  C.  One  wholly  owned  subsidiary  (D)  has 
a  branch  (V)  in.  Schedule  A.  The  second 
wholly  owned  subsidiary  (E)  has  a  60-per¬ 
cent-owned  subsidiary  (W)  In  Schedule  A. 
One  60-percent-owned  subsidiary  (P)  has  a 
branch  (X)  In  Schedule  A.  The  branches  V 
and  X  in  Schedule  A  are  separate  AFNs.  See 
5  304(a)  (1)  (lii).  The  other  60-percent- 
owned  subsidiary  (G)  has  a  wholly  owned 
subsidiary  (Z)  in  Schedule  A.  DI  also  has 
a  wholly  owned  subsidiary  (H)  in  Schedule 
A. 

In  1969  D  earns  $800,000  and  pays  a  divi¬ 
dend  of  $500,000  to  DI.  Of  D’s  earnings, 
$300,000  is  attributable  to  profits  of  V,  which 
had  an  increase  in  net  assets  of  $100,000.  E 
earns  $500,000  and  pays  no  dividends  to  DI. 
Of  E’s  earnings,  $200,000  is  attributable  to  a 
dividend  received  from  W,  which  itself  earns 
$600,000.  F  earns  $1  million  and  pays  a  divi¬ 
dend  of  $200,000  to  DI.  Of  P’s  earnings,  $200.- 
000  is  attributable  to  profits  of  X,  which  had 
no  change  in  its  net  assets.  G  earns  $2  mil¬ 
lion  and  pays  a  dividend  of  $500,000  to  DI. 
Of  G’s  earnings,  $400,000  is  attributable  to  a 
dividend  received  from  Z,  which  itself  earns 
$900,000.  H  earns  $1,500,000  and  pays  a  divi¬ 
dend  of  $1  million  to  DI.  Reinvested  earn¬ 
ings  of  DI’s  incorporated  AFNs  are  computed 
as  follows: 

Schedule  C  reinvested  earnings  [RE] : 

DI’s  share  in  the  total  reinvested  earnings 
of  its  incorporated  Schedule  C  AFNs  (D,  E. 
F,  and  G)  is  $1,800,000  computed  as  follows 
(000  omitted) : 


Total  earnings  [TE] : 

DI’s  share  of  earnings  of  D:  $800  less 

profits  of  V  ($300) . . . .  $500 

DI’s  share  of  earnings  of  E :  $500  less 

dividend  received  from  W  ($200) _  800 

DI’s  share  of  earnings  of  F :  $600  less 

profits  of  X  ( $200  X  60  % ) _ —  480 

DI’s  share  of  earnings  of  G:  $1,200 
less  dividend  received  from  Z 
($400  X  60%)  . . .  960 


DI’s  share  of  total  earnings _ 2,  240 

Dividends  paid  to  DI  [DP] : 

By  D . $500 

By  E - 0 

By  F . 200 

By  G . 500 


Total _ _ 1,200 


Dividends  paid  to  AFNs  in  other  areas 
[dp]  . . .  $0 


Dividends  received  and  profits  remit¬ 
ted  [dr+pr]: 

DI’s  share  of  profits  deemed  remit¬ 
ted  by  V  to  D  under  §  306(d)  (l) : 
Earnings  ($300)  less  net  Increase 


in  assets  ($100) _  200 

DI’s  share  of  dividends  received  by 

E  from  W _  200 

DI’s  share  of  profits  deemed  remit¬ 
ted  by  X  to  F  under  i  306(d)(1) 

($200X60%)  . . 120 

DI’s  share  of  dividend  received  by  G 
from  Z  ($400  X  60%) _ 240 


DI's  share  of  all  dividends  received 

and  profits  remitted _  760 


Applying  the  formula  RE  =  TE— [(DP 
+  dp)  _ (dr+pr)]: 

RE  =  $2,240  -  [  $1 ,200  -  $760  ]  =$1300 

Schedule  A  reinvested  earnings  [RE] : 

DI’s  share  in  the  total  reinvested  earnings 
of  its  Incorporated  Schedule  A  AFNs  (H,  W, 
and  Z)  is  $900,000  computed  as  follows  (000 
omitted) : 


Total  earnings  [TE] : 

DI’s  share  of  earnings  of  H _ $1, 500 

DI’s  share  of  earnings  of  W  ($600  X 

50  percent) _  800 

DI’s  share  of  earnings  of  Z  ($900  X 

60  percent) _  540 


DI’s  share  of  total  earnings - 2, 340 

Dividends  paid  to  DI  and  DI’s  share  of 
dividends  paid  to  AFNs  in  other 
areas  [DP-fdp] : 

Dividends  paid  by  H  to  DI - $1,000 

DI’s  share  of  dividend  paid  by  W  to 

E _ _ _ _ —  200 

DI’s  share  of  dividend  paid  by  Z  to 

G  ($400X60  percent) _  240 


Total . . 1,440 


Dividends  received  and  profits  remit¬ 
ted  [dr+pr] _  0 

Applying  the  formula  RE=TE—  [(DP 
+  dp)- (dr+pr)]: 

RE  =  $2,340  -  [ $1,440 -0]  =  $900 

Example  7.  Assume  the  same  facts  as  in 
Example  6  above,  except  that  H  incurs  a  loss 
of  $1  million  and  pays  no  dividend.  DI’s 
share  in  the  total  reinvested  earnings  of 
Schedule  A  AFNs  is  a  negative  $600,000,  com¬ 


puted  as  follows  (000  omitted) : 

Total  earnings  [TE] : 

DI’s  share  of  loss  of  H _  ($1,000) 

DI’s  share  of  earnings  of  W _  300 

DI’s  share  of  earnings  of  Z _  540 


DI’s  share  of  total  earnings..  (160) 
DI’s  share  of  dividends  paid  [dp]: 

W  to  E _  $200 

Z  to  G . . . .  240 


Total  _ _  440 

RE=TE—  [  (DP+dp)  -  (dr+pr)  ] 

RE=  —$160 —  [  (0  +  $440)  -0]  =  -$600 


§  B306— 7  Deduction  from  positive  di¬ 
rect  investment:  Allocated  proceeds 
of  long-term  foreign  borrowing. 

Under  §  306(e) ,  the  amount  of  positive 
direct  investment  charged  to  a  DI  may 
be  reduced  by  allocating  available  pro¬ 
ceeds  of  long-term  foreign  borrowing 
(see  §  324(d) ) .  Positive  direct  investment 
may  also  be  reduced  by  allocating  pro¬ 
ceeds  of  long-term  foreign  borrowing 
that  were  previously  expended  in  making 
a  transfer  of  capital  to  another  scheduled 
area  (see  §  203(d)  (2) ),  and  by  reallocat¬ 
ing  proceeds  previously  allocated  to  a 
transfer  of  capital  or  positive  direct  in¬ 
vestment  in  another  scheduled  area  (see 
§  203(d)(3)). 

An  allocation  of  available  proceeds  to 
reduce  positive  direct  investment  is  sub¬ 
ject  to  certain  conditions: 

The  allocation  must  be  reflected  on  the 
books  and  records  required  to  be  maintained 
by  the  DI  under  S§  203(b)  and  601. 

The  allocation  and  reduction  of  positive 
direct  Investment  must  be  reported  on  the 
DI’s  Form  FDI-102F  covering  the  year  in 
which  the  reduction  is  made. 

At  the  end  of  a  year  in  which  an  alloca¬ 
tion  is  made,  proceeds  that  were  allocated 
may  not  be  held,  directly  or  Indirectly,  in  the 
form  of  foreign  balances  (see  {  203(a)(1)), 
securities  of  foreign  nationals,  or  any  other 
foreign  property. 

In  succeeding  years,  allocated  proceeds  may 
not  be  held  in  the  form  of  foreign  property, 
except  that  such  proceeds  may  be  expended 
in  making  transfers  of  capital  to  AFNs.  Such 
an  expenditure  will  not  be  eligible  for  the 


deduction  from  net  transfer  of  capital  pro¬ 
vided  under  {313(d)(1). 

The  concept  of  allocation  is  illustrated  in 
the  following  example: 

Example  8.  In  1969  DI  makes  a  net  transfer 
of  capital  to  its  AFNs  in  Schedule  A  in  the 
amount  of  $800,000,  and  its  share  of  rein¬ 
vested  earnings  of  incorporated  AFNs  in 
Schedule  A  is  $500,000.  DI  has  made  positive 
direct  investment  under  §  306(a)  of  $1,300,- 
000.  If  DI  has  available  proceeds  in  the 
amount  of  $1,300,000  at  the  end  of  1969,  and 
the  proceeds  are  not  then  held  in  the  form 
of  foreign  property,  DI  may  allocate  such 
proceeds  to  its  positive  direct  investment  in 
Schedule  A  and  reduce  the  amount  of  such 
Investment  to  zero.  The  allocation  and  re¬ 
duction  must  be  reflected  on  DI’s  books  and 
records  and  on  Form  FDI-102F  for  the  year 
1969. 

In  addition  to  5  306(e),  three  other 
provisions  of  the  regulations  relate  to  de¬ 
ductions  for  use  of  proceeds  of  long-term 
foreign  borrowing.  Section  313Ui)(l) 
provides  for  mandatory  deduction  from 
net  transfer  of  capital  of  the  amount  of 
proceeds  (defined  in  5  324(c))  actually 
expended  in  making  transfers  of  capital. 
Section  203(d)  (2)  and  (3)  are  analogous 
to  §  306(e)  insofar  as  they  allow  deduc¬ 
tions  from  positive  direct  investment  for 
allocation  of  proceeds.  Section  203(d)  (2) 
allows  a  DI  to  allocate  previously  ex¬ 
pended  proceeds  (or  proceeds  allocated 
during  1968)  to  a  new  scheduled  area, 
thus  obtaining  a  deduction  from  positive 
direct  investment  in  the  new  area  (with 
a  corresponding  5  312(a)  transfer  of 
capital  to  the  prior  area) .  Section  203(d) 
(3)  allows  a  DI  to  reallocate  to  a  new 
scheduled  area  proceeds  previously  allo¬ 
cated  under  5  306(e)  (with  a  correspond¬ 
ing  5  312(a)  transfer  of  capital  to  the 
prior  area). 

For  a  more  detailed  analysis  of  long¬ 
term  foreign  borrowing,  see  5  B324. 

Section  306(e)  (3)  provides  for  the 
schedular  apportionment  of  deductions 
for  allocations  of  borrowings  to  positive 
direct  investment  calculated  on  a  world¬ 
wide  basis  under  §  503  or  calculated  on  a 
combined  schedular  basis  under  5  507  as 
to  Schedules  B  and  C.  Section  306(e)  (3) 
is  applicable  only  if  the  DI  elects  a 
schedular  allowable  and  in  the  same  year 
incurs  a  repayment  charge  or  makes  a 
reallocation  with  respect  to  a  borrowing 
previously  allocated  to  worldwide  or 
combined  schedular  investment  under 
5  503  or  5  507.  For  example,  if  the  DI 
takes  a  5  306(e)  deduction  from  world¬ 
wide  positive  direct  investment  under 
5  503  and  then  repays  the  borrowing  in 
a  year  in  which  5  504  or  5  507  is  elected, 
the  repayment  charge  to  each  scheduled 
area  for  purposes  of  §  312(a)  (7)  is  estab¬ 
lished  by  5  306(e)  (3).  Similar  treatment 
is  provided  for  borrowings  allocated  to 
combined  Schedules  B/C-  under  5  507 
that  are  subsequently  repaid  in  a  year 
of  electing  5  504.  Schedular  apportion¬ 
ment  of  an  aggregate  deduction  must 
also  be  made  under  5  306(e)  (3)  if  the  DI 
intends  subsequently  to  reallocate  be¬ 
tween  scheduled  areas. 

The  rule  of  §  306(e)  (3)  does  not  apply 
to  a  deduction  under  5  313(d)  (1),  which 
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is  recognized  in  the  scheduled  area 
where  the  transfer  of  capital  was  made 
with  available  proceeds. 

<i)  Recalculation  of  toorldwide  posi¬ 
tive  direct  investment  under  §  503  and 
combined  Schedules  B/C  positive  direct 
investment  under  I  507.  Section  306(e) 
(3)  deems  a  §  306(e)  deduction  to  have 
been  made  in  proportion  to  the  amount 
of  positive  direct  investment  in  each 
scheduled  area  (negative  direct  invest¬ 
ment  being  treated  as  zero  for  this  pur¬ 
pose).  DI  should,  therefore,  recalculate 
direct  investment  for  each  schedule, 
taking  into  account  all  interschedular 
transfers  (§  505),  dividends  and  profit 
remittances.  Treatment  of  aggregate  an¬ 
nual  losses  (former  §  503(b))  in  recal¬ 
culating  1969  direct  investment  by  sched¬ 
uled  area  is  discussed  below  in  para¬ 
graph  (iii)  of  this  section. 

Example  9.  DI  elected  I  503  for  1969  and 
made  positive  direct  investment  worldwide 
of  $2  million.  To  comply  with  the  regula¬ 
tions,  DI  made  a  long-term  foreign  borrow¬ 
ing  of  $1  million  and  allocated  the  proceeds 
to  positive  direct  investment,  under  i  306 
(e)(1). 

Assume  that  DI  recalculates  1969  direct  in¬ 
vestment  by  scheduled  area  as  follows  ($000 
omitted) : 


Scheduled  area 

A 

B 

c 

Direct  investment _ 

....  1,000 

(500) 

1,500 

Proportionate  amount _ 

....  40% 

0% 

60% 

DI’s  deduction  under  5  306(e)(1)  is 
deemed  by  §  306(e)  (3)  to  have  been  made 
as  follows:  Schedule  A — $400,000  ($1,000,- 
000  X  40%);  Schedule  B — 0;  and  Schedule 
C— $600,000  ($1,000,000 X, 60%). 

Complete  or  partial  repayment  of  the  bor¬ 
rowing  will  be  charged  under  5  312(a)(7) 
to  each  scheduled  area  in  the  same  propor¬ 
tions  (Schedule  A — 40%;  Schedule  B — 0%; 
and  Schedule  C — 60%).  The  DI  may  also 
reallocate  to  other  scheduled  areas  on  the 
basis  of  the  amounts  apportioned  to  each 
area  under  5  306(e)  (3) . 

Example  10.  Same  facts  as  in  Example  9. 
For  1970  DI  elects  |  507  and  makes  positive 
direct  investment  of  $1,200,000  in  Schedules 
B/C,  consisting  of  $480,000  (  40%)  in  Sched¬ 
ule  B  and  $720,000  (  60%)  in  Schedule  C. 
DI  reallocates  under  5  203(d)(3)  to  Sched¬ 
ules  B/C  $200,000  of  the  $400,000  deemed  al¬ 
located  to  Schedule  A  in  1969.  The  realloca¬ 
tion  to  combined  positive  direct  investment 
in  Schedules  B/C  under  5  203(d)(3)  is 
deemed  by  5  306(e)(3)  to  have  been  made 
as  follows:  Schedule  B  (40%) — $80,000;  and 
Schedule  C  (60%)— $120,000. 

In  1971  DI  elects  5  504  and  repays  the  bor¬ 
rowing  in  full.  For  purposes  of  5  312(a)(7), 
deductions  in  each  area  are  as  follows: 
Schedule  A — $200,000  ($400,000  deemed  al¬ 
located  in  1969  less  $200,000  reallocated  in 
1970);  Schedule  B — $80,000  ($80,000  deemed 
allocated  in  1970) ;  and  Schedule  C — $720,- 
000  ($600,000  deemed  allocated  in  1969  plus 
$120,000  deemed  allocated  in  1970).  Trans¬ 
fers  of  capital  under  5  312(a)  (7)  on  account 
of  the  repayment  will  be  charged  to  each 
area  in  the  same  amounts. 

<ii)  Relation  to  §  313(d)  (.1)  deduc¬ 
tions.  If  the  DI  also  expended  proceeds 
of  the  borrowing  in  making  a  transfer 
of  capital,  the  §  313(d)  (1)  deduction  will 
be  recognized  in  the  scheduled  area 
where  the  transfer  of  capital  was  made, 
in  addition  to  deductions  deemed  made 


in  such  area  by  §  306(e)  (3) ,  as  illustrated 
by  the  following  example: 

Example  11.  DI  elected  5  503  in  1969.  Dur¬ 
ing  1969,  DI  borrowed  $1,500,000  and  ex¬ 
pended  $500,000  in  making  transfers  of 
capital  to  Schedule  A,  taking  a  deduction 
therefor  under  5  313(d)(1).  DI  also  trans¬ 
ferred  $500,000  each  to  Schedules  A  and  B 
and  $1  million  to  Schedule  C.  To  comply  with 
the  regulations,  DI  allocated  the  $1  million 
of  remaining  available  proceeds  to  worldwide 
positive  direct  investment,  taking  a  deduc¬ 
tion  under  5  306(e)  (1).  DI’s  total  deductions 
for  purposes  of  5  312(a)  (7)  are:  Schedule  A — 
$750,000;  Schedule  B — $250,000;  and  Schedule 
C — $500,000,  computed  as  follows  ($000 
omitted) : 


- 

Scheduled 

A  B 

area 

c 

(a)  Net  transfer  of  capital . 

1,000 

500 

1,000 

(b)  Less  §  313(d)(1)  deduction.. 

500 

0 

0 

(c)  Positive  direct  investment 

under  |  306(a) . . 

500 

500 

1,000 

(') 

(e)  |  306(e)(1)  deduction  ap- 

portioned  under  5  306(e)(3) 

on  basis  of. line  (e>— . 

250 

250 

500 

(f)  Total  deductions  (Lines 

(b)  and  (e)) . 

750 

250 

500 

•  1,000  worldwide. 

Complete  or  partial  repayment  of  the  bor¬ 
rowing  in  a  subsequent  year  will  be  charged 
as  follows  if  5  504  is  elected:  Schedule  A — 

50  percent;  Schedule  B — 162/3  percent;  and 
Schedule  C — 33  y3  percent.  If  5  507  is  elected, 
the  apportionment  of  the  transfer  of  capital 
would  be:  Schedule  A — 50  percent;  Schedules 
B  and  C-^-50  percent. 

Note,  however,  that  if  the  $500,000  deduc¬ 
tion  taken  under  5  313(d)(1)  had  been  on 
account  of  a  separate  borrowing,  repayments 
of  that  borrowing  would  be  charged  in  full  to 
Schedule  A;  and  repayments  of  the  borrowing 
allocated  under  5  306(e)  would  be  charged 
only  on  the  basis  of  the  5  306(e)  deductions 
as  shown  on  line  (e)  of  the  above  table  (i.e., 
Schedule  A — 25  percent;  Schedule  B — 25  per¬ 
cent;  and  Schedule  C — 50  percent) .  An  allo¬ 
cation  under  5  203(d)  (2)  would  be  made  on 
the  basis  of  the  amount  shown  on  line  (b) 
of  the  table  and  reallocations  under  §  203 
(d)  (2)  or  (3)  on  the  basis  of  line  (e). 

(iii)  Treatment  of  aggregate  annual 
losses  in  recalculating  1969  direct  invest¬ 
ment  under  §  503  by  scheduled  area.  Sec¬ 
tion  503(b)  in  effect  for  1969  required 
DIs  to  disregard  aggregate  annual  losses 
in  calculating  worldwide  direct  invest¬ 
ment  under  the  $1  million  minimum 
allowable;  i.e.,  the  amount  of  such  losses 
was  to  be  added  back  to  aggregate  direct 
investment  for  all  scheduled  areas  calcu¬ 
lated  in  accordance  with  §  306.  See 
§  B503-3(ii).  In  recalculating  1969  posi¬ 
tive  direct  investment  for  purposes  of 
§  306(e)  (3),  the  effect  of  the  §  503(b) 
adjustment  must  be  apportioned  for  each 
scheduled  area.  If  a  DI  had  aggregate 
annual  losses  for  purposes  of  §  503(b) 
in  1969,  direct  investment  should  first  be 
calculated  for  each  scheduled  area  pur¬ 
suant  to  §  306(a),  taking  all  losses  into 
account.  Then  the  DI  should  add  to  di¬ 
rect  investment  in  each  scheduled  area 
in  which  annual  earnings  (§  504(b)  (4) ) 
were  negative  such  scheduled  area's 
share  of  aggregate  annual  losses,  to  be 
determined  by  multiplying  aggregate  an¬ 
nual  losses  by  a  fraction,  the  numerator 
of  which  is  such  area’s  negative  annual 


earnings  under  §  504(b)  (4)  and  the 
denominator  of  which  is  the  sum  of 
negative  annual  earnings  for  all  areas 
where  annual  earnings  were  negative. 
See  line  (d)  of  the  table  in  Example  13 
below. 

Example  12.  DI  elected  5  503  for  1969.  DI 
had  only  incorporated  AFNs  in  Schedules  A 
and  B.  DI  transferred  $500,000  to  Schedule 
A,  where  its  AFNs  earned  $500,000;  and  DI 
transferred  $1  million  to  Schedule  B,  where 
its  AFNs  had  losses  of  $1  million.  No  divi¬ 
dends  were  paid.  DI  had  aggregate  annual 
losses  of  $500,000  and  positive  direct  invest¬ 
ment  worldwide  under  5  503  of  $1,500,000, 
calculated  as  follows  ($000  omitted) : 


Scheduled  area 


A 

B  World- 

wide 

Reinvested  earnings . 

500 

(1,000) 

(500) 

Net  transfer  of  capital . 

Positive  direct  investment 

500 

1,000 

1,500 

under  5  306 . . . . 

Add  back  aggregate  annual 

..  1,000 

0 

1,000 

losses . . . 

500 

Positive  direct  Investment 

under  5  503 . . . 

1,500 

For  purposes  of  the  schedular  recomputa¬ 
tion,  aggregate  annual  losses  are  added  to 
direct  investment  in  the  area  where  annual 
earnings  were  negative  (Schedule  B)  in  pro¬ 
portion  to  such  area’s  share  of  all  negative 
annual  earnings  (Schedule  B — 100% ) .  There¬ 
fore,  DI's  5  306(e)(1)  deduction  will  be  ap¬ 
portioned  on  the  basis  of  $1  million  positive 
direct  investment  in  Schedule  A  and  $500,000 
positive  direct  investment  in  Schedule  B. 

Example  13.  DI  elected  5  503  in  1969.  DI 
had  only  incorporated  AFNs  in  Schedules  A 
and  B  and  unincorporated  AFNs  in  Schedule 
C.  DI  made  transfers  of  capital  of  $1  million 
to  its  AFNs  in  Schedule  A  and  $3  million  to 
its  AFNs  in  Schedule  B.  DI’s  AFNs  in  Sched¬ 
ule  A  earned  $500,000;  the  Schedule  B  AFNs 
lost  $600,000,  and  the  Schedule  C  AFNs  lost 
$400,000  but  had  an  increase  in  net  assets  of 
$100,000.  DI’s  aggregate  annual  losses  under 
5  503(b) ,  therefore,  were  $500,000.  There  were 
no  dividends  or  profit  remittances.  DI’s 
worldwide  positive  direct  investment  was 
$4,500,000. 

The  following  table  illustrates  the  recalcu¬ 
lation  by  scheduled  area  of  1969  direct  in¬ 
vestment  ($000  omitted) 


Scheduled  area 


A 

B 

C 

(a)  Reinvested  earnings . 

500 

(600).. 

(b)  Net  transfer  of  capital. . 

1,000 

3,000 

100 

(c)  Direct  investment  under 

I  306(a) . 

1,500 

2,400 

100 

(d)  Adjustment  for  aggregate 
annual  losses  for  purposes  of 
|  306(e) (3) . 

0 

•300 

2200 

(e)  Direct  investment  for  pur¬ 
poses  of  |  306(e)(3) . . 

1,500 

2,700 

300 

• 500X600^-1,000=300. 

2  500X400 -rl, 000=  200. 

A  deduction  made  under  5  306(e),  then,  is 
deemed  apportioned  to  the  scheduled  areas 
as  follows:  one-third  to  Schedule  A;  three- 
fl.fths  to  Schedule  B;  and  one-fifteenth  to 
Schedule  C. 

(iv)  Apportionment  by  other  methods. 
If  a  DI  is  unable  to  recompute  direct 
investment  by  scheduled  area,  the  Office 
may,  upon  application,  permit  deductions 
to  be  apportioned  on  some  other 
reasonable  basis. 
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§  B306— 8  Calculation  of  direct  invest¬ 
ment  during  year  of  acquisition  or 
disposition  of  interest  in  an  AFN. 

By  operation  of  §  312(c)(1),  acquisi¬ 
tion  by  a  DI  of  a  debt  or  equity  interest 
in  an  AFN  from  another  DI  does  not 
give  rise  to  a  transfer  of  capital.  How¬ 
ever,  if  the  acquisition  is  of  an  equity 
interest,  the  divesting  DI’s  direct  invest¬ 
ment  in  the  AFN  during  the  year  of 
acquisition  and  in  1965-66  will  be  im¬ 
puted  to  the  acquiring  DI  in  proportion 
to  the  interest  acquired,  as  will  the  di¬ 
vesting  DI’s  share  in  earnings  or  losses 
of  the  AFN  prior  to  acquisition. 

If  a  DI  disposes  of  an  AFN  (other  than 
by  a  transaction  covered  by  §  312(c)  (1) ) , 
the  sale  does  not  affect  any  transfers  of 
capital  between  the  DI  and  the  AFN 
preceding  the  date  of  disposition.  Thus, 
for  example,  if  DI  makes  a  $1  million 
transfer  of  capital  to  an  AFN  in  January 
and  sells  the  AFN  in  October  to  a  foreign 
national  for  $900,000,  DI  would  be 
charged  with  a  $100,000  net  transfer  of 
capital  during  the  year  with  respect  to 
such  AFN. 

If  a  DI  sells  an  interest  in  an  incor¬ 
porated  AFN  to  a  foreign  national,  rein¬ 
vested  earnings  attributable  to  the 
interest  sold  should  not  be  included  in 
computation  of  the  DI’s  direct 
investment  for  the  year  of  sale. 

Example  14.  DI  has  a  wholly  owned  in¬ 
corporated  AFN  in  Schedule  A.  During  1969 
DI  sells  a  40  percent  interest  in  such  AFN  to 
a  foreign  national.  The  AFN  earns  $300,000 
and  pays  no  dividends.  DI’s  share  of  rein¬ 
vested  earnings  of  the  AFN  is  $180,000 
($300,000  X  60  percent) ,  regardless  of  the  date 
of  divesture  of  the  40  percent  interest. 

If  a  DI  acquires  an  interest  in  an  in¬ 
corporated  AFN  from  a  foreign  national 
during  a  year,  the  DI  must  reflect  a  pro 
rata  share  of  reinvested  earnings  in  com¬ 
puting  direct  investment,  based  on  the 
DI’s  share  of  total  earnings  multiplied 
by  the  fraction  of  the  year  during  which 
the  interest  was  held. 

Example  15.  DI  reports  on  a  calendar  year 
basis.  On  April  1,  1969,  DI  acquires  from  a 
foreign  national  a  100  percent  interest  in  an 
incorporated  AFN  that  earns  $200,000  for  the 
entire  year  and  pays  a  $50,000  dividend  on 
March  1  and  a  $75,000  dividend  on  Sep¬ 
tember  1.  DI’s  share  of  total  earnings  is 
$150,000  ($200,000 X %) .  DI’s  share  of  rein¬ 
vested  earnings  is  $75,000  ($150,000  — $75,000). 
Note  that  the  dividend  paid  prior  to  DI’s 
acquisition  is  not  reflected  in  the  calculation 
of  DI’s  reinvested  earnings. 

Example  16.  During  1969,  DI  acquires  from 
a  foreign  national  the  following  interests  in 
an  AFN:  25  percent  on  January  1,  an  addi¬ 
tional  30  percent  on  March  1  and  an  addi¬ 
tional  20  percent  on  September  1.  The  AFN 
earns  $1,200,000  during  1969  and  pays  no  divi¬ 
dends.  DI’s  share  of  reinvested  earnings  in 
the  AFN  for  1969  is  $680,000: 

$1,200,000 X  (12/12)  X25%  equals...  $300,000 
$1, 200, OOOx  (10/12)  X30%  equals...  300.000 
$1,200,000  X  (  4/12)  X 20%  equals...  80,000 

Total _  680,000 

B31 2— TRANSFERS  OF  CAPITAL 

§  B312— I  Introduction. 

Direct  investment  is  defined  in  §  306(a) 
as  the  sum  of  a  DI’s  net  transfer  of  cap¬ 
ital  and  the  DI’s  share  of  reinvested 


earnings  of  incorporated  AFNs.  Compu¬ 
tation  of  a  DI’s  net  transfer  of  capital 
(defined  in  §  313)  is  based  upon  the  com¬ 
putation  under  §  312  of  all  transfers  of 
capital  from  the  DI  to  AFNs  and  all 
transfers  of  capital  from  AFNs  to  the 
DI.  Section  312  sets  forth  rules  and  defi¬ 
nitions  for  determining  whether  a  given 
transaction  constitutes  a  transfer  of 
capital. 

In  general,  a  transfer  of  funds  or  other 
property  that  increases  a  DI’s  aggregate 
equity  and  debt  investment  in  an  AFN 
(or  decreases  an  AFN’s  aggregate  equity 
and  debt  investment  in  a  DI)  is  a  “posi¬ 
tive”  transfer  of  capital,  i.e.,  a  transfer 
by  the  DI  to  the  AFN.  Conversely,  a 
transfer  of  funds  or  other  property  that 
decreases  a  DI’s  aggregate  equity  and 
debt  investment  in  an  AFN  (or  increases 
an  AFN’s  aggregate  equity  and  debt  in¬ 
vestment  in  a  DI)  is  generally  a  “nega¬ 
tive”  transfer  of  capital,  i.e.,  a  transfer 
by  the  AFN  to  the  DI. 

§  B312— 2  Summary. 

Under  §  312,  transfers  of  capital  by  a 
DI  to  an  AFN  are  defined  in  subsection 
(a),  transfers  of  capital  by  an  AFN  to 
a  DI  are  defined  in  subsection  (b) ,  cer¬ 
tain  transactions  that  are  not  considered 
transfers  of  capital  are  described  in  sub¬ 
section  (c),  and  the  definition  of  “debt 
obligation”  or  “debt  interest”  is  set  forth 
in  subsection  (d).  Generally,  transac¬ 
tions  occurring  during  base  period  years 
and  transactions  occurring  after  the  ef¬ 
fective  date  of  the  regulations  are  treated 
similarly  in  determining  whether  a 
transfer  of  capital  has  been  made. 

Under  §  312(a),  any  transfer  of  funds 
or  other  property  (without  regard  to  the 
situs  of  the  property)  by,  on  behalf 
of,  or  for  the  benefit  of  a  DI,  directly 
or  indirectly  to,  on  behalf  of,  or  for  the 
benefit  of  an  AFN,  is  a  transfer  of  capital 
by  the  DI  to  the  AFN.  Also,  any  trans¬ 
action  or  occurrence  as  a  result  of  or  in 
connection  with  which  a  DI  directly  or 
indirectly  acquires  or  increases  a  debt 
or  equity  interest  in  an  AFN,  or  the  AFN 
directly  or  indirectly  disposes  of  or  re¬ 
duces  a  debt  or  equity  interest  in  the  DI, 
is  generally  a  transfer  of  capital  by  the 
DI  to  the  AFN. 

Under  §  312(b),  certain  enumerated 
transactions  or  occurrences  as  a  result 
of  or  in  connection  with  which  an  AFN 
directly  or  indirectly  acquires  or  in¬ 
creases  a  debt  or  equity  interest  in  a 
DI,  or  the  DI  directly  or  indirectly 
disposes  of  or  reduces  a  debt  or  equity 
interest  in  the  AFN,  are  defined  as 
transfers  of  capital  by  the  AFN  to  the  DI. 

The  language  of  subsection  (a)  of 
§  312  is  substantially  broader  than  that 
of  subsection  (b) .  Also,  the  specific  trans¬ 
actions  enumerated  in  subsection  (a)  as 
transfers  of  capital  by  a  DI  to  an  AFN 
do  not  purport  to  be  all-inclusive;  the 
transactions  listed  in  subsection  (b), 
however,  are  the  only  transactions  which 
are  considered  transfers  of  capital  by  an 
AFN  to  a  DI. 

A  transaction  between  a  DI  and  an 
AFN  involving  immediate  cash  payment 
for  goods  sold  or  services  rendered  is  not 


a  transfer  of  capital.  However,  if  a  DI 
sells  goods  on  credit  or  renders  services 
on  account  to  an  AFN,  DI  has  made  a 
transfer  of  capital  to  the  AFN,  since  DI’s 
debt  investment  in  the  AFN  is  increased. 
Subsequent  payment  on  account  by  the 
AFN  is  a  transfer  of  capital  by  the  AFN 
to  DI,  since  DI’s  debt  investment  in  the 
AFN  is  thereby  decreased. 

Aggregate  transfers  of  capital  by  a  DI 
to  all  AFNs  in  a  scheduled  area  during 
a  year,  less  aggregate  transfers  of  capital 
by  such  AFNs  to  the  DI  during  the  year, 
is  the  “net  transfer  of  capital”  by  DI  to 
the  scheduled  area  during  such  year. 
(See  §  313.)  A  DI  electing  to  be  governed 
by  schedular  allowables  under  §  504  will 
report  net  transfers  of  capital  on  a 
schedular  basis.  A  DI  electing  to  be  gov¬ 
erned  by  the  minimum  allowable  under 
§  503  will  report  net  transfer  of  capital 
on  a  worldwide  basis.  A  DI  electing  to  be 
governed  by  §  507  will  report  a  net  trans¬ 
fer  of  capital  to  Schedule  A  and  a  net 
transfer  of  capital  to  Schedules  B  and  C 
combined.  A  DI’s  net  transfer  of  capital 
may  be  a  positive  or  negative  amount;  it 
v/ill  be  a  positive  amount  if  the  aggregate 
of  transfers  of  capital  by  DI  to  AFNs 
exceeds  the  aggregate  of  transfers  of 
capital  by  AFNs  to  DI. 

Particular  transactions  constituting 
transfers  of  capital  during  a  year  are 
not  independently  restricted  under  the 
regulations.  A  transfer  of  capital  has 
significance  only  with  respect  to  the  com¬ 
putation,  on  an  annual  basis,  of  a  DI’s 
net  transfer  of  capital  and  direct 
investment. 

If  proceeds  of  long-term  foreign  bor¬ 
rowing  having  been  expended  in  trans¬ 
fers  of  capital  (see  5  313(d)(1))  or 
allocated  to  positive  direct  investment 
(see  §  306(e) ),  repayment  of  the  borrow¬ 
ing  will  be  a  transfer  of  capital  by  the 
DI.  (See  §  312(a)  (7).)  Positive  direct  in¬ 
vestment  attributable  to  such  a  transfer 
of  capital  may  be  authorized  by  §  1002, 
provided  the  certification  requirements 
of  that  section  have  been  met. 

Since  positive  direct  investment  in 
Canada  is  generally  authorized  without 
limitation  as  to  amount  (see  §  1102), 
transfers  of  capital  by  a  DI  to  Canadian 
AFNs  may  be  made  in  unlimited 
amounts  without  contravening  the  regu¬ 
lations.  However,  a  transfer  of  funds  or 
other  property  by  a  Canadian  AFN  to  a 
non-Canadian  AFN  of  the  DI  will,  under 
certain  circumstances,  be  treated  as  a 
transfer  of  capital  by  the  Canadian  AFN 
io  the  DI,  and  as  a  further  transfer  of 
capital  by  the  DI  to  the  non-Canadian 
AFN.  (See  §  505.)  Furthermore,  if  an 
interest  is  acquired  in  a  Canadian  AFN 
from  another  AFN,  the  transfer  of  capi¬ 
tal  is  deemed  to  have  been  made  by  a 
DI  to  the  latter  AFN;  and  if  a  DI 
acquires  a  Canadian  AFN  from  any  for¬ 
eign  national  (other  than  another  AFN) , 
an  appropriate  portion  of  the  transfer 
of  capital  by  DI  will  be  allocated  among 
any  non-Canadian  second-tier  AFNs 
owned  by  the  Canadian  AFN. 

The  net  transfer  of  capital  by  a  DI 
to  unincorporated  AFNs  in  any  sched¬ 
uled  area  during  any  period  is  computed 
in  the  manner  set  forth  in  §  313(b). 
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Transfers  of  funds  or  other  property 
between  AFNs  of  a  DI  are  governed  by 
§  505.  In  general,  a  transfer  by  one  AFN 
to  another  AFN  is  treated  as  a  transfer 
of  capital  by  the  transferor  AFN  to  the 
DI,  and  a  further  transfer  of  capital  in 
the  same  amount  by  the  DI  to  the  trans¬ 
feree  AFN,  provided  that  (a)  at  least 
one  of  the  AFNs  is  an  affiliate  of  the 
DI  (i.e.,  the  DI  owns,  alone  or  with  other 
affiliates,  a  greater  than  50  percent  direct 
interest  in  the  AFN)  and  cb)  the  trans¬ 
fer  of  funds  or  other  property  would  be 
a  transfer  of  capital  under  §  312(a)  if 
actually  made  by  the  DI.  (See  §  505(a).) 
Extension  of  a  trade  credit  for  less  than 
1  year  by  one  AFN  to  another  AFN  in 
the  ordinary  course  of  business  normally 
will  not  involve  a  transfer  of  capital, 
provided  neither  AFN  is  Canadian. 
(See  §§  505(b)  and  1103(c).) 

§  B312— 3  Valuation  of  transfers  of 
capital. 

The  amount  of  transfer  of  capital  is 
ordinarily  determined  in  accordance 
with  generally  accepted  U.S.  accounting 
principles  consistently  applied,  but  in  no 
event  will  the  amount  be  less  than  the 
value  of  the  transferred  property  at  the 
time  of  the  transfer  as  shown  on  the 
books  and  records  of  the  transferor  for 
financial  reporting  purposes.  Thus,  for 
example,  if  a  transfer  involves  an  export 
credit  sale  by  a  DI  to  an  AFN,  the 
amount  of  the  transfer  will  ordinarily 
be  the  intercompany  billing  price.  If 
transfers  of  property  are  valued  by  a  DI 
at  amounts  that  differ  materially  from 
the  intercompany  billing  price  or  the  ex¬ 
port  declaration  value  of  the  property 
(if  applicable),  the  DI's  annual  report 
including  the  transfers  should  contain 
a  note  to  such  effect  and  an  appropriate 
explanation  of  the  basis  therefor. 

A  transfer  of  capital  arising  from  re¬ 
payment  of  a  foreign  currency  loan  from 
a  DI  to  an  AFN  or  from  an  AFN  to  a  DI 
must  be  reported  in  U5.  dollars  at  the 
rate  of  exchange  prevailing  at  the  time 
of  repayment,  regardless  of  intervening 
devaluation  or  revaluation  of  the  foreign 
currency.  Likewise,  a  transfer  of  capital 
arising  from  repayment  by  the  DI  of  an 
AFN’s  foreign  currency  borrowing  pur¬ 
suant  to  the  DI’s  guarantee  thereof,  or 
a  transfer  of  funds  by  the  DI  to  the  AFN 
to  enable  the  latter  to  repay  a  foreign 
currency  borrowing,  will  be  reported  in 
U.S.  dollars  at  the  rate  of  exchange  pre¬ 
vailing  at  the  time  of  repayment.  On 
the  other  hand,  a  transfer  of  capital 
arising  from  repayment  by  a  DI  of  its 
own  foreign  currency  long-term  foreign 
borrowing  will  be  charged  at  the  dollar 
equivalent  on  the  date  of  the  borrowing, 
regardless  of  intervening  devaluation  or 
revaluation  of  the  foreign  currency.  The 
effect  of  currency  revaluation  or  devalu¬ 
ation  on  proceeds  of  long-term  foreign 
borrowing  is  discussed  in  $  B324-13. 

§  B312— 4  Acquisition  of  interest  in  an 

AFN. 

Acquisition  of  an  equity  or  profit  in¬ 
terest  in  a  foreign  corporation,  partner¬ 
ship  or  business  venture  (defined  in 
§  304)  by  a  person  within  the  United 
States  (defined  in  §  322)  will  involve  a 


transfer  of  capital  by  such  person  under 
§  312(a)(1),  or  will  be  included  in  the 
calculation  of  the  net  transfer  of  capital 
to  unincorporated  AFNs  under  §  313(b), 
if: 

The  person  from  whom  the  acquisition  is 
made  is  either  a  foreign  national  (defined 
in  §  302),  including  the  foreign  corporation, 
partnership,  or  business  venture  in  which 
the  interest  is  acquired,  or  another  person 
within  the  United  States  that  is  not,  at  the 
time  of  the  acquisition,  a  DI  in  the  foreign 
corporation,  partnership,  or  business  venture; 
and 

The  person  making  the  acquisition  is,  at 
the  time  of  the  acquisition,  a  DI  in  the  for¬ 
eign  corporation,  partnership,  or  business 
venture  under  55  305,  905(b)  (1)  (members 
of  an  associated  group  treated  as  separate 
DIs)  or  906(b)(3)  (owners  of  a  DI  electing 
to  be  treated  themselves  as  DIs) ,  or  becomes 
a  DI  as  a  result  of  or  in  connection  with 
the  acquisition. 

If  the  acquisition  is  from  a  DI  in  the 
foreign  corporation,  partnership,  or  busi¬ 
ness  venture,  no  transfer  of  capital  is  in¬ 
volved  (§  312(c)  (1) ) .  Also,  under  certain 
conditions,  OFDI  will  specifically  au¬ 
thorize  positive  direct  investment  attrib¬ 
utable  to  a  transfer  of  capital  arising 
from  an  acquisition  of  an  interest  in  a 
foreign  corporation  from  non-DIs  within 
the  United  States.  A  specific  authoriza¬ 
tion  may  likewise  be  granted,  under 
certain  conditions,  for  positive  direct  in¬ 
vestment  attributable  to  creation  of  a 
DI-AFN  relationship  by  acquisition  of  a 
foreign  corporation’s  assets  in  exchange 
for  property  (e.g.,  stock)  of  the  new  DI, 
where  the  foreign  corporation  is  to  be 
liquidated  in  a  related  transaction  by 
distribution  of  the  property  received 
(e.g.,  stock  of  the  DI  purchasing  the  as¬ 
sets)  to  persons  within  the  United  States. 

If  acquisition  of  an  equity  interest 
involves  a  transfer  of  capital  by  the  DI, 
the  transfer  of  capital  will  generally  be 
deemed  to  have  been  made  to  the  AFN 
in  which  the  interest  is  acquired.  There 
are,  however,  two  exceptions  to  this  rule. 
First,  if  the  interest  is  acquired  from  an¬ 
other  AFN  of  the  DI,  the  transfer  of 
capital  will  be  deemed  to  have  been  made 
to  the  selling  AFN.  Second,  if  (a)  the  in¬ 
terest  is  acquired  from  an  unaffiliated 
foreign  national  after  December  31,  1967, 
(b)  the  AFN  in  which  the  interest  is  ac¬ 
quired  first  becomes  an  AFN  as  a  result 
of  the  acquisition,  and  (c)  such  AFN 
has  interests  in  other  foreign  corpora¬ 
tions,  partnerships  or  business  ventures 
that  become  separate  AFNs  of  the  DI  as 
a  result  of  the  acquisition,  the  transfer  of 
capital  will  be  allocated  among  the  sep¬ 
arate  AFNs  in  a  manner  reasonably  re¬ 
flecting  the  respective  values  of  each  di¬ 
rect  and  indirect  interest  acquired.  As  a 
general  rule,  an  allocation  based  on  the 
respective  book  values  of  the  foreign  cor¬ 
porations,  partnerships  and  business 
ventures  involved  will  be  acceptable. 

Example  1.  On  June  1,  1969,  a  U.S.  citizen 
and  resident  (X) ,  who  owns  no  voting  stock 
in  a  foreign  corporation,  purchases  10  per¬ 
cent  of  the  outstanding  voting  stock  of  a 
French  corporation  (C)  from  a  citizen  and 
resident  of  the  United  Kingdom  for  $1  mil¬ 
lion  cash.  C  has  no  subsidiaries  or  branches 
in  Schedule  A  or  B  that  would  constitute 
separate  AFNs  under  §  304. 


(a)  Under  the  facts  as  presented,  X  has 
made  a  $1  million  transfer  of  capital  to  C 
under  I  312(a)  (1) . 

(b)  If  X  had  purchased  only  9  percent 
of  the  voting  stock  of  C,  no  transfer  of  cap¬ 
ital  would  be  involved  unless  or  untU  (i) 
additional  stock  acquisitions  give  rise  to  a 
DI-AFN  relationship  or  (ii)  OFDI  determines 
that  such  relationship  does,  in  fact,  exist. 

(See  55  305,  313(d)  (2)  ;  see  also  §  304(b)  (4).) 

(c)  If  X  purchased  only  9  percent  of  the 
voting  stock  of  C,  but  X  were  a  member  of  an 
affiliated,  associated  or  family  group,  and  an¬ 
other  member  or  members  of  the  group 
owned  or  acquired  an  additional  1  percent 
or  more  of  the  voting  stock  of  C,  X’s  acqui¬ 
sition  would  have  involved  a  transfer  of 
capital.  (See  §§  903-905.) 

(d)  If  X  had  purchased  only  9  percent  of 
the  voting  stock  of  C,  but  X  acquired  an  ad¬ 
ditional  1  percent  or  more  of  the  voting  stock 
of  C  between  June  2,  1969,  and  May  31,  1970, 

X’s  net  transfer  of  capital  to  Schedule  C  in 
1969  or  1970  (depending  on  when  the  addi¬ 
tional  stock  was  acquired)  would  be  in¬ 
creased  by  the  $1  million  expended  in  pur¬ 
chasing  the  9  percent  interest  on  June  1, 
1969.  (See  I  313(d)  (2).) 

(e)  If  X  had  purchased  10  percent  of  C’s 
outstanding  preferred  stock  that  has  no  vot¬ 
ing  rights  (other  than  contingent  voting 
rights  not  presently  exercisable),  instead  of 
10  percent  of  the  voting  stock,  X  would  not 
have  made  a  transfer  of  capital  to  C.  (See 
I  304(b)  (2)  (i).) 

(f)  If  X  purchased  10  percent  of  the  vot¬ 
ing  stock  of  C  and  subsequently  purchased 
nonvoting  preferred  stock  of  C  for  $1  mil¬ 
lion,  purchase  of  the  preferred  stock  would 
involve  a  $1  million  transfer  of  capital  to  C. 
(See  5  312(a)(1).) 

(g)  If  X  purchased  nonvoting  preferred 
stock  of  C  for  $1  million  and  subsequently, 
within  a  12-month  period,  purchased  10  per¬ 
cent  of  the  voting  stock  of  C,  X’s  net  trans¬ 
fer  of  capital  to  Schedule  C  during  the  year 
when  the  voting  stock  was  acquired  would  be 
increased  by  the  $1  million  expended  in  pur¬ 
chasing  the  preferred  stock.  (See  5  313(d) 
(2).) 

(h)  If  X  had  purchased  C’s  voting  stock 
from  its  Panamanian  AFN  (P),  instead  of 
from  the  nonaffiliated  United  Kingdom  resi¬ 
dent,  the  purchase  would  involve  a  transfer 
of  capital  to  P,  since  acquisition  of  an  equity 
interest  in  an  AFN  from  another  AFN  of  the 
acquiring  DI  is  treated  as  a  transfer  of  capital 
to  the  selling  AFN. 

(i)  If  C  had  a  wholly  owned  subsidiary  in 
the  United  Kingdom  (B)  with  net  assets  of 
$600,000,  and  a  branch  in  Brazil  (A)  with  net 
assets  of  $400,000  (calculated  in  accordance 
with  5  313(b) ),  and  C  itself  had  net  assets  of 
$1  million  (exclusive  of  debt  and  equity  in¬ 
terests  in  B  and  A) ,  X’s  purchase  of  10  per¬ 
cent  of  C’s  voting  stock  from  the  United 
Kingdom  resident  for  $1  million  would  in¬ 
volve  a  transfer  of  capital  required  to  be  al¬ 
located  among  A,  B,  and  C.  The  $1  million 
transfer  of  capital  made  by  X  might  be  al¬ 
located  $500,000  to  C  (i.e.,  50  percent  of  $1 
million) ,  $300,000  to  B  (i.e.,  30  percent  of  $1 
million),  and  $200,000  to  A  (i.e.,  20  percent 
of  $1  million),  or  might  be  allocated  among 
C,  B,  and  A  in  any  other  manner  fairly  re¬ 
flecting  the  interests  acquired  in  C,  B,  and  A. 

(j)  If  C  had  a  wholly  owned  subsidiary  in 
the  United  Kingdom  (B)  with  net  assets  of 
$600,000,  and  a  branch  in  Brazil  (A)  with  net 
assets  of  $400,000,  and  C  itself  had  net  assets 
of  $1  million  (exclusive  of  its  interests  in  A 
and  B) ,  X’s  purchase  of  10  percent  of  C’s  vot¬ 
ing  stock  from  a  Panamanian  AFN  (P)  for 
$1  million  would  involve  a  $1  million  trans¬ 
fer  of  capital  to  P,  since  no  allocation  among 
AFNs  is  made  when  the  acquisition  is  from 
another  AFN  of  the  acquiring  DI. 

(k)  If  X  had  inherited  10  percent  of  the 
outstanding  voting  stock  of  C,  or  had  re¬ 
ceived  the  stock  as  an  inter  vivos  gift  from 
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a  relative  residing  In  the  United  Kingdom, 

X  would  not  have  made  a  transfer  of  capital, 
since  he  would  not  have  transferred  fundB  or 
other  property  in  connection  with  the  acqui¬ 
sition  of  the  equity  interest  in  C 

(1)  If  X,  after  acquiring  10  percent  of  the 
outstanding  voting  stock  of  C,  transfers 
equipment  and  machinery  valued  at  $20,000 
to  C  in  exchange  for  additional  stock  of  C, 

X  has  made  a  $20,000  transfer  of  capital  to 
C.  (See  §  312(a)  (1).) 

(i)  Equity  financing.  A  DI’s  acquisi¬ 
tion  of  an  AFN  from  an  unaffiliated  for¬ 
eign  national  in  exchange  for  stock  of 
the  DI  involves  a  transfer  of  capital  to 
the  AFN  in  the  amount  of  the  value  of 
DI’s  stock  on  the  date  of  the  acquisition. 
Deferral,  in  whole  or  in  part,  of  a  charge 
to  DI’s  allowables  for  positive  direct  in¬ 
vestment  attributable  to  such  transfer 
of  capital  may  be  specifically  authorized 
by  OFDI  under  certain  circumstances 
and  subject  to  certain  conditions.  (See 
§  B801  and  Part  I.E.  of  Appendix.) 

(ii)  Contingent  consideration.  In  con¬ 
nection  with  a  DI’s  acquisition  of  an 
AFN  (other  than  through  equity  financ¬ 
ing  as  described  in  (i)  above) ,  to  the  ex¬ 
tent  a  payment  by  the  DI  is  subject  to 
the  occurrence  of  a  bona  fide  future  con¬ 
tingency,  such  payment  will  involve  a 
transfer  of  capital  at  the  time  when  it  is 
actually  made.  If  the  payment  consists 
of  stock  or  other  property  of  the  DI,  the 
amount  of  the  transfer  of  capital  will  be 
the  value  of  the  stock  or  other  property 
at  the  time  of  the  transfer. 

(iii)  Unincorporated  AFNs.  Acquisition 
of  an  interest  in  an  unincorporated  AFN 
will  be  reflected  as  an  increase  in  DI’s 
share  of  the  AFN’s  aggregate  net  assets, 
and  will  have  significance  under  the  reg¬ 
ulations  only  insofar  as  it  contributes  to 
yearend  positive  net  transfer  of  capital 
or  positive  direct  investment.  Acquisition 
of  an  interest  in  an  unincorporated  AFN 
will  be  reflected  as  a  transfer  of  capital 
under  §  312(a)  (1) ;  similarly,  it  will  have 
significance  only  insofar  as  a  positive  net 
transfer  of  capital  or  positive  direct  in¬ 
vestment  results.  Although  earnings  and 
losses  of  incorporated  AFNs  are  reflected 
as  reinvested  earnings  and  not  in  the  de¬ 
termination  of  a  DI’s  net  transfer  of 
capital,  while  earnings  and  losses  of  un¬ 
incorporated  AFNs  are  taken  into  ac¬ 
count  in  determining  a  DI’s  net  transfer 
of  capital,  the  disparity  arising  from  this 
difference  in  treatment  of  incorporated 
and  unincorporated  AFNs  is  minimized 
under  the  Program,  since  direct  invest¬ 
ment  is  the  sum  of  the  net  transfer  of 
capital  plus  reinvested  earnings. 

The  following  instances  of  similar  or 
identical  treatment  of  unincorporated 
and  incorporated  AFNs  in  transactions 
involving  transfers  of  capital  should  be 
noted: 

The  same  rules  regarding  valuation  of  the 
interest  acquired  apply,  whether  the  AFN 
is  unincorporated  or  incorporated. 

The  same  rule  and  exceptions  thereto  ap¬ 
ply  to  determination  of  the  AFN  to  which  the 
transfer  of  capital  will  be  deemed  made, 
whether  the  acquisition  Is  of  an  equity  in¬ 
terest  or  of  a  profit  interest.  Normally,  the 
transfer  of  capital  will  be  to  the  acquired 
AFN.  However,  if  the  acquisition  is  made 
from  another  AFN,  the  transfer  of  capital 
will  be  to  the  selling  AFN.  Thus,  DI’s  acqui¬ 
sition  of  an  unincorporated  AFN  from  an 
Incorporated  AFN  will  be  reflected  a6  a  trans¬ 


fer  of  capital  to  the  incorporated  AFN.  and 
not  as  an  increase  in  the  DI’s  share  of  the 
unincorporated  AFN’s  aggregate  net  assets. 
Nevertheless,  for  future  transactions  the  DI 
will  be  deemed  to  have  the  share  in  such 
AFN’s  net  assets  as  was  acquired  on  the  date 
of  acquisition.  Also,  if  (1)  the  interest  in  the 
AFN  is  acquired  after  December  31,  1967,  (ii) 
the  interest  is  not  acquired  from  another 
AFN,  (iii)  the  AFN  in  which  the  interest  is 
acquired  is  not,  at  the  time  of  acquisition,  an 
AFN  of  DI  but  becomes  an  AFN  as  a  result 
of  or  in  connection  with  the  acquisition,  and 
(iv)  such  AFN  owns  an  interest  or  interests 
in  other  foreign  entities  that  become  sepa¬ 
rate  AFNs  of  DI  as  a  result  of  or  in  connec¬ 
tion  with  the  acquisition,  the  transfer  of 
capital  will  be  allocated  among  all  of  the 
separate  AFNs  in  a  manner  reasonably  re¬ 
flecting  the  respective  values  of  each  direct 
and  indirect  interest  acquired. 

In  calculating  the  amount  of  net  transfer 
of  capital  by  a  DI  during  any  period,  there 
is  deducted  an  amount  equal  to  proceeds 
of  long-term  foreign  borrowing  actually  ex¬ 
pended  in  transfers  of  capital  to  incorporated 
AFNs  or  actually  transferred  to  unincorpo¬ 
rated  AFNs.  (See  §  313(d)  (1).) 

§  B312— 5  Acquisition  of  an  AFN’s  debt 
obligation. 

Acquisition  by  a  DI  of  an  AFN’s  debt 
obligation,  regardless  of  the  nature  of 
the  transaction  or  occurrence  giving  rise 
to  the  obligation  (e.g.,  a  loan  or  advance 
by  the  DI  to  an  AFN  on  open  account  or 
otherwise),  involves  a  transfer  of  capital 
by  the  DI  to  the  AFN  in  an  amount  equal 
to  the  amount  of  the  obligation  so  ac¬ 
quired.  If,  however,  a  debt  obligation  of 
an  AFN  is  acquired  by  a  DI  from  another 
AFN,  a  transfer  of  capital  will  be  deemed 
to  have  been  made  by  the  DI  to  the  sell¬ 
ing  AFN  in  an  amount  equal  to  the  cost 
of  the  obligation  to  the  selling  AFN ;  any 
gain  or  loss  realized  by  the  selling  AFN 
will  be  included  in  calculating  earnings 
of  that  AFN  for  the  period  involved. 

The  exemptions  provided  in  §  312(c) 
(1)  (relating  to  acquisitions  from  DIs) 
and  1312(c)  (11)  (relating  to  transfers 
of  intangibles),  and  the  provisions  of 
§  313(d)(1)  (relating  to  deduction  of 
proceeds  of  long-term  foreign  borrow¬ 
ing)  ,  are  applicable  to  acquisition  of  debt 
obligations  as  well  as  to  acquisition  of 
equity  interests. 

Example  2.  The  foregoing  concepts  are  il¬ 
lustrated  by  the  transactions  considered  be¬ 
low.  In  each  instance,  assume  the  DI  has 
a  50-percent  interest  in  a  Mexican  AFN  (A). 

(a)  DI  lends  A  $500,000  against  A’s  3-year 
note  and  advances  an  additional  $500,000 
to  A  on  open  account.  DI  has  made  two 
$500,000  transfers  of  capital  to  A  under 
5  312(a)(1).  Repayments  of  each  indebted¬ 
ness  by  A  will  involve  transfers  of  capital 
from  A  to  DI  under  5  312(b)(3),  in  the 
amounts  repaid. 

(b)  DI  sells  merchandise  to  A  for  resale 
and  bills  A  for  $100,000  payable  within  60 
days.  DI  has  made  a  $100,000  transfer  of  capi¬ 
tal  to  A  under  5  312(a)  (1).  A  repays  DI  dur¬ 
ing  the  same  reporting  period.  The  transfer  of 
capital  under  §  312(b)  (3)  from  A  to  DI  will 
offset  DI’s  transfer  of  capital  to  A,  and  no 
net  transfer  of  capital  will  result  from  the 
transactions.  It  should  be  recognized  that 
the  transfer  of  capital  from  DI  to  A  in  this 
instance  does  not  arise  from  the  transfer  of 
merchandise,  but  rather  from  the  extension 
of  credit  involved  in  the  transaction.  If  the 
total  amount  of  credit  outstanding  in  con¬ 
nection  with  the  sale  of  merchandise  by  a 
DI  to  its  AFNs  increases  during  a  year,  OFDI 
may  issue  a  specific  authorization  for  posi¬ 


tive  direct  Investment  attributable  to  such 
increase  in  outstanding  credit,  subject  to  cer¬ 
tain  conditions  (see  Part  I.C.  of  Appendix 
hereto) . 

(c)  DI  ships  merchandise  on  consignment 
to  A  tor  resale.  A  is  to  pay  DI  $100,000  when 
all  the  merchandise  is  sold.  The  shipment 
has  the  same  effect  under  the  regulations  as 
a  sale  on  credit,  and  involves  a  $100,000 
transfer  of  capital  by  DI  to  A  at  the  time 
of  consignment. 

(d)  DI  renders  management  services  to  A, 
as  a  result  of  which  A  owes  DI  $10,000.  DI 
has  made  a  $10,000  transfer  of  capital  to  A 
under  §  312(a)(1).  Repayment  of  the  in¬ 
debtedness  will  be  a  transfer  of  capital  from 
A  to  DI  under  §  312(b)  (3). 

(e)  DI  licenses  A  to  manufacture  and  sell 
certain  products  for  a  royalty  of  5  percent  of 
A’s  gross  sales  of  such  products.  Any  accrual 
of  unpaid  royalties  will  involve  a  transfer  of 
capital  under  §  312(a)  (1). 

(f)  A  foreign  bank  lends  $100,000  to  A 
against  A’s  3 -year  note  bearing  interest  at 
the  prevailing  rate.  DI’s  acquisition  of  the 
note  from  the  bank  for  $95,000  will  involve 
a  $95,000  transfer  of  capital  by  DI  to  A  under 
§  312(a)  (1) .  Repayment  of  the  note  by  A  will 
involve  a  $100,000  transfer  of  capital  by  A  to 
DI  under  §  312(b)(3). 

(g)  A  declares  a  dividend  to  DI  that  is  not 
actually  remitted  on  the  date  payable.  DI 
has  acquired  a  debt  obligation  of  A,  and  has 
made  a  transfer  of  capital  to  A  under 
5  312(a)  (1) .  Actual  payment  of  the  dividend 
will  be  a  transfer  of  capital  by  A  to  DI  under 
5  312(b)  (3) .  Note  that  for  purposes  of  calcu¬ 
lating  reinvested  earnings,  however,  the  divi¬ 
dend  is  deemed  to  have  been  paid  on  the  date 
it  becomes  payable.  (See  5  306(d)  (2).) 

(h)  Renewal  of  a  loan  from  DI  to  A  in  a 
previous  year  will  not  involve  a  transfer  of 
capital,  since  renewal  is  not  deemed  repay¬ 
ment  of  the  old  obligation  or  creation  of  a 
new  obligation.  However,  accrual  of  unpaid 
interest  on  the  loan  will  involve  a  transfer 
of  capital  to  A  under  5  312(a)(1).  Subse¬ 
quent  payment  of  such  accrued  Interest  will 
be  a  transfer  of  capital  by  A  to  DI  under 
5  312(b)(3). 

(i)  DI  sends  A  certain  equipment  to  be 
repaired  by  A  and  returned  to  DI.  No  trans¬ 
fer  of  capital  is  involved. 

(j)  Semiprocessed  goods  or  raw  materials 
are  shipped  by  DI  to  A  for  processing  or  test¬ 
ing,  and  such  goods  or  materials  (title  to 
which  is  retained  by  DI)  will  be  returned  to 
DI  after  processing  or  testing.  No  transfer  of 
capital  is  involved.  Payments  by  DI  for  the 
services  rendered  by  A  will  not  involve  trans¬ 
fers  of  capital,  but  may  be  reflected  in  earn¬ 
ings  of  A. 

§  B312— 6  Contributions  by  a  DI  to  cap¬ 
ital  of  AFNs. 

Section  312(a)(2)  is  intended  to  cover 
a  transfer  of  funds  or  other  property  by 
a  DI  to  an  AFN  that  is  not  reflected  on 
the  books  and  records  of  the  DI  or  the 
AFN  as  either  an  acquisition  of  equity 
interest  by  the  DI  or  creation  of  a  debt 
obligation  from  the  AFN  to  the  DI.  Thus, 
for  example,  if  no  stock  is  issued  and  no 
debt  obligation  is  created  in  return  for 
machinery  shipped  by  a  DI  for  use  of  an 
AFN,  the  DI  will  be  deemed  to  have  made 
a  contribution  of  capital  to  the  AFN  (a 
transfer  of  capital  under  5  312(a)(2)) 
in  the  amount  of  the  value  of  the 
machinery. 

If  marketable  securities  owned  by 
AFN  increase  in  value,  or  fixed  assets  of 
an  AFN  are  reappraised  to  increase  their 
value,  no  transfer  of  capital  to  the  AFN 
will  result.  Similarly,  no  transfer  of  capi¬ 
tal  will  result  if  an  incorporated  AFN 
capitalizes  retained  earnings. 
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Expenses  incurred  by  a  DI  in  render¬ 
ing  services  primarily  for  the  benefit  of 
an  incorporated  AFN  will  not  result  in 
transfers  of  capital,  under  1312(a)(2) 
or  otherwise,  provided  such  expenses  are 
charged  to  the  DI  under  generally  ac¬ 
cepted  UJ3.  accounting  principles  con¬ 
sistently  applied.  If  such  expenses  are 
charged  to  the  AFN  and  the  DI  is  not 
compensated  therefor,  transfers  of  capi¬ 
tal  under  §  312(a)  (1)  or  (2)  will  result. 

§  15312—7  Repayment  of  DI’s  indebted¬ 
ness  to  an  AFN. 

Any  repayment  by  a  DI  of  indebted¬ 
ness  to  an  AFN  will  involve  a  transfer 
of  capital  by  the  DI  to  the  AFN  under 
§  312(a)  (3),  provided  the  AFN  is  still 
an  AFN  of  the  DI  at  the  time  of  payment. 

If  indebtedness  is  created  in  a  transac¬ 
tion  involving  a  transfer  of  capital  from 
an  AFN  to  a  DI  under  §  312(b)  (1),  and 
is  repaid  by  the  DI  during  the  same  com¬ 
pliance  period,  no  net  transfer  of  capital 
will  result. 

§  11312—8  Reduction  of  an  AFN's  equity 
interest  in  a  DI. 

Under  5  312(a)(4),  reduction  of  an 
AFN’s  equity  interest  in  a  DI  as  a  result 
of  a  redemption  of  stock,  liquidating  divi¬ 
dend  (whether  or  not  any  part  is  alloca¬ 
ble  to  earnings  of  the  DI),  or  like 
transaction  is  a  transfer  of  capital  to 
the  AFN.  Thus,  for  example,  if  an  AFN 
purchases  stock  of  a  DI  from  the  DI  for 
$1  million  and  the  DI  subsequently 
redeems  the  stock  for  $1  million,  the 
AFN’s  purchase  involves  a  $1  million 
transfer  of  capital  to  the  DI  under  §  312 
(b)(1)  and  the  DI’s  redemption  involves 
a  $1  million  transfer  of  capital  to  the 
AFN  under  §  312(a)  (4). 

§  B312— 9  Disposition  of  an  equity  or 
debt  interest  in  a  DI  held  by  an  AFN. 

Whereas  1 312(a)  (4)  encompasses 
those  cases  where  an  equity  interest  in  a 
DI  held  by  an  AFN  is  reduced  or  liqui¬ 
dated  by  virtue  of  a  redemption,  liquidat¬ 
ing  dividend  or  like  transaction,  §  312(a) 
(5)  covers  those  cases  where  such  an 
equity  or  debt  interest  of  a  DI  is  sold 
or  otherwise  transferred  by  an  AFN  to 
another  person.  Such  disposition  will  in¬ 
volve  a  transfer  of  capital  by  the  DI  to 
the  AFN  only  if  (a)  the  interest  is  sold 
back  to  the  DI,  or  (b)  the  selling  AFN  is 
an  affiliate  of  the  DI  (as  defined  in  §  903 
(a)),  or  (c)  the  interest  is  sold  to  an¬ 
other  AFN  that  is  an  affiliate  of  the 
DI.  (See  5  312(c)(2).)  For  example,  an 
AFN  that  is  an  affiliate  of  a  DI  pur¬ 
chases  stock  of  the  DI  from  the  DI  for 
$1  million  and  subsequently  sells  the 
stock  to  an  unaffiliated  foreign  national 
for  $1.2  million.  The  AFN’s  purchase  in¬ 
volves  a  $1  million  transfer  of  capital 
from  the  AFN  to  the  DI  under  §  312(b) 
(1) .  Subsequent  sale  of  the  stock  involves 
a  $1  million  transfer  of  capital  to  the 
AFN  under  5  312(a)(5),  and  a  $200,000 
capital  gain  to  be  reflected  in  calcula¬ 
tion  of  the  AFN’s  earnings. 

§  15312-10  DI's  satisfaction  of  an 
AFN’s  debt  obligation. 

Under  5  312(a)  (6) ,  any  payment  by  a 
DI  to  satisfy  an  obligation  in  respect  of 
which  an  AFN  is  the  primary  obligor  will 


involve  a  transfer  of  capital  by  the  DI 
to  the  AFN.  Thus,  for  example,  payment 
by  a  DI  of  an  AFN’s  rent,  salary  ex¬ 
penses,  advertising  expenses,  legal  fees, 
auditing  fees,  or  other  expenses  will  in¬ 
volve  transfers  of  capital  to  the  AFN. 
Similarly,  if  a  DI  guarantees  an  obliga¬ 
tion  owed  by  an  AFN  to  another  person, 
payment  by  the  DI  of  any  part  of  the 
principal  amount  of  such  obligation  and 
payment  of  interest  with  respect  thereto 
that  has  accrued  prior  to  the  AFN  being 
relieved  of  or  defaulting  upon  the  obliga¬ 
tion,  will  involve  a  transfer  of  capital  by 
the  DI  to  the  AFN. 

The  making  of  a  guarantee  by  a  DI 
does  not  itself  involve  a  transfer  of  capi¬ 
tal.  (See  5  312(c)(7).)  However,  a  DI’s 
assumption  of  an  AFN’s  obligation  in  a 
transaction  in  which  AFN  is  relieved  of 
liability  will  involve  a  transfer  of  capital 
by  the  DI  to  the  AFN,  while  subsequent 
payments  of  the  obligation  will  not  in¬ 
volve  transfers  of  capital.  Payment  by 
a  DI  of  interest  on  the  obligation  of  an 
AFN  after  the  DI  has  become  primarily 
liable  for  the  obligation  does  not  involve 
a  transfer  of  capital  by  the  DI  to  the 
AFN.  (See  5  312(c)(8).) 

§  B312— 11  Repayment  of  a  DI’s  long¬ 
term  foreign  borrowing. 

Repayment  by  a  DI  of  a  long-term 
foreign  borrowing  involves  a  transfer 
of  capital  by  the  DI  under  5  312(a)  (7) ,  if 
proceeds  of  the  borrowing  were: 

Expended  by  DI  in  making  a  transfer  of 
capital  on  or  after  January  1,  1965;  or 

AUocated  to  a  transfer  of  capital  made 
by  the  Dl  during  1968;  or 
AUocated  to  positive  direct  investment 
made  during  any  year  commencing  with  1969. 

A  transfer  of  capital  under  5  312(a)  (7) 
is  deemed  to  have  been  made  to  the 
scheduled  area  in  which  proceeds  of  the 
DI’s  borrowing  were  expended  or  are  al¬ 
located  at  the  time  of  the  repayment. 
Positive  direct  investment  attributable  to 
a  transfer  of  capital  under  5  312(a)  (7)  is 
generally  authorized  by  5  1002(a),  sub¬ 
ject,  in  certain  instances,  to  the  certifi¬ 
cation  requirements  of  5  1002(b).  See 
5  B324-11. 

§  B312— 12  Lease  of  property  by  a  DI  to 
an  AFN. 

Under  5  312(a)  (8) ,  a  lease  of  property 
by  a  DI  to  an  AFN  is  considered  a  trans¬ 
fer  of  capital  to  the  AFN  if  the  property 
has  a  useful  life  at  the  time  of  the  lease 
of  1  year  or  more,  and  is  not  required  or 
expected  to  be  returned  to  the  DI  in  less 
than  1  year.  This  rule  recognizes  that 
long-term  leases  are  substantially  simi¬ 
lar  in  economic  effect  to  outright  trans¬ 
fers.  Accordingly,  such  long-term  leases 
of  property  by  a  DI  to  an  AFN  will  be 
considered  transfers  of  capital  (in  the 
amount  of  the  market  value  of  the 
property  at  the  time  of  lease),  without 
regard  to  the  nature  or  expected  use  of 
the  property,  while  a  transfer  of  capital 
from  the  AFN  to  the  DI  will  be  recog¬ 
nized  under  5  312(b)  when  the  property 
is  returned  to  the  DI  in  the  amount  of 
the  market  value  of  the  property  at  such 
time. 

Payment  of  current  rentals  under  such 
a  long-term  lease  will  not  be  considered 


a  transfer  of  capital  by  the  AFN  to  the 
DI  (§  312(c)  (9)),  since  rental  payments 
are  deducted  in  calculating  the  AFN’s 
earnings.  A  sublease  by  a  DI  to  an  AFN 
will  constitute  a  transfer  of  capital  in 
any  year  only  to  the  extent  that  the  an¬ 
nual  rental  paid  by  the  AFN  to  the  DI  is 
less  than  that  paid  by  the  DI  to  the  lessor 
for  the  same  year. 

Example  3.  DI  leases  machinery  and  equip¬ 
ment  to  an  incorporated  AFN  (X)  for  a  10- 
year  term  for  a  rental  of  $1,000  per  year.  The 
machinery  and  equipment  have  an  aggregate 
value  of  $12,000  at  the  time  the  lease  is  made. 

At  the  end  of  10  years,  the  machinery, and 
equipment  will  be  returned  to  DI,  at  which 
time  it  will  have  a  value  of  $2,000.  DI  has 
made  a  $12,000  transfer  of  capital  to  X  at  the 
time  of  the  lease  and  X  will  make  a  $2,000 
transfer  of  capital  to  DI  when  the  property  is 
returned.  The  $1,000  annual  rental  payments 
will  not  constitute  transfers  of  capital  from 
X  to  DI. 

Example  4.  On  January  1,  1970,  DI  leases 
an  office  building  in  Germany  from  an  un¬ 
affiliated  foreign  national  for  a  term  of  5 
years  at  an  annual  rental  of  $30,000.  On  the 
same  date  DI  subleases  the  property  to  its 
German  AFN  (C)  for  the  same  term  at  an 
annual  rental  of  $20,000.  DI  has  made  a 
transfer  of  capital  to  C  of  $10,000  for  1970. 
DI  will  be  charged  with  a  transfer  of  capital 
in  the  same  amount  for  each  remaining  year 
of  the  sublease. 

The  treatment  of  leases  or  subleases 
between  AFNs  is  illustrated  in  5  B505-5. 

§  B312— 13  Inducements  for  loans  to  a 
DI  or  to  an  AFN. 

Under  5  312(a)(9),  a  DI’s  pledge,  hy¬ 
pothecation,  or  transfer  of  foreign  bal¬ 
ances  (defined  in  5  203(a)(1)),  or  of 
equity  securities  of  a  foreign  corpora¬ 
tion  (other  than  equity  securities  of  an 
AFN) ,  will  involve  a  transfer  of  capital 
by  the  DI  if  the  pledge,  hypothecation, 
or  transfer  is  made  to  or  with  a  foreign 
national  in  connection  with,  a  loan  to  an 
AFN  or  a  loan  to  the  DI  that  qualifies  as 
long-term  foreign  borrowing  and  the 
proceeds  of  which  are  invested  in  an 
AFN.  The  amount  of  the  transfer  of 
capital  for  purposes  of  5  312(a)  (9)  is  the 
lesser  of  (a)  the  value  of  the  foreign 
balances  or  equity  securities  or  (b)  the 
amount  borrowed  by  or  invested  in  the 
AFN.  The  transfer  of  capital  occurs  as  of 
the  date  the  funds  are  borrowed  by  or 
invested  in  the  AFN. 

For  purposes  of  5  312(a)(9),  proceeds 
of  long-term  foreign  borrowing  are 
deemed  invested  in  an  AFN  if  such  pro¬ 
ceeds  are  expended  in  making  a  transfer 
of  capital  to  such  AFN  or  are  allocated 
to  positive  direct  investment  in  any  one 
or  more  scheduled  areas. 

A  pledge  or  hypothecation  constitut¬ 
ing  a  transfer  of  capital  under  5  312(a) 
(9)  will,  upon  release,  be  considered  a 
transfer  of  capital  to  the  DI  under  5  312 
(b)  in  the  amount  of  the  DI’s  initial 
transfer  of  capital.  If,  on  the  other 
hand,  the  property  pledged  or  hypothe¬ 
cated  is  not  released  but  is  applied  to 
payment  of  the  secured  indebtedness,  no 
additional  transfer  of  capital  by  the  DI 
will  result  therefrom. 

Example  5.  DI  deposits  $1  million  (cash 
or  securities)  with  a  foreign  bank  as  an 
Inducement  (or  collateral)  for  an  $800,000 
loan  by  the  bank  to  an  AFN  (X) .  The  deposit 
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is  an  $800,000  transfer  of  capital  by  DI  to 
X.  If  cash  was  deposited,  only  the  $200,000 
excess  over  the  amount  of  the  loan  would 
constitute  a  liquid  foreign  balance  (see 
§  B203-4) .  The  result  would  be  the  same  if 
the  deposit  were  made  as  collateral  for  an 
$800,000  long-term  borrowing  by  DI  from  the 
foreign  bank  and  the  proceeds  of  the  bor¬ 
rowing  were  loaned  by  DI  to  X.  (The  loan  by 
DI  to  X  would  involve  a  transfer  of  capital, 
with  a  corresponding  deduction  from  net 
transfer  of  capital  by  operation  of  5  313(d) 
(1).)  Similarly,  if  the  collateral  itself  repre¬ 
sented  proceeds  of  a  long-term  foreign  bor¬ 
rowing,  a  deduction  under  §  313(d)  (1)  would 
also  be  taken  in  respect  of  the  transfer  of 
capital  involved  in  the  pledge.  No  transfer  of 
capital  under  §  312(a)  (9)  would  be  Involved 
if  the  pledge  or  deposit  were  made  as  collat¬ 
eral  for  a  short-term  borrowing  by  DI.  DI’s 
loan  of  the  proceeds  of  the  short-term  bor¬ 
rowing  to  X  would  involve  a  transfer  of 
capital,  but  no  deduction  under  §  313(d)  (1) 
could  be  taken. 

Example  6.  In  September  1970,  DI  pledges 
$1  million  of  equity  securities  of  a  foreign 
corporation  with  a  foreign  bank  as  collateral 
for  a  $1  million  long-term  foreign  borrowing 
by  DI  from  such  bank.  Por  the  year  1970,  DI 
allocates  $400,000  of  thq  proceeds  of  such 
borrowing  to  positive  direct  investment  in 
Schedule  C  and  $300,000  to  Schedule  B  un¬ 
der  5  306(e).  DI  repatriates  the  proceeds  as 
of  yearend  in  accordance  with  If  203(d)(1) 
and  306(e)(2).  Under  5  312(a)(9).  DI  has 
made  a  transfer  of  capital  of  $400,000  to 
Schedule  C  and  $300,000  to  Schedule  B. 
When  the  pledge  is  withdrawn,  DI  will  re¬ 
port  a  negative  transfer  of  capital  from 
Schedule  C  of  $400,000  and  from  Schedule 
B  of  $300,000.  When  DI  repays  the  borrow¬ 
ing,  there  will  be  transfers  of  capital  of 
$400,000  to  Schedule  C  and  $300,000  to 
Schedule  B. 

Example  7.  DI  deposits  $1  million  with  the 
home  office  of  a  domestic  bank,  as  security 
for  a  $1  million  loan  by  a  foreign  branch 
of  the  bank  to  an  AFN  (X).  The  deposit 
is  not  a  transfer  of  capital,  since  it  was  not 
placed  with  a  foreign  national,  but  does 
constitute  a  guarantee  by  DI  of  X’s  borrow¬ 
ing.  See  5  B1001-3.  (In  this  connection, 
positive  direct  investment  attributable  to  a 
subsequent  transfer  of  capital  pursuant  to 
DI’s  guarantee  (under  5  312(a)(6))  will  be 
authorized  by  5  1002(a)  (5),  provided  DI  has 
complied  with  the  certification  requirements 
of  5  1002(b).) 

Example  8.  DI  pledges  equity  securities  of 
U.S.  corporations,  together  with  equity  se¬ 
curities  of  an  AFN,  with  a  foreign  bank  as 
collateral  for  a  loan  by  the  bank  to  another 
.'*FN  (X)  or,  alternatively,  as  collateral  for 
a  long-term  borrowing  by  DI  from  the  for¬ 
eign  bank.  The  pledge  Is  not  a  transfer  of 
capital  in  either  instance,  since  the  secu¬ 
rities  pledged  are  not  those  of  an  unafflliated 
foreign  national.  (However,  the  pledge  of 
securities  as  collateral  for  the  loan  to  X 
would  be  considered  a  guarantee  by  DI  of 
X’s  obligation.) 

Example  9.  DI  deposits  $1  million  with  a 
foreign  bank  pursuant  to  an  arrangement 
whereby  the  bank  lends  $1  million  to  an 
AFN  (X).  The  deposit  constitutes  a  $1  mil¬ 
lion  transfer  of  capital  by  DI  to  X,  whether 
or  not  the  bank  has  a  legal  right  to  resort 
to  the  deposit  should  there  be  default  by  X. 
However,  if  DI’s  deposit  was  a  deposit  in  the 
ordinary  course  of  business,  there  would  be 
no  transfer  of  capital,  in  the  absence  of  an 
agreement  t:  at  the  funus  would  stay  on  de¬ 
posit  while  the  loan  was  outstanding,  and 
the  funds  on  deposit  would  constitute  a 
liquid  foreign  balance. 

§  B312— 14  Indirect  transfers  by  a  DI  to 
an  AFN. 

It  is  important  to  recognize  that  8  312 
(a)  focuses  on  the  substance  rather  than 


the  form  of  transactions.  Transactions 
that  do  not  come  precisely  within  the 
language  of  any  of  the  subparagraphs  of 
§  312(a) ,  but  nevertheless  are  undertaken 
by  a  DI  for  the  benefit  of  an  AFN,  may 
involve  a  transfer  of  capital  by  the  DI 
to  the  AFN  even  though  the  transactions 
are  effected  through  nominees,  financial 
conduits  or  other  intermediaries.  While 
the  outcome  of  each  transaction  will  de¬ 
pend  on  the  specific  facts  and  circum¬ 
stances  involved,  DIs  should  recognize 
the  general  rule  that  transactions  ef¬ 
fected  indirectly  with  an  AFN  will  be 
treated  under  the  regulations  as  if  ef¬ 
fected  directly  by  the  DI. 

§  B312-15  Transfers  of  capital  by  an 
AFN  to  a  DI. 

The  provisions  of  §  312(b),  relating  to 
transfers  of  capital  by  an  AFN  to  a  DI, 
are  roughly  parallel  to  the  provisions  of 
8  312(a)  (l)-(6),  relating  to  transfers 
from  a  DI  to  an  AFN.  Thus,  with  certain 
exceptions,  any  transaction  that  would 
involve  a  transfer  of  capital  by  a  DI  to 
an  AFN  under  subparagraphs  (1) 
through  (6)  of  §  312(a)  will  involve  a 
transfer  of  capital  by  the  AFN  to  the  DI 
under  §  312(b)  if  the  position  of  the  par¬ 
ties  is  reversed  (e.g.,  the  AFN,  rather  than 
the  DI,  1s  the  lender).  The  following 
points,  however,  deserve  specific  mention. 

(i)  Acquisition  by  AFN  of  interest  in 
DI.  Under  §  312(a)  (1),  acquisition  of  an 
equity  or  debt  interest  in  an  AFN  will 
ordinarily  involve  a  transfer  of  capital 
by  the  DI,  regardless  of  the  identity  of 
the  person  from  whom  the  interest  is  ac¬ 
quired;  the  only  exception  is  an  acquisi¬ 
tion  from  another  DI.  Under  8  312(b), 
however,  acquisition  by  an  AFN  of  an 
equity  or  debt  interest  in  a  DI  involves  a 
transfer  of  capital  by  the  AFN  only  if 
the  person  from  whom  the  interest  is  ac¬ 
quired  is  the  DI  itself  (8  312(c)(3)). 
Thus,  for  example,  if  an  AFN  lends 
$100,000  to  a  DI,  a  $100,000  transfer  of 
capital  from  the  AFN  to  the  DI  is  in¬ 
volved  under  8  312(b)(1).  If  the  loan 
were  made  to  the  DI  by  a  bank  and  the 
AFN  subsequently  acquired  the  debt  ob¬ 
ligation,  no  transfer  of  capital  to  the  DI 
would  be  involved;  however,  satisfaction 
of  the  obligation  by  the  DI  would  involve 
a  $100,000  transfer  of  capital  to  the  AFN 
under  §  312(a)  (3). 

(ii)  Disposition  by  DI  of  interest  in 
AFN.  Disposition  by  an  AFN  of  an  equity 
or  debt  interest  in  a  DI  involves  a 
transfer  of  capital  by  the  DI  under 
8  312(a)  (5)  if  the  selling  AFN  is  an 
“affiliate”  (defined  in  8  903(a)),  or  if 
the  transferee  is  the  DI  or  another  AFN 
that  is  an  affiliate  of  the  DI.  Under 
8  312(b)  (5) ,  however,  disposition  by  a  DI 
of  an  equity  or  debt  interest  in  an  AFN 
involves  a  transfer  of  capital  to  the  DI 
only  if  the  transferee  is  either  (a)  a  for¬ 
eign  national  or  (b)  a  domestic  bank  or 
nonbank  financial  institution  subject  to 
the  Federal  Reserve  Board’s  Voluntary 
Foreign  Credit  Restraint  Program  and 
the  transfer  is  charged  against  the  ceil¬ 
ing  of  such  bank  of  is  treated  as  a  cov¬ 
ered  asset  of  such  institution  under  that 
program  (8  312(c)(4)).  Thus,  if  a  DI 
lends  $100,000  to  an  AFN  (resulting  in  a 
$100,000  transfer  of  capital  „o  the  AFN) 
and  discounts  the  AFN’s  note  for  $98,000 


with  a  domestic  bank,  a  $98,000  transfer 
of  capital  by  the  AFN  to  the  DI  will  re¬ 
sult  if  the  bank  is  subject  to  the  Volun¬ 
tary  Foreign  Credit  Restraint  Program 
and  the  note  is  charged  against  the 
bank’s  ceiling  under  thai  program.  The 
result  would  be  the  same  if  the  note  is 
discounted  with  a  foreign  bank  (includ¬ 
ing  a  foreign  branch  of  a  domestic  bank) 
or  another  foreign  national.  If  the  DI’s 
disposition  of  the  note  did  not  involve 
a  transfer  of  capital  under  8  312(b)(5), 
satisfaction  of  the  note  by  the  AFN  would 
involve  a  transfer  of  capital  to  the  DI. 

When  a  DI  disposes  of  a  debt  or  equity 
interest  in  an  AFN  (under  circumstances 
constituting  a  transfer  of  capital  to  the 
DI  under  8  312(b)(5)),  the  transfer  of 
capital  to  the  DI  is  the  full  value  of  con¬ 
sideration  received  therefor,  whether  the 
transaction  results  in  a  gain  or  a  loss  to 
the  DI. 

A  transfer  of  capital  under  8  312(b) 
(5)  will  generally  be  deemed  to  have  been 
made  to  the  DI  by  the  AFN  that  issued 
the  debt  or  equity  interest  disposed  of. 
Thei£  are,  however,  two  exceptions  to 
this  rule.  First,  if  the  debt  or  equity  in¬ 
terest  in  an  AFN  is  sold  by  a  DI  to  an¬ 
other  AFN,  the  transfer  of  capital  is 
deemed  to  have  been  made  to  the  DI 
by  the  latter  AFN.  Second,  if  an  equity 
interest  in  an  AFN  is  both  acquired  from 
and  sold  to  unafflliated  foreign  nationals 
after  December  31,  1967,  and  at  the  time 
of  the  disposition  the  AFN  involved  has 
subsidiaries  or  branches  in  other  sched¬ 
uled  areas  that  are  separate  AFNs  under 
8  304,  the  transfer  of  capital  to  the  DI 
should  be  allocated  among  all  such  AFNs 
in  a  manner  fairly  reflecting  the  respec¬ 
tive  values  of  all  direct  and  indirect  in¬ 
terests  in  the  AFNs  disposed  of.  As  a  gen¬ 
eral  rule,  an  allocation  based  on  the  book 
value  of  each  AFN  will  be  acceptable. 

Sale  of  an  AFN  to  an  unafflliated  for¬ 
eign  national  during  a  year  does  not  af¬ 
fect  any  transfers  of  capital  between  the 
DI  and  the  AFN  preceding  the  date  of 
disposition.  Thus,  if  a  DI  makes  a  $1 
million  transfer  of  capital  to  an  AFN  in 
the  beginning  of  the  year  and  in  Decem¬ 
ber  sells  all  equity  interest  in  the  AFN  to 
an  unafflliated  foreign  national  for 
$900,000  in  cash,  the  DI  has  made  a  posi¬ 
tive  net  transfer  of  capital  of  $100,000  to 
the  scheduled  area  of  the  AFN  (assum¬ 
ing  no  other  relevant  transactions  dur¬ 
ing  such  year). 

(iii)  Accounts  receivable.  If  an  AFN 
'  assigns  accounts  receivable  of  unafflliated 
pe/sons  to  the  DI  in  satisfaction  of  a  debt 
obligation  of  the  AFN  held  by  the  DI,  a 
transfer  of  capital  to  the  DI  will  be  rec¬ 
ognized  under  8  312(b)  (3)  when  the  ac¬ 
counts  are  paid  or  are  sold  by  the  DI  to 
an  unafflliated  foreign  national  (or  to  a 
domestic  bank  or  nonbank  financial  in¬ 
stitution  subject  to  the  Federal  Reserve 
Program  and  the  transfer  is  charged 
under  such  program)  in  the  amount  re¬ 
ceived  by  the  DI. 

§  B312— 16  Sale  of  an  AFN  to  an  unaffil* 
iated  foreign  national  with  deferred 
payment. 

If  a  DI  receives  a  debt  obligation  of  an 
unafflliated  foreign  national  as  consider¬ 
ation  for  an  interest  in  the  AFN  dis¬ 
posed  of,  no  transfer  of  capital  to  the  DI 
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will  result  from  the  disposition  until  the 
obligation  is  paid  or  is  sold  by  the  DI  to 
another  unaffiliated  foreign  national  for 
cash  or  other  property  (other  than  a  debt 
obligation),  or  to  a  domestic  bank  or 
nonbank  financial  institution  subject  to 
the  Federal  Reserve  Voluntary  Foreign 
Credit  Restraint  Program  and  the  trans¬ 
fer  is  charged  against  the  ceiling  of  such 
bank  or  is  treated  as  a  covered  asset  of 
such  institution  under  that  program. 

Example  10.  DI  sells  50  percent  of  the  stock 
of  a  wholly  owned  French  corporation  (C) 
to  an  unaffiliated  foreign  national  (F)  for 
$1  million  in  cash.  C  has  no  subsidiaries  or 
branches  outside  Schedule  C.  DI  had  origi- 
naUy  acquired  all  of  the  stock  of  C  for 
$100,000. 

(a)  Under  the  facts  as  presented,  the  sale 
Involves  a  $1  million  transfer  of  capital  from 
C  to  DI,  pursuant  to  $  312(b)(5). 

(b)  If  F  had  given  DI  a  note  for  $1  million 
instead  of  cash,  the  transfer  of  capital  from 
C  to  DI  would  occur  when  the  note  is  paid 
or  is  sold  by  DI  to  another  unaffiliated  for¬ 
eign  national  for  cash  or  other  property 
(other  than  a  debt  obligation). 

(c)  If  F  had  been  an  AFN  of  DI  located  in 
Schedule  B,  the  sale  of  C  for  cash  would 
involve  a  $1  million  transfer  of  capital  from 
F  to  DI. 

(d)  If  F  had  been  an  AFN  of  DI  located  in 
Schedule  B  and  paid  DI  with  a  note  for 
$1  million,  DI's  exchange  of  stock  in  C  for  a 
debt  obligation  of  F  would  not  Involve  a 
transfer  of  capital.  However,  payment  of  the 
note  by  F  would  involve  a  transfer  of  capital 
from  F  to  DI,  pursuant  to  S  312(b)  (3). 

(e)  If  C  had  a  subsidiary  in  Schedule  A 
(X),  a  branch  in  Schedule  B  (7)  that  was 
a  separate  AFN  of  DI,  and  a  subsidiary  in 
Schedule  C  (2),  the  transfer  of  capital  to  DI 
involved  in  a  cash  sale  of  C  to  an  unaffiliated 
foreign  national  would  be  allocated  among 
C,  X,  7,  and  Z  in  a  manner  reasonably  re¬ 
flecting  the  respective  values  of  each  direct 
and  indirect  Interest  disposed  of  by  DI.  If  C 
were  sold  to  another  AFN  for  cash,  no  alloca¬ 
tion  of  the  transfer  of  capital  to  DI  would 
be  made  among  the  second-tier  AFNs;  the 
transfer  of  capital  under  I  312(b)  (5)  would 
be  from  the  acquiring  AFN  to  DI. 

(f)  The  fact  that  DI  had  originally  ac¬ 
quired  C  with  proceeds  of  a  long-term 
foreign  borrowing  would  not  alter  any  of  the 
above  results. 

§  B312— 17  Triangular  and  parallel 
financing. 

Triangular  loan  arrangements  are  gen¬ 
erally  those  in  which  a  loan  by  a  DI  to 
an  unaffiliated  foreign  national  is  the 
basis  for,  or  is  otherwise  associated  with, 
a  loan  by  such  foreign  national  to  an 
AFN.  Parallel  loan  arrangements  are 
generally  those  in  which  a  loan  by  a  DI 
to  a  U.S.  subsidiary  of  an  unaffiliated 
foreign  national  is  the  basis  for,  or  is 
otherwise  associated  with,  a  loan  by  such 
foreign  national  to  an  AFN. 

As  stated  in  the  instructions  for  spe¬ 
cific  authorizations  issued  September  11, 
1970  (see  Part  I.G.  of  Appendix  hereto), 
each  such  type  of  arrangement  will  gen¬ 
erally  give  rise  to  a  transfer  of  capital 
by  the  DI  to  the  AFN  at  the  time  and  in 
.the  principal  amount  of  the  foreign  loan 
to  the  AFN.  However,  such  instructions 
indicate  that  relief  will  be  available,  sub¬ 
ject  to  certain  conditions,  in  the  form  of 
a  specific  authorization  to  exclude  the 
current  charge  against  allowable  result¬ 
ing  from  such  transfer  of  capital. 


§  B312— 18  Certain  transactions  not  in¬ 
volving  a  transfer  of  capital; 

'  §  312(c). 

Section  312(c)  sets  forth  particular 
transactions  not  deemed  to  involve  trans¬ 
fers  of  capital  although  technically  en¬ 
compassed  by  the  language  of  §  312  (a) 
or  (b). 

Under  §  312(c)  (1),  acquisition  by  a  DI 
of  a  debt  or  equity  interest  in  an  AFN 
(as  described  in  §  312(a)  (1) )  will  not  be 
deemed  to  involve  a  transfer  of  capital  if 
the  acquisition  is  made  from  another  DI. 
The  selling  party  must  be  a  DI  at  the 
time  of  the  sale,  but  may  cease  to  be  a 
DI  as  a  result  of  the  transaction.  Under 
certain  conditions,  OFDI  may  specifically 
authorize  positive  direct  investment 
attributable  to  acquisition  by  a  DI  of  an 
interest  in  an  AFN  from  a  person  within 
the  United  States  that  is  not  a  DI  (i.e.,  a 
person  holding  less  than  10-percent 
interest  in  the  foreign  national).  See 
§  B312-4. 

Under  §  312(c)  (1)  (i),  if  a  DI  acquires 
an  equity  interest  in  an  AFN  from  an¬ 
other  DI,  the  divesting  DI’s  direct  invest¬ 
ment  in  the  year  of  the  acquisition  and 
during  1965-66  is  deemed  to  have  been 
made  by  the  acquiring  DI,  to  the  extent 
allocable  to  the  interest  transferred. 
Similarly,  the  divesting  DI’s  share  in  the 
AFN’s  earnings  or  losses  prior  to  acquisi¬ 
tion  is  attributed  to  the  acquiring  DI, 
to  the  extent  allocable  to  the  interest 
transferred.  In  calculating  the  divesting 
DI’s  direct  investment  in  the  AFN,  de¬ 
ductions  taken  pursuant  to  §§  203(d)  (2) 
and  (3),  306(e),  and  313(d)(1)  must  be 
disregarded  unless  the  acquiring  DI  as¬ 
sumes  the  obligation  to  repay  the  long¬ 
term  foreign  borrowing  in  connection 
with  which  the  deductions  were  taken. 
The  acquiring  and  divesting  DIs  must 
file  revised  Forms  FDI-101  and  FDI-102F 
for  the  year  preceding  the  year  of  acqui¬ 
sition,  reflecting  the  above  treatment,  in 
order  for  the  acquisition  to  be  covered  by 
§  312(c) (1). 

As  provided  in  §  312(c)  (1)  (ii) ,  an 
acquisition  of  an  AFN  as  the  result  of  a 
combination  (by  merger  or  otherwise)  of 
two  or  more  DIs  will  be  treated  as  though 
the  surviving  DI  were  an  acquiring  DI 
under  §  312(c)  (1)  (i)  and  the  other  par¬ 
ties  to  the  transaction  were  divesting 
DIs.  In  the  case  of  merger  or  other  com¬ 
bination  of  DIs,  OFDI  should  be  con¬ 
sulted  as  to  the  applicability  of  any 
outstanding  specific  authorizations  that 
were  issued  to  such  DIs  prior  to  the 
merger. 

If  the  acquiring  DI  assumes  an  obliga¬ 
tion  to  repay  long-term  foreign  borrow¬ 
ing  that  was  certified  under  Subpart  J 
by  the  divesting  DI,  the  acquiring  DI 
must  file  a  revised  standard  certificate 
Form  FDI-106  (together  with  the  revised 
Forms  FDI-101  and  FDI-102F)  in  order 
for  repayment  of  the  borrowing  to  be 
authorized  under  §  1002(a) .  See  §  B1002- 
2  for  discussion  of  certification  on  Form 
FDI-106.  The  revised  certificate  should 
identify  the  acquiring  DI  and  the  original 
certificate  being  replaced  and  should  in¬ 
dicate  that  it  is  being  filed  in  connection 
with  an  acquisition  under  §  312(c)(1). 
The  information  contained  in  Items  n 


through  V  (Items  1-7  on  prior  Form 
FDI-106),  including  the  date  of  the  bor¬ 
rowing,  of  Form  FDI-106  would  presum¬ 
ably  remain  the  same.  As  to  Item  VI 
(Item  8  on  prior  Form  FDI-106)  (basis 
for  certification) ,  the  acquiring  DI  may 
rely  on  the  reasons  stated  by  the  divest¬ 
ing  DI,  if  at  the  time  of  the  acquisition 
the  basis  for  such  certification  is  still 
valid  with  respect  to  the  remaining  life  of 
the  borrowing. 

If  the  divesting  DI  certified  on  the 
basis  of  Item  VKa)  (2)  (or  Item  8A  2 
or  3  on  prior  Form  FDI-106) ,  the  acquir¬ 
ing  DI  may,  nevertheless,  certify  on  the 
basis  of  Item  VKb)  (1) . 

Example  11.  DI(1)  made  a  long-term  for¬ 
eign  borrowing  In  1969  and  certified  on  the 
basis  that  the  borrowing  would  be  refinanced. 
In  1970,  DI(1)  merges  into  DI(2),  which  has 
substantial  allowables  that  would  be  avail¬ 
able  for  repayment  of  the  borrowing.  In 
filing  revised  Form  FDI-106,  DI(2)  may  elect 
instead  to  certify  on  the  basis  of  Item 
VI(b)(l). 

However,  if  the  acquiring  DI  does  not 
have  sufficient  allowables  to  justify  cer¬ 
tification  originally  made  on  the  basis 
of  Item  VKb)  (1) ,  the  revised  Form  FDI- 
106  must  state  some  other  basis. 

Example  12.  DI(1),  a  §  504(a)  reporter, 
made  a  long-term  foreign  borrowing  in  1969 
of  $2  million,  payable  in  full  in  1972,  which 
DI  expended  in  Schedule  B  and  certified  un¬ 
der  Subpart  J  on  the  basis  of  a  $2,500,000 
Schedule  B  historical  allowable.  In  1970  DI 
(1)  is  merged  into  DI(2),  which  had  sub¬ 
stantial  negative  direct  investment  in  Sched¬ 
ule  B  during  1965  and  1966,  and  as  a  result, 
the  surviving  DI  has  a  Schedule  B  historical 
allowable  of  only  $500,000.  DI(2)  may  not 
file  the  revised  Form  FDI-106  on  the  basis 
of  Item  VI(b)  (1). 

Certificates  filed  on  the  basis  of  the 
§  503  or  §  507  allowable  will  continue  to 
be  valid  for  purposes  of  Subpart  J  even 
though  the  DIs  relying  on  such  allow¬ 
ables  merge  and  consequently  are  en¬ 
titled  to  only  one  such  allowable. 

Example  13.  DI(1)  and  DI(2)  each  made  a 
long-term  foreign  borrowing  of  $1  million 
in  1969  payable  in  1971  and  certified  under 
Subpart  J  on  the  basis  of  their  §  503  allow¬ 
ables.  The  borrowings  were  expended  in 
Schedule  C.  In  1970,  DIs  (1)  and  (2)  merge. 
Although  the  surviving  entity  will  be  en¬ 
titled  to  only  one  §  503  or  §  507  allowable, 
repayment  of  both  borrowings  in  1971  will 
be  authorized  under  Subpart  J  as  originally 
certified. 

If  a  DI  acquires  a  debt  obligation  of 
its  AFN  from  another  DI  in  the  same 
AFN,  no  transfer  of  capital  is  involved 
and  no  allocation  of  direct  investment 
between  the  DIs  is  made. 

Pursuant  to  §  312(c)  (2) ,  disposition  of 
an  equity  or  debt  interest  in  a  DI  by  an 
AFN  involves  a  transfer  of  capital  by  the 
DI  to  the  AFN  under  §  312(a)  (5)  only  if 

(a)  the  interest  is  sold  back  to  the  DI,  or 

(b)  the  selling  AFN  is  an  affiliate  of  the 
DI,  or  (c)  the  interest  is  sold  to  another 
AFN  that  is  an  affiliate  of  the  DI. 

Pursuant  to  §  312(c)  (3) ,  acquisition  by 
an  AFN  of  an  equity  or  debt  interest  in  a 
DI  is  not  a  transfer  of  capital  to  the  DI 
under  §  312(b)  (1)  unless  the  acquisition 
is  from  the  DI. 

Pursuant  to  §  312(c)  (4),  transfer  by  a 
DI  of  an  equity  or  debt  interest  in  an 
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AFN  is  not  a  transfer  of  capital  by  the 
AFN  to  the  DI  under  §  312(b)  (5)  unless 
the  transfer  is  made  to  a  foreign  national 
or  is  charged  under  the  Federal  Reserve 
Board’s  Voluntary  Foreign  Credit  Re¬ 
straint  Program. 

Under  §  312(c)  (5),  increase  of  equity 
interest  in  an  incorporated  AFN  result¬ 
ing  from  reinvestment  of  the  AFN’s 
earnings  does  not  involve  a  transfer  of 
capital.  Reinvestment  of  the  DI’s  share 
of  an  incorporated  AFN’s  earnings  does, 
however,  constitute  an  element  of  direct 
investment,  as  defined  in  §  306(a). 

Under  §  312(c)  (6) ,  increase  or  decrease 
in  the  value  of  an  AFN’s  assets  resulting 
from  reappraisal  of  such  assets  does  not 
involve  a  transfer  of  capital. 

Under  §  312(c)  (7) ,  a  DI’s  guarantee 
of  borrowing  by  an  AFN  does  not  itself 
involve  a  transfer  of  capital.  (For  a  defi¬ 
nition  of  the  term  “guarantee”,  see 
§  1001(c) .)  However,  payments  pursuant 
to  a  guarantee  may  involve  transfers  of 
capital  under  5  312(a)(6)  or  (b)(6). 
Positive  direct  investment  attributable 
to  a  DI’s  performance  under  a  guarantee 
of  an  AFN’s  obligation  will  be  authorized 
in  excess  of  applicable  allowables,  pro¬ 
vided  that  in  the  case  of  a  guarantee 
made  on  or  after  January  1,  1968  the  DI 
has  complied  with  applicable  certifica¬ 
tion  requirements  of  §  1002(b). 

Under  5  312(c)(8),  payment  by  the 
primary  obligor  of  interest  currently  due, 
or  fees  or  commissions  in  connection 
with  borrowings,  does  not  involve  a 
transfer  of  capital.  Prepayments  of 
interest  pursuant  to  customary  lending 
practices  or  commercial  transactions 
likewise  do  not  involve  transfers  of  cap¬ 
ital.  (The  fees  or  commissions  referred 
to  above  include  commitment  and  ter¬ 
mination  fees,  premiums,  underwriters’ 
commissions,  original  issue  discounts, 
broker-dealer  fees,  legal  and  accounting 
fees,  and  other  like  items.)  Thus,  for 
example,  an  AFN’s  payment  of  interest 
on  a  loan  from  a  DI,  or  vice  versa,  does 
not  involve  a  transfer  of  capital  if  the 
interest  is  paid  when  due.  If  not  paid 
when  due,  however,  an  additional  debt 
obligation  will  be  created,  involving  a 
transfer  of  capital  from  the  obligee  to 
the  obligor  under  5  312(a)(1)  or  (b)(1) 
and  a  transfer  of  capital  in  the  opposite 
direction  under  5  312(a)(3)  or  (b)(3) 
when  the  additional  obligation  is  paid.  It 
should  be  noted  that  the  exemption 
under  5  312(c)(8)  applies  only  to  the 
primary  obligor.  Thus,  payments  by  a 
DI,  pursuant  to  a  guarantee  of  an  AFN’s 
borrowing,  of  interest,  commissions  and 
fees  owed  by  the  AFN,  are  transfers  of 
capital  to  the  AFN  under  5  312(a)(6). 
See  5  B3 12-10. 

Under  5  312(c)(9),  payment  of  rental 
currently  due  under  a  lease,  or  prepay¬ 
ment  of  rental  if  customary  under  leases 
of  the  type  involved,  does  not  involve  a 
transfer  of  capital.  However,  a  lease  of 
property  by  a  DI  to  an  AFN  may  involve 
a  transfer  of  capital  under  5  312(a)(8). 

Under  5  312(c)  (10) ,  payment  of  royal¬ 
ties  currently  due  by  a  licensee  does  not 
involve  a  transfer  of  capital,  absent  cir¬ 
cumstances  indicating  that  such  pay¬ 
ments  are  essentially  equivalent  to 


transfers  of  capital  and  are  merely  dis¬ 
guised  as  royalty  payments.  Likewise, 
prepayment  of  royalties  will  not  be 
treated  as  transfers  of  capital  if  such 
prepayments  are  customarily  made  by 
licensees  under  similar  license  agree¬ 
ments.  As  in  the  case  of  interest  pay¬ 
ments,  the  exemption  under  5  312(c)  (10) 
applies  only  to  payments  by  a  primary 
obligor. 

Section  312(c)  (11)  provides,  as  a  gen¬ 
eral  rule,  that  a  transfer  of  any  of  the 
following  items  does  not  involve  a  trans¬ 
fer  of  capital  by  a  DI  to  an  AFN,  or  vice 
versa:  Patents,  copyrights,  trademarks, 
trade  names,  trade  secrets,  technology, 
proprietary  processes,  proprietary  infor¬ 
mation,  and  similar  intangibles,  and  any 
rights,  interests,  contracts  or  applica¬ 
tions  relating  to  the  foregoing  items. 

“Trade  secrets,  technology,  proprietary 
processes,  proprietary  information  and 
similar  intangibles”  as  used  in  5  312(c) 
(11)  means  information  or  know-how  in 
which  the  DI  has  a  legally  protected, 
proprietary  right.  The  performance  of 
services  will  not  qualify  under  5  312(c) 
(11)  unless  such  services  are  ancillary  to 
a  transfer  of  property  which  qualifies 
under  5  312(c)  (11).  Generally,  OFDI  will 
consider  a  transfer  of  information  or 
know-how  to  involve  a  transfer  within 
the  meaning  of  5  312(c)  (11)  if  the  in¬ 
formation  or  know-how  would  qualify  as 
property  for  purposes  of  tax-free  ex¬ 
change  treatment  under  section  351  of 
the  Internal  Revenue  Code  (1954). 

The  exemptions  of  5  312(c)  (11)  are 
applicable  regardless  of  the  form  of  the 
transfer,  or  the  consideration  received 
in  exchange  therefor.  However,  DI’s 
transfer  of  any  of  the  foregoing  intan¬ 
gibles  to  an  AFN  on  or  after  January  1, 
1968,  is  considered  a  transfer  of  capital 
by  the  DI  if  (a)  the  transfer  represents 
a  substantial  departure  from  a  previously 
established  practice  of  the  DI  with  re¬ 
spect  to  exploitation  of  intangibles  of 
the  type  transferred,  and  (b)  the  intan¬ 
gible  transferred  was,  prior  to  the  trans¬ 
fer,  a  substantial  source  of  royalty  or 
other  like  fixed  or  determinable,  annual 
or  periodic,  income. 

If  a  post-January  1,  1968,  transfer  of 
an  intangible  does  not  involve  a  transfer 
of  capital  because  of  the  foregoing  rule, 
no  deduction  for  amortization  or  any 
like  charge  with  respect  to  the  intangible 
transferred  may  be  made  against  earn¬ 
ings  in  calculating  the  transferee  AFN’s 
earnings.  Also,  even  if  a  transfer  of  in¬ 
tangibles  does  not  involve  a  transfer  of 
capital,  a  person  within  the  United  States 
making  such  transfer  may  become  a  DI  if 
a  10-percent  interest  (as  defined  in  5  304) 
in  the  foreign  enterprise  is  received  in 
exchange  for  the  transfer. 

The  determination  whether  transfer  of 
an  intangible  represents  a  substantial 
departure  from  previously  established 
practice  and  whether  the  intangible 
transferred  was  a  substantial  source  of 
royalty  or  like  income  will  depend  on  the 
facts  and  circumstances  in  each  case. 

§  B312— 19  Unenumerated  transactions 
not  involving  a  transfer  of  capital. 

Certain  other  transactions  not  enu¬ 
merated  in  5  312(c)  will  be  deemed  not 


to  involve  transfers  of  capital  between  a 
DI  and  an  AFN,  even  though  a  foreign 
enterprise  may  become  or  cease  to  be  an 
AFN  as  a  result  of  the  transactions. 
However,  if  a  foreign  enterprise  ceases  to 
be  an  AFN  as  a  result  of  any  such  trans¬ 
action,  this  will  not  change  the  amount 
of  direct  investment  chargeable  to  the  DI 
during  the  base  period  in  the  appropriate 
scheduled  area.  The  transactions  refer¬ 
red  to  are  as  follows: 

Acquisition  by  a  DI,  from  an  AFN  or  un¬ 
affiliated  foreign  national,  of  stock  or  assets 
of  a  foreign  corporation,  partnership,  or  busi¬ 
ness  venture  in  exchange  for  stock  of  an 
AFN; 

Contribution  by  a  DI  of  stock  or  assets  of 
an  AFN  to  capital  of  another  AFN; 

Merger  of  one  incorporated  AFN  into  an¬ 
other  incorporated  AFN  of  the  same  DI,  or 
consolidation  of  AFNs  of  the  same  DI,  or 
merger  or  consolidation  of  an  AFN  into  or 
with  the  DI; 

Division  of  an  AFN  into  two  or  more  en¬ 
titles;  and 

Recapitalization  of  an  AFN  involving  an 
exchange  of  stock  for  stock,  debt  for  debt, 
stock  for  debt,  or  debt  for  stock. 

A  DI  wjll  not  be  exempt  from  recog¬ 
nizing  a  transfer  of  capital  in  a  stock- 
for-stock /assets  acquisition  as  described 
in  the  first  category  above  if  the  ex¬ 
change  in  effect  results  in  an  acquisition 
for  cash. 

Example  13.  During  1970,  DI  organizes  an 
incorporated  AFN  (A)  in  Schedule  A  and 
contributes  $20  million  cash  to  the  capital  of 
A.  DI  then  enters  into  an  agreement  with 
X,  a  foreign  national,  whereby  DI  acquires 
from  X  all  of  the  stock  of  a  French  corpora¬ 
tion  (C)  in  Schedule  C  in  exchange  for  all 
of  the  stock  of  A.  Thereafter,  X  causes  A  to 
be  dissolved  and  the  assets  of  A  ($20  million 
cash)  to  be  distributed  to  Itself.  This  trans¬ 
action  is  not  a  bona  fide  exchange  of  stock 
for  stock,  exempt  from  §5  312  and  505,  but 
is  equivalent  to  an  acquisition  of  C  for  cash, 
and  constitutes  a  transfer  of  capital  from  A 
to  DI  under  §  312(b)  and  a  transfer  of  capi¬ 
tal  from  DI  to  C  under  {  312(a)  of  $20  mil¬ 
lion. 

A  DI  will  not  be  deemed  to  have  made 
a  transfer  of  capital  to  its  AFN  if  the 
DI  deposits  funds  with  a  foreign  govern¬ 
ment  or  a  foreign  bank  pursuant  to  an 
import  deposit  law,  regulation  or  re¬ 
quirement  of  the  foreign  government  in 
connection  with  exports  made  by  the  DI 
to  the  AFN.  The  foregoing  rule  applies 
only  if  the  deposit  is  not  returned  or  re¬ 
turnable  to  the  AFN  or  otherwise  carried 
on  the  books  and  records  of  the  AFN  as 
an  asset  or  a  debt  obligation  to  the  DI. 

§  I}312— 20  International  construction 
projects. 

Bid  preparation  expenditures  in  con¬ 
nection  with  international  construction 
projects  are  to  be  excluded  from  compu¬ 
tation  of  a  DI’s  net  transfer  of  capital, 
whether  such  expenditures  have  been  in¬ 
curred  by  the  DI  or  it  has  advanced 
funds  for  such  purpose  to  an  AFN.  How¬ 
ever,  such  expenditures  may  not  sub¬ 
sequently  be  deducted  in  computing 
earnings  of  incorporated  AFNs  or  ag¬ 
gregate  net  assets  of  unincorporated 
AFNs.  Specific  authorizations  with  re¬ 
spect  to  transfers  of  capital  to  foreign 
construction  projects  may  also  be  granted 
in  appropriate  circumstances  under  5  801. 
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B313 — Net  Transfer  of  Capital 
§  B313— 1  Introduction. 

Net  transfer  of  capital  as  defined  in 
§  313(c)  is  one  of  the  components  of  di¬ 
rect  investment  (§  306).  Net  transfer  of 
capital  under  §  313(c)  consists  of: 

The  net  transfer  of  capital  to  incorporated 
AFNs  in  a  scheduled  area  ({313(a));  plus 
The  net  transfer  of  capital  to  unincorpo¬ 
rated  AFNs  in  the  scheduled  area  ({  313(b) ) ; 
less 

Expended  proceeds  of  long-term  foreign 
borrowing  in  the  scheduled  area  ({313 
(d)(1)). 

If  the  calculation  produces  a  positive 
result,  the  DI  has  made  a  “positive  net 
transfer  of  capital”  to  the  scheduled 
area;  if  a  negative  figure  results,  the  DI 
has  made  a  “negative  net  transfer  of 
capital”  to  the  scheduled  area. 

Section  313(d)  (2)  provides  that  trans¬ 
fers  in  connection  with  the  acquisition  of 
AFNs,  including  transfers  during  the  12- 
month  period  preceeding  any  such  ac¬ 
quisition,  must  be  included  in  computing 
net  transfer  of  capital. 

Net  transfer  of  capital  to  incorporated 
AFNs  under  §  313(a)  consists  of  all  §  312 

(a)  transfers  of  capital  from  the  DI  to 
AFNs,  less  all  §  312(b)  transfers  from 
AFNs  to  the  DI.  The  net  transfer  of  cap¬ 
ital  to  unincorporated  AFNs  under  §  313 

(b)  equals  the  DI’s  share  in  any  net  in¬ 
crease  or  decrease  in  the  aggregate  net 
assets  of  its  unincorporated  AFNs. 

While  §  313  provides  the  basic  defini¬ 
tion  of  net  transfer  of  capital,  §  505  con¬ 
tains  additional  rules  essential  to  the 
application  of  §  313,  viz: 

Transfers  involving  certain  unincorporated 
AFNs  are  treated  as  transfers  of  capital  by 
the  immediate  parents  or  to  the  immediate 
parents  of  such  AFNs  ({  505(a)  (1),  (2),  and 
(3)); 

A  DI  is  charged  with  the  net  change 
in  assets  of  an  unincorporated  AFN  under 
{313(b)  only  if  the  immediate  parent  of 
such  AFN  is  the  DI  or  another  AFN  that  is  a 
{  903(a)  affiliate  of  the  DI  ( {  505(a)  (4) ) ; 

A  change  in  net  assets  of  an  unincorpo¬ 
rated  AFN  that  is  not  attributable  to  earn¬ 
ings  or  losses  results  in  a  corresponding 
{  312  (a)  or  (b)  transfer  of  capital  between 
the  DI  and  the  immediate  parent  of  such 
AFN,  provided  the  immediate  parent  is  an 
incorporated  AFN  and  a  {903(a)  affiliate 
({  505(a)  (5)  and  (6)); 

Certain  short-term  trade  credits  between 
non-Canadian  AFNs  are,  in  effect,  excluded 
from  the  calculation  of  net  transfer  of  cap¬ 
ital  ({{  505(b),  1103(c));  and 

Transfers  between  two  incorporated  AFNs, 
if  either  is  a  {  903(a)  affiliate,  result  in  a 
{312(b)  transfer  by  the  transferor  AFN  to 
the  DI  and  a  {  312(a)  transfer  by  the  DI  to 
the  transferee  AFN  ({  505(a)(3)). 

The  rules  set  forth  in  §  313  apply  to 
the  base  period  as  well  as  to  subsequent 
years. 

§  11313—2  Net  transfer  of  capital  to  in¬ 
corporated  AFNs. 

Under  §  313(a),  a  DI’s  net  transfer  of 
capital  to  all  incorporated  AFNs  in  any 
scheduled  area  during  any  period  con¬ 
sists  of: 

Aggregate  transfers  of  capital  during  such 
period  by  the  DI  to  such  AFNs  (as  described 
in  {{312(a)  and  505);  less 


Aggregate  transfers  of  capital  during  such 
period  by  such  AFNs  to  the  DI  (as  described 
in  {{  312(b)  and  505). 

The  following  examples  illustrate  this 
concept. 

Example  1.  During  1969,  DI  transfers 
$1  million  to  an  incorporated  subsidiary  in 
Schedule  A  (AFN)  as  an  advance  on  open 
account,  $500,000  as  a  contribution  to  capi¬ 
tal,  and  $400,000  resulting  from  an  increase 
in  accounts  receivable  due  from  AFN  to  DI. 
In  the  same  year,  AFN  repays  $1,100,000  of  a 
$2  million  loan  received  from  DI  in  1967.  DI 
has  no  other  incorporated  AFNs  in  Schedule 
A.  DI’s  net  transfer  of  capital  during  1969  to 
AFN  is  $800,000,  calculated  as  follows  (000 
omitted) ; 


Transfers  by  DI  under  {  312(a) : 

Advance  on  account  to  AFN _ $1,000 

Contribution  to  capital  of  AFN..  500 
Increase  in  accounts  receivable 
from  AFN _  400 


Total  _  1,900 

Transfers  to  DI  under  {  312(b) : 

Repayment  of  loan  by  AFN _ (1, 100) 


Net  transfer  (positive) _  800 


Example  2.  At  the  beginning  of  1969,  DI 
has  two  wholly  owned  incorporated  AFNs 
in  Schedule  A  (X  and  Y).  In  March  1969,  DI 
purchases  all  the  stock  of  a  Brazilian  cor¬ 
poration  (Z)  from  an  unaffiliated  foreign 
national  for  $2  million  in  cash.  The  following 
transactions  also  occur  during  1969 :  DI  lends 
$1  million  to  X  on  open  account  and  leases 
equipment  valued  at  $500,000  to  X  for  a 
term  of  3  years;  X  redeems  (at  cost)  an  issue 
of  preferred  stock  held  by  DI  for  $500,000; 

Y  repays  a  1966  loan  from  DI  of  $3  million; 

Y  declares  a  $200,000  dividend  to  DI,  payable 
on  December  15  but  not  remitted  during 
1969,  and  DI  repays  a  $1  million  loan  owed  by 

Y  to  a  U.S.  bank,  together  with  accrued 
interest  and  other  charges  aggregating 
$100,000.  DI’s  net  transfer  of  capital  during 
1969  to  its  incorporated  Schedule  A  AFNs 
(X,  Y,  and  Z)  is  $1,300,000,  computed  as 
follows  (000  omitted) : 


Transfer  by  DI  under  {  312(a) : 

Purchase  of  Z _ $2,  000 

Open  account  loan  to  X _  1,000 

Lease  of  equipment  to  X _  500 

Dividend  not  paid  by  Y  when  due.  200 
Payment  on  Y’s  loan _  1, 100 


Total  . . .  4,  800 


Transfers  to  DI  under  {  312(b) : 

Redemption  by  X _  (500) 

Repayment  of  loan  by  Y _ _ _ (3,  000) 


Total  . . .  (3,500) 


Net  transfer  (positive) _  1,300 


§  B313— 3  Net  transfer  of  capital  to  un¬ 
incorporated  AFNs. 

(i)  General.  Under  §  313 <b) ,  a  net 
transfer  of  capital  by  a  DI  to  all  un¬ 
incorporated  AFNs  in  any  scheduled  area 
during  any  period  is  defined  as  the  DI’s 
share  of  the  aggregate  net  increase  or 
decrease  during  such  period  in  the  ag¬ 
gregate  net  assets  of  such  AFNs.  Compu¬ 
tation  of  net  assets  should  take  into  ac¬ 
count  all  assets  (wherever  located)  and 
liabilities  allocable  to  the  AFN  under 
generally  accepted  U.S.  accounting 
principles  consistently  applied,  whether 
such  assets  and  liabilities  are  recorded 
in  the  AFN’s  legal  books  of  account  or 
in  other  books  of  account  (including 
those  of  the  parent  AFN) . 


(ii)  Rules  applicable  to  §  313(b).  In 
calculating  the  net  change  in  net  assets 
of  an  unincorporated  AFN  the  following 
rules  apply: 

There  should  be  excluded  from  lia¬ 
bilities  all  equity  interests  in  and  debt 
obligations  of  the  unincorporated  AFN 
that  are  held  by  the  DI  and  other  AFNs 
of  the  DI;  likewise,  there  should  be  ex¬ 
cluded  from  assets  all  equity  interests  in 
and  debt  obligations  of  the  DI  and  other 
AFNs  that  are  held  by  the  unincorpo¬ 
rated  AFN  (§  313(b)  (1)  and  (2)). 

The  foregoing  rule  does  not  apply  with 
respect  to  short-term  trade  credits.  That 
is,  if  another  AFN  extends  a  short-term 
trade  credit  to  an  unincorporated  AFN 
of  the  same  DI,  the  trade  credit  should 
be  included  as  a  liability  of  the  unincor¬ 
porated  AFN  for  the  purposes  of  §  313 
(b) .  The  asset  received  and  the  liability 
incurred  will  net  out,  and  there  will  be 
no  change  resulting  therefrom  in  the 
AFN’s  net  assets.  Note  that  this  is  the 
result  prescribed  by  §  505(b),  i.e.,  short¬ 
term  trade  credits  extended  or  received 
by  an  unincorporated  AFN  (to  or  from 
another  AFN)  should  not  be  taken  into 
account  under  §  313(b). 

On  the  other  hand,  if  either  the  AFN 
extending  the  credit  or  the  AFN  receiv¬ 
ing  the  credit  is  Canadian,  §  505(b)  is 
inapplicable  (§  1103(c) ) .  Thus,  if  an  un¬ 
incorporated  AFN  in  Schedule  C  receives 
a  short-term  trade  credit  from  a  Cana¬ 
dian  affiliate  of  the  DI,  the  liability  so 
incurred  will  be  excluded  and  the  AFN’s 
net  assets  will  include  the  amount  of  the 
credit  for  purposes  of  §  313(b). 

Any  increase  or  decrease  in  net  assets 
of  an  unincorporated  AFN  resulting 
from  changes  in  the  valuation  of  such 
assets  during  the  period  involved  (such 
as  unrealized  gains  or  losses),  should  be 
eliminated  from  the  calculation  under 
§  313(b).  However,  depreciation  of  tan¬ 
gible  assets  should  be  taken  into  account 
to  the  extent  such  depreciation  is  re¬ 
flected  in  the  calculation  of  the  unincor¬ 
porated  AFN’s  earnings. 

§  B313— 4  DI’s  share  of  net  change  in 
assets  under  §  313(b). 

(i)  Direct  ownership.  Where  a  DI 
directly  owns  an  unincorporated  AFN 
(e.g.,  a  branch  of  the  DI) ,  the  DI’s  share 
in  the  net  change  in  net  assets  will  equal 
the  profits  (or  losses)  of  the  AFN  plus 
all  transfers  of  capital  made  by  the  DI 
(or  other  AFNs  of  the  DI)  to  the  AFN, 
less  all  remittances  made  by  the  AFN  to 
the  DI.  When  the  DI  does  not  own  all  of 
the  unincorporated  AFN,  transfers  be¬ 
tween  the  AFN  and  its  other  owners  and 
such  other  owners’  share  of  the  AFN’s 
profits  or  losses  are  not  included  in  cal¬ 
culating  the  DI’s  share  in  the  net  change 
in  the  AFN’s  net  assets. 

Example  3.  DI  has  two  branches  in  Sched¬ 
ule  A  (X  and  Y) .  Net  assets  of  X  and  Y  at 
the  beginning  of  1969  are  $200,000  and  $300,- 
000,  respectively.  During  1969,  X  incurs  a 
loss  of  $100,000  and  DI  transfers  $50,000  to 
X  on  open  account;  Y  earns  $90,000,  re¬ 
mitting  $30,000  to  DI;  and  DI  spends  $500.- 
000  for  construction  of  a  factory  in  Schedule 
A,  which  becomes  an  unincorporated  AFN 
(branch)  (Z)  of  DI.  At  the  end  of  1969,  X 
and  Y  have  net  assets  of  $150,000  and 
$360,000,  respectively.  DI’s  net  transfer  of 
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capital  during  1969  to  its  unincorporated 
Schedule  A  AFNs  is  $510,000  ($50,000  net 
decrease  in  X’s  assets  plus  $60,000  net  in¬ 
crease  in  Y’s  assets  plus  $500,000  net  increase 
in  Z’s  assets).  ^ 

Example  4.  In  March  1969,  DI’s  unincor¬ 
porated  AFN  in  Schedule  A  (Y)  invests 
$50,000  of  its  own  funds  in  a  parcel  of  local 
real  estate  having  a  fair  market  value  of 
$100,000  at  the  end  of  1969.  Assuming  no 
other  relevant  transactions,  Y's  net  assets 
would  remain  unchanged  for  purposes  of  the 
regulations,  since  unrealized  gains  are  not 
taken  into  account  under  §  313(b). 

Example  5.  DI  has  an  unincorporated  AFN 
(B)  in  Schedule  B  with  net  assets  of  $1  mil¬ 
lion  as  of  December  31,  1969.  During  1970,  DI 
sells  B  to  an  unafflliated  foreign  national  for 
$1,200,000  cash.  DI  has  made  a  negative  net 
transfer  of  capital  to  Schedule  B  of  $1,200,000 
under  §  313(b). 

Example  6.  During  1969,  a  U.S.  corporation 
(X)  enters  into  a  joint  venture  agreement 
with  an  unafflliated  foreign  corporation  (Y) 
to  operate  a  factory  in  Schedule  C.  Y  con¬ 
tributes  an  existing  plant  in  Schedule  C 
and  equipment,  valued  in  the  aggregate  at 
$10  million.  X  contributes  patents  and  tech¬ 
nology  valued  at  $5  million  (under  circum¬ 
stances  exempting  the  contribution  from 
treatment  as  a  transfer  of  capital  under 
section  312(c)  (11))  and  $5  million  in  cash 
for  working  capital.  X  and  Y  each  has  a  50- 
percent-profit  interest  in  the  joint  venture. 
During  1969,  a  wholly  owned  subsidiary  of 
X  in  Australia  (B)  lends  $3  million  to  the 
joint  venture,  repayable  at  the  end  of  5  years. 
Also  during  1969,  the  joint  venture  realizes 
$500,000  in  gross  revenues,  spends  $300,000 
for  operating  expenses  and  depreciates  its 
plant  and  equipment  by  $200,000.  At  the  end 
of  1969,  the  joint  venture  has  $8,200,000  in 
cash,  patents  valued  at  $5  million,  plant  and 
equipment  valued  on  its  books  at  $9,800,000, 
and  no  liabilities  other  than  the  $3  million 
liability  to  B.  X’s  net  transfer  of  capital  dur¬ 
ing  1969  to  its  unincorporated  AFN’s  in 
Schedule  C  is  $8  million,  calculated  as  follows 
(000  omitted) : 

Net  assets  of  joint  venture  as  of  Jan.  1, 

1969  _  0 

Net  assets  of  joint  venture  as  of  Dec. 

31,  1969  (the  $3,000  loan  by  B 
is  not  included  as  a  liability  of 
the  joint  venture  under  §  313 
(b)(1)): 


Plant  and  equipment _ $9,  800 

Patents  and  technology -  5,  000 

Cash _  8, 200 


Total  . .  23,000 


Increase  in  net  assets  during  1969 _  23,  000 


X’s  share  in  net  increase: 

Net  increase _ 23,  000 

Less: 

Plant  and  equipment  contributed 

by  Y . . 10,  000 

Patents  and  technology _  5,  000 


Net  transfer  of  capital  by  X _  8, 000 


Note  that  the  loan  by  B  to  the  Joint  venture 
involves  a  transfer  of  capital  by  B  to  X  under 
5  505(a)  (1)  and  (2). 

Example  7.  DI  is  a  partner  in  a  partnership 
organized  under  German  law  and  doing  busi¬ 
ness  only  in  Germany.  DI  has  a  50-percent 
share  in  the  partnership  profits.  The  other 
partners  (X  and  Y),  each  of  whom  has  a 
25-percent  interest,  are  residents  and  citizens 
of  Germany.  At  the  beginning  of  1969,  the 
partnership  has  net  assets  of  $1  million.  Dur¬ 
ing  1969  the  partnership  earns  $100,000  and 
distributes  $20,000  to  DI  and  $10,000  to  each 


of  X  and  Y.  Also  during  1969,  DI  lends 
$200,000  to  the  partnership  on  open  account. 
At  the  end  of  1969,  the  partnership  has  net 
assets  of  $1,260,000  (excluding  liabilities  to 
DI).  DI’s  net  transfer  of  capital  during  1969 
to  its  unincorporated  Schedule  C  AFN  is 
$230,000  (i.e.,  DI’s  $50,000  share  of  profits 
plus  the  $200,000  loan,  less  the  $20,00  remit¬ 
ted  to  DI). 

Had  the  partnership  incurred  a  loss  of 
$50,000  and  made  no  distributions  to  the 
partners,  the  net  assets  at  the  end  of  1969 
would  be  $1,150,000  (excluding  liabilities  to 
DI),  and  DI’s  net  transfer  of  capital  during 
1969  to  its  unincorporated  Schedule  C  AFN 
would  be  $175,000  (i.e.,  the  $200,000  loan  less 
DI’s  $25,000  share  of  the  loss) . 

(ii)  Indirect  ownership.  A  DI’s  net 
transfer  of  capital  to  all  unincorporated 
AFNs  in  a  scheduled  area  includes  the 
DI’s  share  of  the  net  changes  in  the  net 
assets  of  unincorporated  AFNs  in  the 
scheduled  area  which  are  owned  by  other 
AFNs  of  the  DI  located  in  other  sched¬ 
uled  areas,  so  long  as  such  other  AFNs 
are  “affiliates”  of  the  DI,  as  described  in 
§  903(a)  of  the  regulations.  (See  §505 

(a)  (4) .)  The  calculation  of  any  such  net 
change  should  be  made  as  if  the  DI  it¬ 
self  were  the  immediate  parent  of  the  un¬ 
incorporated  AFN;  the  DI’s  share  of  the 
net  change  is  a  percentage  thereof  equal 
to  the  DI’s  percentage  interest  in  the 
immediate  parent. 

The  following  examples  are  illustra¬ 
tive: 

Example  8.  DI  has  a  60-percent-owned  in¬ 
corporated  AFN  (A)  in  Schedule  A,  which 
has  a  50-percent  profits  interest  in  a  Joint 
venture  (B)  in  Schedule  B.  The  other  50- 
percent  interest  in  B  is  owned  by  an  unaffll¬ 
iated  foreign  national  (X) .  During  1970,  A 
makes  a  $1  million  loan  to  B,  and  as  a  re¬ 
sult  B’s  net  assets  increase  by  $1  million. 
A’s  share  of  the  increase  is  $1  million  (see 
Example  7  above) ;  and  DI’s  share  is  $600,000 
(i.e.  60%  of  A’s  share).  DI  has  made  a  §  313 

(b)  net  transfer  of  capital  of  $600,000  to 
Schedule  B  for  1970.  By  operation  of  §  505 
(a)  (6) ,  A  is  deemed  to  have  made  a  $600,000 
transfer  of  capital  to  DI. 

In  1971  B  has  earnings  of  $1  million,  makes 
no  remittances  and  has  an  increase  in  its 
assets  of  $1  million.  A’s  share  of  such  Increase 
is  $500,000,  and  DI’s  share  is  $300,000  (60% 
of  A’s  share).  DI  has  made  a  §  313(b)  net 
transfer  of  capital  of  $300,000  to  Schedule  B 
for  1971. 

Example  9.  DI  has  a  whoUy  owned  sub¬ 
sidiary  in  Germany  (C)  that  has  a  branch 
in  Brazil  (A).  At  the  beginning  of  1969,  A’s 
balance  sheet  is  as  follows  (000  omitted) : 


Assets 

Cash _ $75 

Customer  receivables _  140 

Inventory  _  360 

Fixed  assets  (net) _  400 


Total  _  975 

Liabilities  and  net  assets 

Trade  payables  (liabilities) _  $210 

Home  office  (net  assets) _  765 


Total _  975 


During  1969,  A  earns  $25,000  and  DI  and  C 
each  make  cash  advances  to  A  of  $75,000.  On 
August  1,  1969,  a  wholly  owned  subsidiary  of 
DI  in  Australia  (B)  sells  $50,000  of  inven¬ 
tory  to  A  on  6-month  credit  terms.  At  the 
end  of  1969,  A’s  balance  sheet  is  as  follows 
(000  omitted) : 


Assets 

Cash _ $340 

Customer  receivables _  175 

Inventory  _  410 

Fixed  assets  (net) _  325 


Total _ _ -  1,  250 


Liabilities  and  net  assets 

Trade  payables1 _  $310 

Home  office  account  (net  assets) 2 _  940 


Total _ 1, 250 


1  Including  the  payable  of  $50  [thousand] 
owed  to  B.  If  the  credit  terms  extended  by 
B  had  been  for  more  than  12  months,  the 
amount  due  would  be  included  under  the 
home  office  account  rather  than  in  “trade 
payables.”  DI’s  net  transfer  to  A  would, 
therefore,  be  increased  by  $50  [thousand] 
and  result  in  a  $50  [thousand]  negative  net 
transfer  of  capital  to  Schedule  B  (see  5  505 
(b)  and  505(a)(2)). 

2  Including  payable  of  $75  [thousand]  owed 
to  DI. 

DI’s  net  transfer  of  capital  during  1969  to 
Schedule  A  unincorporated  AFNs  is  $175,000 
(i.e.,  the  increase  in  home  office  account  (net 
assets)  from  $765,000  to  $940,000  during 
1969) .  However,  DI  will  have  a  $75,000  nega¬ 
tive  net  transfer  of  capital  to  Schedule  C  (i.e., 
the  $75,000  deemed  transferred  by  DI  to  C  by 
operation  of  §  505  (a)  (1)  and  (a)  (2) ,  less  the 
$150,000  deemed  transferred  by  C  to  DI  by 
operation  of  §  505(a)  (6) ) . 

If  DI  owned  only  80  percent  of  C’s  voting 
stock,  DI’s  net  transfer  of  capital  during  1969 
to  Schedule  A  unincorporated  AFNs  would  be 
$140,000  (i.e.,  $175,000  x  80  percent) .  However, 
DI  would  have  a  $45,000  negative  net  trans¬ 
fer  of  capital  to  Schedule  C  (the  $75,000 
deemed  transferred  by  DI  to  C  by  operation 
of  §  505  (a)  (1)  and  (a)  (2),  less  the  $120,000 
deemed  transferred  by  C  to  DI  by  operation 
of  5  505(a)(6)). 

If  DI  were  to  own  only  50  percent  of  C’s 
voting  stock,  DI’s  net  transfer  of  capital  dur¬ 
ing  1969  to  Schedule  A  unincorporated  AFNs 
would  be  zero  (see  5  505(a)(4)).  In  this 
event,  however,  DI  will  have  a  $75,000  positive 
net  transfer  of  capital  to  Schedule  C,  deemed 
transferred  by  DI  to  C  by  operations  of 
5  505  (a)(1)  and  (a)(2). 

§  B313— 5  Special  treatment  of  certain 
§  312  transfers  in  computing  net 
transfer  of  capital  to  unincorporated 
AFNs. 

A  transaction  involving  an  unincor¬ 
porated  AFN  that  constitutes  a  transfer 
of  capital  under  §  312  must  be  reflected 
in  computing  net  transfer  of  capital  to 
unincorporated  AFNs  under  §  313(b) 
even  though  it  would  not  necessarily 
enter  into  the  calculation  of  net  assets  in 
accordance  with  ordinary  accounting 
principles. 

(D  Repayment  of  long-term  foreign 
borrowing.  Section  312(a)(7)  provides 
that  when  a  DI  satisfies,  in  whole  or  in 
part,  a  long-term  foreign  borrowing 
(whenever  made)  and  the  proceeds  of 
such  borrowing  were  either  expended  in 
making  transfers  of  capital  on  or  after 
January  1,  1965,  or  were  allocated  to 
positive  direct  investment,  such  repay¬ 
ment  constitutes  a  transfer  of  capital  to 
the  scheduled  area  or  areas  in  which  the 
proceeds  were  expended  or  allocated  at 
the  time  of  repayment  and  with  respect 
to  which  a  deduction  (against  net  trans¬ 
fer  of  capital  or  positive  direct  invest¬ 
ment,  as  the  case  may  be)  was  taken 
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pursuant  to  §  203(d),  §  306(e),  or  §313 
(d)(1). 

Example  10.  In  January  1968,  DI  makes  a 
long-term  foreign  borrowing  of  $5  million 
from  a  London  bank,  the  proceeds  of  which 
are  used  to  construct  a  factory  in  Chile 
(Schedule  A)  resulting  in  a  net  Increase  in 
net  assets  of  DI’s  Schedule  A  AFN  in  1968  of 
$5  million  (from  $0  to  $5  million) .  DI  deducts 
this  expenditure  from  1968  net  transfer  of 
capital  to  Schedule  A,  pursuant  to  §  313(d) 

(1).  In  1969,  the  AFN  has  earnings  of  $450,- 
000,  and  transfers  $200,000  to  DI.  The  net 
Increase  in  net  assets  is,  therefore,  $250,000. 

On  December  1,  1969,  DI  repays  $1  million  to 
the  London  bank.  Accordingly,  DI’s  net  trans¬ 
fer  of  capital  to  Schedule  A  in  1969  is  $1,- 
250,000  ($250,000  net  increase  in  the  Chilean 
factory’s  net  assets,  plus  repayment  of  $1 
million  that  had  previously  been  expended 
in,  and  deducted  from,  net  transfer  of  capital 
to  Schedule  A). 

(ii)  Transfers  under  §  312(a)  (9).  If 
DI  makes  a  pledge,  hypothecation  or 
other  transfer  of  foreign  balances  or 
equity  securities  of  a  foreign  corporation 
to  a  foreign  national  to  induce  a  loan 
by  such  foreign  national  to  an  AFN  or  a 
long-term  foreign  borrowing  which  DI 
invests  in  an  AFN,  such  transfer  of  for¬ 
eign  balances  constitutes  a  transfer  of 
capital  to  the  AFN  under  §  312(a)  (9). 

Example  11.  DI  has  a  50  percent  profits  in¬ 
terest  in  a  joint  venture  (B)  located  in 
Schedule  B.  During  1970  DI  deposits  $1  mil¬ 
lion  cash  with  a  foreign  bank  as  inducement 
for  a  loan  of  $800,000  by  the  bank  to  B. 
Although  the  loan  would  not  result  in  an 
Increase  in  B’s  net  assets  under  !  313(b),  DI 
must  recognize  a  transfer  of  capital  of 
$800,000  to  B  under  S  312(a)  (9)  during  1970. 
Similarly,  it  will  report  a  transfer  of  capital 
under  §  312(b)  from  B  in  the  same  amount 
when  the  deposit  is  withdrawn  even  though 
B’s  net  assets  may  not  decrease. 

(iii)  Offshore  drilling  rigs.  When  a  ves¬ 
sel  directly  owned  by  a  person  within 
the  United  States  is  used  as  part  of  an 
offshore  drilling  operation  (i.e.,  a  branch 
of  a  DI),  it  is  assigned  a  value  of  zero 
for  purposes  of  computing  any  net 
change  in  net  branch  assets. 

Example  12.  In  January  1969,  DI  began 
driUing  operations  off  the  coast  of  Australia. 
This  venture  constitutes  an  unincorporated 
Schedule  B  AFN.  In  February  1969,  DI  sends 
its  U.S.-flag  barge  to  the  worksite,  and  the 
barge  is  used  during  1969  in  drilling  opera¬ 
tions.  Although  transfer  of  the  barge  con¬ 
stitutes  a  transfer  of  capital  to  the  AFN  under 
§  312(a) ,  the  barge  is  assigned  a  value  of  zero 
for  purposes  of  computing  the  net  assets  of 
the  AFN.  The  same  rule  would  also  apply  to 
other  U.S.-flag  vessels  used  in  support  of  the 
offshore  drilling  operations  (such  as  supply 
or  crew  vessels).  Note  that  since  such  vessels 
are  deemed  to  have  a  value  of  zero,  no  deduc¬ 
tions  for  depreciation  of  such  vessels  may  be 
taken. 

§  B313— 6  Deduction  for  expended  pro¬ 
ceeds  of  long-term  foreign  borrow¬ 
ing. 

In  calculating  a  DI’s  net  transfer  of 
capital  to  a  scheduled  area  during  any 
period  (including  the  base  period  years 
of  1965  and  1966),  the  DI  should  deduct 
an  amount  equal  to  the  proceeds  of  long¬ 
term  foreign  borrowing  (defined  in  §  324 
(c))  expended  during  such  period  in 
making  transfers  of  capital  to  AFNs  in 
the  scheduled  area  (§  313(d)(1)). 


To  be  deductible  under  §  313(d)(1), 
the  borrowing  must  qualify  as  long¬ 
term  foreign  borrowing  of  the  DI  under 
§  324  (borrowings  by  AFNs  will  not 
qualify  for  the  deduction). 

Under  §  324(c),  the  gross  amount  of 
proceeds  borrowed  is  deductible  in  calcu¬ 
lating  net  transfers  of  capital.  In  effect, 
therefore,  DI  is  treated  as  having  paid 
the  interest  and  other  charges  on  the 
borrowing  out  of  its  own  funds  (such 
payment  not  involving  a  transfer  of 
capital) . 

Example  13.  In  September,  1970,  DI  ac¬ 
quires  all  the  stock  of  a  corporation  in  Ar¬ 
gentina  from  an  unaffiliated  foreign  na¬ 
tional  (Y) .  The  purchase  price  is  $1  million, 
$500,000  payable  in  cash  at  closing  and  the 
balance  payable  in  equal  annual  installments 
of  $100,000  thereafter.  Each  installment  is 
represented  by  a  promissory  note  of  DI,  with 
respect  to  which  Y  makes  the  necessary 
written  representations  referred  to  in  §  324 
(a)  (1)  (iv).  DI  has  made  a  $500,000  "foreign 
borrowing”  within  the  meaning  of  §  324 
(a)  (1).  Assuming  the  borrowing  will  qualify 
as  long-term  foreign  borrowing  under  §  324 
(a)(2),  the  proceeds  thereof  are  to  be  de¬ 
ducted  from  DI's  net  transfer  of  capital  un¬ 
der  S  313(d)  (1).  DI’s  net  transfer  of  capital 
to  Schedule  A  during  1970  is,  therefore, 
$500,000  (i.e.,  the  $1  million  purchase  price, 
minus  $500,000  proceeds  of  long-term  for¬ 
eign  borrowing) .  Each  principal  payment  by 
DI  on  the  outstanding  notes  will  constitute 
a  transfer  of  capital  to  the  AFN  under 
1312(a)(7),  and  must  be  so  reflected  in 
calculating  DI’s  net  transfer  of  capital  to 
Schedule  A  in  1971  and  in  each  subsequent 
year  of  payment. 

For  a  more  detailed  treatment  of  §  313 
(d)(1)  see  5B324-8. 

§  B313— 7  Step  acquisitions. 

In  calculating  a  DI’s  net  transfer  of 
capital  to  all  AFNs  in  a  scheduled  area 
during  any  period  (including  the  base 
period  years  of  1965  and  1966),  the  DI 
should  include  (a)  all  transfers  of  funds 
or  other  property  as  a  result  of  which  the 
DI  acquires  an  AFN  and  (b)  all  transfers 
of  funds  or  other  property  to,  on  behalf 
of,  or  for  the  benefit  of  such  AFN  made 
by,  on  behalf  of,  or  for  the  benefit  of 
such  DI  within  12  months  prior  to  the 
date  of  the  transfer  by  which  it  became 
a  DI  in  such  AFN. 

Example  14.  On  November  1,  1969,  a  U8. 
corporation  (X)  having  no  AFNs  acquires 
8  percent  of  the  voting  stock  of  a  French 
corporation  (C)  from  an  unaffiliated  foreign 
national  for  $1  million  in  cash.  On  Decem¬ 
ber  1,  1969,  X  lends  C  $500,000.  On  March  1, 
1970,  X  acquires  an  additional  2  percent  of 
C's  voting  stock  from  a  second  unaffiliated 
foreign  national  for  $250,000  in  cash.  X’s  net 
transfer  of  capital  during  1969  to  Schedule  C 
is  zero.  X’s  net  transfer  of  capital  during  1970 
to  Schedule  C  is  $1,750,000. 

If  the  initial  purchase  of  X’s  voting  stock 
had  been  made  on  February  1,  1969,  there 
would  still  be  no  net  transfer  of  capital  in 
1969,  and  X’s  net  transfer  of  capital  during 
1970  to  Schedule  C  would  be  $750,000  (i.e., 
the  $250,000  transfer  of  capital  that  gave 
rise  to  the  DI-AFN  relationship  plus  the 
$500,000  lent  to  C  within  12  months  prior 
thereto). 

Example  15.  On  January  1, 1969,  a  U.S.  cor¬ 
poration  (X),  having  no  AFNs,  enters  into 
a  construction  contract  with  an  unaffiliated 
foreign  national  (Y)  whereby  X  is  to  con¬ 
struct  a  factory  for  Y  in  a  Schedule  C  coun¬ 


try.  On  March  1  a  project  office  is  opened  and 
preliminary  survey  work  on  the  project  is 
commenced.  On  April  1,  1969,  X  sends  equip¬ 
ment,  machinery  and  supplies  valued  at  $1 
million  to  the  project  site.  At  the  time  the 
project  office  was  opened,  X  reasonably  ex¬ 
pected  that  the  work  would  be  completed  by 
the  end  of  February  1970.  Thus,  the  project 
is  not  an  AFN  of  X  (see  §  304(d)  (ii) ) .  At  the 
end  of  1969,  net  assets  of  the  project  are  $1 
million,  but  there  has  been  no  net  transfer 
of  capital  to  Schedule  C  during  1969  since 
the  project  is  not  an  AFN.  Significant  diffi¬ 
culties  of  an  unexpected  nature  are  encoun¬ 
tered,  and  dining  1970,  X  sends  additional 
equipment,  machinery  and  supplies  valued 
at  $1  million  to  the  project  site.  At  tfle  end 
of  1970,  the  net  assets  employed  in  the  proj¬ 
ect  amount  to  $2  million.  Work  on  the  proj¬ 
ect  is  not  in  fact  completed  until  March  1, 
1971.  Accordingly,  since  work  on  the  project 
was  not  in  fact  completed  within  12  months 
from  the  date  it  commenced,  the  project  is 
an  AFN  of  X  commencing  January  1,  1970, 
and,  because  of  the  provisions  of  $  313(d)  (2) , 

X  has  made  a  positive  net  transfer  of  capital 
of  $2  million  to  Schedule  C  during  1970. 

B319 — Schedule  A,  B,  and  C 
Countries 

Section  319  assigns  each  of  the  coun¬ 
tries  of  the  world  to  one  of  three 
scheduled  areas,  A,  B,  and  C.  Direct  in¬ 
vestment  made  by  a  DI  is  generally  cal¬ 
culated  on  the  basis  of  a  scheduled  area, 
reflecting  aggregate  transactions  involv¬ 
ing  all  AFNs  in  such  schedule. 

The  countries  in  Schedule  A  include 
those  designated  as  less-developed  coun¬ 
tries  for  purposes  of  the  Interest  Equali¬ 
zation  Tax.  The  countries  in  Schedule  B 
include  certain  designated  countries 
such  as  Australia,  Ireland,  Japan,  New 
Zealand,  the  United  Kingdom,  certain 
Middle  East  oil-producing  countries  and, 
commencing  in  1970,  Spain.  The  coun¬ 
tries  in  Schedule  C  include  those  not 
included  in  Schedule  A  or  B,  such  as 
South  Africa  and  the  countries  of  con¬ 
tinental  Europe  other  than  Finland, 
Greece,  Turkey,  and  Yugoslavia  and, 
commencing  in  1970,  Spain. 

Section  319(b)  was  amended  in  1970 
to  reclassify  Spain  from  Schedule  C  to 
Schedule  B  as  of  January  1,  1970.  Con¬ 
sequently,  for  1970  and  succeeding  years 
DIs  should  include  all  direct  investment 
in  Spanish  AFNs  in  calculating  direct 
investment  in  Schedule  B  and  should  ex¬ 
clude  such  direct  investment  from  the 
Schedule  C  computation.  No  change  will 
be  made  in  the  base  period  figures  used 
to  calculate  §  504(a)  historical  allow¬ 
ables  or  in  any  direct  investment  re¬ 
ported  for  1968  and  1969.  Furthermore, 
a  DI’s  1970  §  504(b)  earnings  allowable 
in  Schedules  B  and  C  (based  on  1969 
earnings  reported  on  the  1969  Annual 
Report  Form  FDI-102F)  will  not  be 
changed.  It  is  not  necessary  or  permitted 
for  any  DI  to  amend  or  refile  its  Form 
FDI-101  or  Forms  FDI-102  and  FDI- 
102F  for  1968  or  1969  as  a  result  of  the 
reclassification  of  Spain.  However,  1970 
earnings  of  Spanish  AFN’s  will  be  in¬ 
cluded  with  other  Schedule  B  earnings 
for  purposes  of  determining  a  DI’s  1971 
§  504(b)  earnings  allowable  and  1971 
§  504(c)  (3)  upstream  adjustment  for 
Schedule  B.  The  computation  of  the 
§  506  incremental  earnings  allowable, 
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being  based  on  aggregate  worldwide  fig¬ 
ures,  will  not  be  affected  as  a  result  of 
this  change.  Although  the  Schedule  B 
historical  and  earnings  allowables  in 
effect  for  1970  will  not  be  increased  as  a 
result  of  this  change  in  the  scheduled 
area  to  which  Spain  is  assigned,  DIs  may 
downstream  unused  Schedule  C  allow¬ 
ables  to  Schedule  B  to  cover  any  in¬ 
creased  investment  in  Schedule  B  in  1970 
and  succeeding  years. 

Example  1.  DI  has  one  AFN,  which  is 
located  in  Spain,  and  §  504(a)  allowables  of 
$1,200,000  in  Schedule  C  and  zero  in  Sched¬ 
ules  B  and  A.  In  1970  DI  elects  §  504(a)  and 
makes  positive  direct  investment  of  $1  million 
in  its  Spanish  AFN.  DI  should  report  positive 
direct  Investment  in  1970  of  $1  million  in 
Schedule  B  and  zero  in  Schedule  C.  The 
Schedule  B  investment  is  authorized  by  DI’s 
Schedule  C  allowable,  under  the  carrydown 
provisions  of  §  504(d)  (3).  DI  will  have 
$200,000  of  carryforward  under  1  504(d)(3) 
which  will  authorize  additional  positive  di¬ 
rect  investment  in  Schedules  C,  B,  or  A  in 
1971  and  succeeding  years. 

Example  2.  DI  has  one  AFN.  which  is  lo¬ 
cated  in  Spain.  The  AFN’s  1969  earnings  are 
$4  million.  DI’s  §  504(a)  historical  allowables 
are  $800,000  in  Schedule  C  and  zero  in  Sched¬ 
ules  B  and  A.  In  1970,  DI  elects  the  §  504(b) 
earnings  allowable  and  makes  positive  direct 
investment  of  $1,200,000  in  its  Spanish  AFN, 
which  is  correctly  reported  in  Schedule  B. 
This  positive  direct  investment  is  authorized 
by  DI’s  Schedule  C  earnings  allowable  of 
$1,200,000  which  is  available  in  Schedule  B 
under  §  504(d) (3) . 

Example  3.  DI  has  one  AFN  which  is  lo¬ 
cated  in  Spain.  At  the  end  of  1969,  the  AFN 
owed  DI  $1  million  on  open  account.  In 
March  1970,  the  AFN  pays  DI  $1  million  in 
satisfaction  of  the  open  account  balance.  In 
October  1970  AFN  is  billed  $1,500,000  for  a 
shipment  of  goods,  so  that  the  open  account 
balance  at  the  end  of  1970  is  $1,500,000.  In 
1970,  DI  has  made  a  net  transfer  of  capital  to 
Schedule  B  of  $500,000. 

If  a  DI  expended  proceeds  of  long¬ 
term  foreign  borrowing  in  making  trans¬ 
fers  of  capital  to  Spanish  AFNs  prior  to 
1970  and  took  a  deduction  from  net 
transfer  of  capital  to  Schedule  C  under 
§  313(d)  (1),  repayment  of  such  borrow¬ 
ing  on  or  after  January  1,  1970,  will  con¬ 
stitute  a  transfer  of  capital  to  Schedule 
C  (not  Schedule  B)  under  5  312(a)(7). 

B321 — Calendar  Year  and  Fiscal 
Year 

The  term  “year”,  as  used  in  the  regu¬ 
lations,  is  defined  in  §  321(a)  to  mean  a 
calendar  year  except  for  DIs  securing 
permission  under  §  321(b)  to  measure 
compliance  on  the  basis  of  their  normal 
fiscal  year.  Although,  in  appropriate 
cases,  a  fiscal  year  DI  may  be  permitted 
to  comply  with  the  substantive  provisions 
of  the  regulations  on  such  basis  (§  321 
(b) ) ,  all  DIs  (including  all  fiscal  year 
DIs)  are  required  to  submit  cumulative 
quarterly  reports  (Form  FDI-102)  and 
the  annual  report  (Form  FDI-102F)  on 
a  calendar  basis.  DIs  receiving  permis¬ 
sion  to  measure  compliance  on  a  fiscal 
year  basis  must  file  an  additional  annual 
compliance  report  covering  operations 
for  such  fiscal  year. 

DIs  may  request  permission  to  com¬ 
ply  with  the  regulations  on  a  fiscal  year 
basis  by  applying  for  a  specific  exemp¬ 
tion  under  §  801.  The  applicant  must 


demonstrate  that  by  reason  of  the  nature 
of  its  business,  accurate  reflection  of 
total  annual  operations  for  purposes  of 
the  regulations  can  only  be  on  the  basis 
of  its  fiscal  year.  DIs  maintaining  normal 
books  and  records  on  a  calendar  year 
basis  are  not  eligible  for  relief  under 
5  321(b)  merely  because  one  or  more 
AFNs  operate  on  a  fiscal  year  basis.  DIs 
should  refer  to  the  general  instructions 
to  Forms  FDI-102  and  102F  with  respect 
to  reporting  earnings  of  AFNs  that  oper¬ 
ate  on  the  basis  of  a  fiscal  year  different 
from  the  DI’s. 

B322 — Person  Within  the 
United  States 
§  B322— 1  Introduction. 

The  regulations  apply  only  to  DIs, 
and  a  person  is  not  a  DI  unless  he  (or 
it)  is  a  “person  within  the  United 
States,”  as  defined  in  5  322.  (The  term 
“United  States”  is  defined  in  §  318.) 

§  B322— 2  Individuals. 

(i)  Residence.  Section  322(a)  (1)  pro¬ 
vides  that  a  resident  of  the  United 
States  is  a  person  within  the  United 
States.  This  rule  applies  without  regard 
to  citizenship. 

The  determination  whether  a  person  is 
a  “resident”  of  the  United  States  de¬ 
pends  on  the  facts  and  circumstances  of 
each  particular  case.  In  general,  a 
permanent  place  of  abode  within  the 
United  States  or  physical  presence  in 
the  United  States  for  more  than  183  days 
during  the  year  will  be  conclusive. 
However,  aliens  will  not  be  considered 
residents  of  the  United  States  if  they 
have  no  intention  to  remain  in  the 
United  States  permanently  or  for  an  in¬ 
definite  period.  Thus,  for  example,  an 
alien  present  in  the  United  States  as  a 
student,  an  entertainer  on  tour,  an 
athlete  competing  in  one  or  more  athletic 
contests,  a  patient  undergoing  medi¬ 
cal  treatment,  or  a  traveler  will  not  be 
treated  as  a  resident  of  the  United 
States.  Residence  in  the  United  States 
will  be  treated  as  continuous  notwith¬ 
standing  occasional  trips  out  of  the 
country  during  such  residence. 

(ii)  Center  of  economic  interest.  Sec¬ 
tion  322(a)  (2)  provides  that  a  citizen  of 
the  United  States  residing  abroad  is 
nevertheless  a  person  within  the  United 
States,  if  the  center  of  his  economic 
interests  is  located  within  the  United 
States.  Whether  a  U.S.  citizen’s  center 
of  economic  interests  is  located  within 
the  United  States  depends  on  the  par¬ 
ticular  facts  and  circumstances  of  each 
case.  Among  the  factors  that  will  be 
considered  are  the  length  of  time  resi¬ 
dence  has  been  outside  the  United 
States,  the  person’s  intention  concerning 
future  residence,  the  relative  values  of 
investments  in  the  United  States  and 
in  foreign  countries,  and  the  nature  of 
the  U.S.  investments  (i.e.,  whether  pas¬ 
sive  portfolio  investments  or  active  par¬ 
ticipation  in  business  is  involved) . 

Example  1.  A  U.S.  citizen  (X)  becomes  a 
resident  of  a  foreign  country  in  February 
1968.  X  owns  all  the  stock  of  a  U.S.  corpora¬ 
tion  (Y).  After  X  becomes  a  nonresident  of 
the  United  States,  he  nevertheless  continues 
actively  to  participate  in  Y’s  business  and 


makes  frequent  trips  to  the  United  States 
for  this  purpose.  X’s  only  other  Investments 
are  of  a  portfolio  and  short-term  debt  nature. 

X  Is  a  person  within  the  United  States. 

Example  2.  A  U.S.  citizen  (X)  owns  a 
retail  merchandising  business  In  the  United 
States.  Upon  reaching  age  65,  X  sells  his 
business  to  an  unrelated  person  within  the 
United  States  and  purchases  an  annuity 
from  a  U.S.  insurance  company.  In  Janu¬ 
ary  1968,  X  sells  his  home  in  the  United 
States  and  he  and  his  wife  move  to  Iceland, 

X’s  ancestral  homeland,  where  he  establishes 
a  permanent  residence.  X’s  grown  children 
continue  to  live  In  the  United  States.  X 
continues  to  maintain  bank  accounts  in  the 
United  States,  into  which  periodic  payments 
from  the  proceeds  of  his  annuity  are  made. 

X  also  continues  to  own  a  small  parcel  of  un¬ 
developed  real  estate  in  the  United  States, 
purchased  many  years  ago  for  investment. 

X  is  not  a  person  within  the  United  States. 

Example  3.  A  U.S.  citizen  (W),  resident  in 
a  foreign  country  for  many  years,  owns  75 
percent  of  the  stock  of  X  and  Y,  both  U.S. 
corporations.  Y  owns  75  percent  of  Z,  a  third 
U.S.  corporation.  X  owns  all  the  share  capital 
of  6  foreign  corporations  and  has  12  branch 
operations  in  foreign  countries,  and  Y  owns 
all  the  share  capital  of  six  different  foreign 
corporations  and  has  10  branch  operations 
in  foreign  countries.  X,  Y,  and  Z  all  have 
substantial  manufacturing  or  selling  opera¬ 
tions  in  the  United  States.  The  products  of 
X,  Y,  and  Z  are  sold  both  in  the  United 
States  and  in  foreign  countries.  Total  sales 
of  X,  Y,  and  Z  and  their  12  foreign  affiliated 
corporations  and  22  foreign  branches  amount 
to  several  million  dollars  annually.  All  major 
policy  decisions  of  X,  Y,  and  Z  and  their 
affiliated  foreign  nationals  are  made  by  W, 
who  maintains  no  fixed  office  abroad. 

Decisions  on  particular  matters  within  the 
policy  guidelines  laid  down  by  W  are  made 
at  the  head  offices  of  the  three  U.S.  corpora¬ 
tions  and  are  relayed  to  all  domestic  and 
foreign  operations  from  such  head  offices, 
subject  only  to  the  periodic  review  of  W. 
W  conducts  no  significant  separate  foreign 
business  activities  aside  from  those  con¬ 
ducted  through  his  direction  of  the  affairs 
of  X,  Y,  and  Z  corporations.  W  is  a  person 
within  the  United  States. 

Example  4.  A  U.S.  citizen  (X)  owns  all  the 
stock  of  Y,  a  U.S.  corporation  with  extensive, 
worldwide  foreign  operations.  In  1965,  X 
establishes  his  permanent  residence  in  Bel¬ 
gium,  and  C,  a  foreign  corporation,  in  Bel¬ 
gium.  In  September  1966,  C  purchases  ail 
the  stock  of  Y  from  X,  in  exchange  for  addi¬ 
tional  shares  in  C.  In  a  series  of  corporate 
reorganizations  carried  out  in  1966  and  1967, 
the  foreign  operations  formerly  conducted  by 
Y  and  the  foreign  corporations  previously 
owned  by  Y  become  foreign  operations  and 
corporations  conducted  and  owned,  respec¬ 
tively,  by  C.  Direction  of  all  such  operations 
is  carried  on  in  Belgium;  the  head  offices 
and  senior  managerial  staff  are  moved  to 
Belgium;  and  by  December  1967,  Y  has  no 
foreign  holdings  of  its  own.  X  is  not  a  person 
within  the  United  States  in  1968. 

Example  5.  A  U.S.  citizen  (X),  having  per¬ 
manently  resided  in  Italy  sinoe  1961,  owns 
several  parcels  of  undeveloped  and  commer¬ 
cial  real  estate  in  the  United  States  with  an 
aggregate  fair  market  value  in  excess  of 
$10  million  in  January  1968.  The  commercial 
real  estate  is  managed  for  X  'by  an  inde¬ 
pendent  real  estate  organization,  and  profits 
are  remitted  to  X  periodically.  X  maintains 
certain  bank  accounts  in  the  United  States 
in  connection  with  his  real  estate  invest¬ 
ments.  His  only  other  U.S.  investments  con¬ 
sist  of  marketable  securities  of  large  U.S.  cor¬ 
porations.  X  makes  one  or  two  trips  per 
year  to  the  United  States,  primarily  to  visit 
relatives.  X  has  no  significant  investments 
in  foreign  oountrlee.  X  is  not  a  person  within 
the  United  States. 
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§  B322— 3  Corporations  or  partnerships. 

Section  322(a)  (3)  provides  that  a  cor¬ 
poration  or  partnership  organized  under 
tne  laws  of  the  United  States  (excluding 
a  branch  of  such  corporation  or  partner¬ 
ship.  if  the  branch  is  a  separate  foreign 
national  under  §  302)  is  a  person  within 
the  United  States. 

§  B322— 4  Trusts. 

Trusts  (other  than  a  trust  deemed  to 
be  a  corporation  under  §  307(b) )  deemed 
to  be  persons  within  the  United  States, 
under  §  322(a)  (4),  include  inter  vivos  or 
testamentary  trusts  established  by  per¬ 
sons  within  the  United  States  in  which 
a  person  or  persons  within  the  United 
States  have  substantial  beneficial  in¬ 
terest. 

An  inter  vivos  trust  governed  by  the 
laws  of  the  United  States  to  which  any 
property  is  or  has  been  contributed  by 
a  person  who,  at  the  time  of  making  the 
contribution,  is  or  was  a  person  within 
the  United  States  would  be  governed  by 
§  322(a)  (4),  if:  (a)  Such  contribution 
is  or  was  made  on  or  after  January  1, 
1968;  or  (b)  the  terms  of  the  trust  are 
such  that  the  income  therefrom  is  cur¬ 
rently  taxable  to  such  persons  for  U.S. 
Federal  Income  Tax  purposes;  or  (c) 
a  majority  of  the  trustees  thereof  are  or 
were,  at  any  time  after  January  1,  1968, 
persons  within  the  United  States  and 
OFDI  has  not  been  furnished  with  satis¬ 
factory  evidence  that  no  person  or  per¬ 
sons  within  the  United  States  have  a 
substantial  beneficial  interest  in  the 
trust. 

A  testamentary  trust  governed  by  the 
laws  of  the  United  States  and  created 
by  a  person  who,  at  the  time  of  his  death, 
was  a  person  within  the  United  States, 
would  likewise  be  governed  by  §  322(a) 

(4) ,  if  a  majority  of  the  trustees  thereof 
are  or  were,  at  any  time  after  January  1, 
1968,  persons  within  the  United  States 
and  OFDI  has  not  been  furnished  satis¬ 
factory  evidence  that  no  person  or  per¬ 
sons  within  the  United  States  have  a 
substantial  beneficial  interest  in  the 
trust 

§  B322— 5  Estates. 

A  decedent’s  estate  is  deemed  to  be  a 
person  within  the  United  States  under 
S  322(a)  (5),  if  the  deceased  was  a  person 
within  the  United  States  at  the  time  of 
his  death,  and:  (a)  A  majority  of  the 
executors  or  administrators  are  persons 
within  the  United  States,  or  substantial 
assets  of  the  estate  are  being  adminis¬ 
tered  under  the  laws,  of  the  United 
States;  and  (b)  OFDI  has  not  been 
furnished  satisfactory  evidence  that  no 
person  or  persons  within  the  United 
States  have  a  substantial  beneficial  in¬ 
terest  in  the  estate. 

§  B322— 6  Domestic  banks. 

Section  322(a)(6)  makes  clear  that  a 
domestic  bank  (including  a  domestic 
branch  or  office  of  a  foreign  bank),  as 
defined  in  §  317(a),  will  be  considered  a 
person  within  the  United  States. 

§  B322— 7  Special  cases. 

Under  §  322(b),  OFDI  may  determine, 
in  particular  cases  based  on  the  facts 


and  circumstances  involved,  that  a  per¬ 
son  not  described  in  §  322(a),  or  an  ac¬ 
tivity  (such  as  a  branch)  of  a  person  not 
described  in  §  322(a),  is  nevertheless  a 
person  within  the  United  States  for  pur¬ 
poses  of  the  regulations. 

Example  6.  Corporation  Y,  a  foreign  cor¬ 
poration,  has  no  managerial  office  or  opera¬ 
tions  in  the  country  of  incorporation. 
Ninety-five  percent  of  Y’s  share  capital  is 
held  by  persons  within  the  United  States  and 
shares  are  traded  on  a  national  securities 
exchange  in  the  United  States.  The  princi¬ 
pal  office  of  Y  is  in  the  United  States  and  all 
officers  and  directors  are  citizens  and  resi¬ 
dents  of  the  United  States.  Y  owns  more  than 
10  percent  of  the  share  capital  (in  propor¬ 
tions  ranging  from  15  percent  to  100  percent) 
of  more  than  20  foreign  corporations.  Under 
the  foregoing  facts,  Y  could  be  deemed  a 
person  within  the  United  States  for  purposes 
of  the  regulations. 

B323 — International  Finance 
Subsidiaries 

Section  323  defines  the  term  “interna¬ 
tional  finance  subsidiary”  (“IFS”)  to 
mean  a  corporation  organized  under  the 
laws  of  the  United  States,  all  the  stock 
of  which  (disregarding  directors’  quali¬ 
fying  shares)  is  owned  directly  or  indi¬ 
rectly  by  a  DI,  and  the  principal  business 
of  which  is  to  borrow  funds  from  foreign 
nationals,  other  than  AFNs  of  the  DI, 
and  to  invest  such  funds  in  debt  or  equity 
securities  of  AFNs  of  the  DI.  The  section 
further  provides  that  a  DI  and  its  IFS 
are  considered  a  single  person  for  all 
purposes  of  the  regulations. 

Accordingly,  direct  investment-  trans¬ 
actions  of,  and  foreign  balances  held  by, 
an  IFS  are  attributed  to  the  DI,  and 
transactions  between  the  DI  and  the  IFS 
are  ignored  for  purposes  of  the  regu¬ 
lations.  Similarly,  long-term  foreign 
borrowings  obtained  by  the  IFS  are  con¬ 
sidered  borrowings  by  the  DI,  and  only 
one  certificate  need  be  filed  by  the  DI 
under  §  1002  (a)  (6)  and  (b)  concerning 
each  such  borrowing.  Therefore,  if  the 
DI  guarantees  due  and  punctual  pay¬ 
ment  of  the  principal,  premium  (if  any), 
and  interest  on  debt  obligations  of  the 
together  with  due  and  punctual 
mandatory  sinking  fund  payments  (if 
any),  the  DI  should  file  the  “Subpart 
J”  certificate  as  a  borrower,  not  a  guar¬ 
antor,  and  any  payments  made  by  DI 
under  the  guarantee  (including  delivery 
of  capital  stock  of  DI  pursuant  to  exer¬ 
cise  of  conversion  privileges)  will  be 
treated  as  repayments  by  a  borrower 
and  not  by  a  guarantor. 

In  light  of  the  foregoing,  records 
maintained  pursuant  to  55  203(c)  and 
601,  and  reports  filed  under  §  602,  by 
the  DI  should  include  all  relevant  items 
attributable  to  the  IFS. 

B324 — Long-Term  Foreign  Borrowing 
§  B324— 1  Introduction. 

Section  324  sets  forth  the  rules  govern¬ 
ing  the  qualification  of  borrowing  by  a 
DI  as  long-term  foreign  borrowing  and 
the  amount  of  proceeds  of  long-term 
foreign  borrowing  that  may  be  used  as  an 
offset  in  calculating  direct  investment. 
In  addition,  S  324  deals  with  the  effect 
of  refinancing  and  repayment  of  borrow¬ 
ings.  Related  provisions  of  the  regula¬ 


tions  concerning  the  use  of  proceeds 
and  the  repayment  of  long-term  foreign 
borrowing  are  also  discussed  in  this  sec¬ 
tion  of  the  Bulletin. 

DI  may  offset  direct  investment  either 
through  a  deduction  from  net  transfer  of 
capital  under  §  313(d)(1)  for  expendi¬ 
ture  of  proceeds  of  long-term  foreign 
borrowing  or  through  a  deduction  from 
positive  direct  investment  by  allocating 
such  proceeds  under  §  306(e).  Only  pro¬ 
ceeds  of  a  borrowing  that  qualifies  under 
§  324  as  long-term  foreign  borrowing 
may  be  used  as  an  offset  to  direct 
investment. 

Section  B324-4  contains  a  detailed 
description  as  to  how  borrowing  qualifies 
as  long-term  foreign  borrowing.  The  re¬ 
quirements  for  qualification  depend  upon 
when  the  borrowing  was  made. 

The  gross  amount  of  funds  or  other 
property  received  from  long-term  foreign 
borrowing  constitutes  “proceeds  of  long¬ 
term  foreign  borrowing”  until  the  under¬ 
lying  borrowing  is  repaid.  Proceeds  are 
“available  proceeds”  until  expended  in 
making  transfers  of  capital  to  AFNs  or 
allocated  to  positive  direct  investment. 
Only  available  proceeds  of  long-term 
foreign  borrowing  are  deducted  from  net 
transfer  of  capital  under  §  313(d)(1)  or 
from  positive  direct  investment  under 
§  306(e) .  After  deduction  for  expenditure 
or  allocation,  the  amount  of  the  borrow¬ 
ing  outstanding  still  constitutes  proceeds 
of  long-term  foreign  borrowing  but 
ceases  to  be  available  proceeds.  As  pro¬ 
vided  in  |  203(d)  (2)  and  (3),  a  DI  may 
change  the  scheduled  area  to  which  the 
offset  applies.  (See  §  B324-10.)  For  ex¬ 
ample,  if  a  DI  expended  and  deducted 
(under  5  313(d)(1))  available  proceeds 
of  long-term  foreign  borrowing  in 
Schedule  A,  those  proceeds  could  sub¬ 
sequently  be  allocated  to  and  deducted 
from  positive  direct  investment  in 
Schedule  B  (under  5  203(d)(2)).  Upon 
such  allocation  to  Schedule  B,  however, 
DI  must  recognize  a  transfer  of  capital 
to  Schedule  A,  where  the  previous  de¬ 
duction  was  taken.  Section  203(d)(2) 
also  permits  further  allocations  of  the 
proceeds  while  the  borrowing  is  out¬ 
standing,  with  the  same  effects.  Proceeds 
originally  expended  and  subsequently 
allocated  to  a  different  scheduled  area 
under  §  203(d)  (2)  may  remain  expended 
in  an  AFN  or  may  be  expended  in  an¬ 
other  AFN,  but  no  deduction  under 
5  313(d)(1)  may  be  taken  for  such 
expenditure. 

Repayment  (in  whole  or  in  part)  of  a 
long-term  foreign  borrowing  for  which  a 
direct  investment  offset  was  taken  is 
recognized  as  a  transfer  of  capital 
(5  312(a)  (7) )  in  the  last  scheduled  area 
in  which  a  deduction  was  taken,  whether 
under  §  306(e),  5  313(d)  (1),  5  203(d)  (2), 
or  5  203(d)(3).  If  deductions  were  last 
taken  in  more  than  one  scheduled  area, 
the  charge  is  made  on  a  proportional 
basis  among  the  scheduled  areas. 

The  regulations  require  a  DI  to  keep 
separate  books  and  records  with  respect 
to  long-term  foreign  borrowings  and  the 
uses  to  which  the  proceeds  of  such  bor¬ 
rowings  have  been  put.  Such  records 
must  distinguish  between  deductions 
taken  by  reason  of  the  borrowing  and 
the  actual  flow  of  funds.  (See  5  203(b) .) 
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§  B324— 2  Related  sections. 

The  following  sections  of  the  regula¬ 
tions  relate  to  long-term  foreign 
borrowing: 

(i)  Section  1002.  Even  though  a  trans¬ 
fer  of  capital  is  recognized  upon  repay¬ 
ment  of  a  long-term  foreign  borrowing 
the  proceeds  of  which  were  expended  or 
allocated,  positive  direct  investment  re¬ 
sulting  from  such  repayment  may  be 
authorized  by  §  1002  (subject  to  the 
provisions  of  §  1003)  if  DI  has  satisfied 
applicable  certification  requirements. 

(ii)  Section  203(c).  A  DI  is  permitted 
to  hold  available  proceeds  of  long-term 
foreign  borrowing  in  the  form  of  liquid 
foreign  balances  without  limitation  in 
amount. 

(iii)  Section  203(d)  (1) .  A  positive  net 
transfer  of  capital  (subject  to  certain 
exemptions)  to  any  scheduled  area  is 
prohibited  during  any  year  if  a  DI  holds 
available  proceeds  of  long-term  foreign 
borrowing  in  the  form  of  foreign  prop¬ 
erty  at  the  end  of  such  year. 

(iv)  Subpart  N.  Proceeds  of  an  over¬ 
seas  borrowing  that  are  loaned  by  a 
qualified  overseas  finance  subsidiary  to 
the  DI  in  proceeds  borrowing  are  deemed 
available  proceeds  of  long-term  foreign 
borrowing  as  defined  in  §  324(d).  (See 
§  B1403-1.) 

§  B324— 3  Summary  of  §  324. 

Section  324  has  been  amended  with  re¬ 
spect  to  borrowings  made  on  or  after 
May  1,  1970.  These  amendments  were 
published  in  final  form  in  the  Federal 
Register  on  June  13, 1970  (35  F.R.  9248) . 
The  following  summary  compares  the 
structure  of  §  324  before  and  after  the 
1970  amendments. 

Prior  to  amendment  the  provisions  of 
§  324  were  as  follows: 

(a)  Definition  of  long-term  foreign  bor¬ 
rowing  applicable  to  (1)  borrowings  made 
prior  to  January  1,  1968,  and  (11)  borrow¬ 
ings  made  on  or  after  January  1, 1968. 

(b) (1)  Effect  of  refinancing. 

(b)  (2)  Effect  of  conversion  of  convertible 
debt  instruments. 

(c)  Definition  of  proceeds. 

(d)  Definition  of  available  proceeds. 

(e)  Requirements  In  addition  to  those  of 
§  324(a)  applicable  to  borrowings  made  on  or 
after  June  10, 1968. 

The  provisions  of  §  324  as  amended  are 
as  follows: 

(a)(1)  Definition  of  foreign  borrowing 
(incorporating  the  conditions  of  former 
§  324(e)). 

(a)  (2)  Definition  of  long-term  foreign 
borrowing  applicable  to  borrowings  made  on 
or  after  May  1, 1970. 

(a)  (3)  Definition  of  long-term  foreign 
borrowing  applicable  to  borrowings  made 
prior  to  May  1,  1970  (by  reference  to  former 
§  3241. 

(b)  (1)  Definition  of  refinancing  (amended 
to  conform  to  new  S  324(a) ) . 

(b)  (2)  (Unchanged] 

(c)  (Unchanged] 

(d)  (Unchanged] 

(e)  [Revoked] 

§  B324— 4  Definition  of  long-term  for 
eign  borrowing. 

To  qualify  as  long-term  foreign  bor¬ 
rowing  under  S  324  a  borrowing  must  be 
made  by  a  DI  from  a  foreign  national, 


other  than  an  AFN  or  a  Canadian  per¬ 
son  as  described  in  $  1106.  See  former 
§  324(a)  and  new  §  324(a)  (1) . 

The  term  “borrowing”  as  used  in  §  324 
refers  not  only  to  the  typical  loan  of 
funds  to  or  sale  of  debt  obligations  by  a 
DI,  but  also  to  other  transactions  re¬ 
sulting  in  acquisition  of  an  equity  in¬ 
terest  in  consideration  for  a  fixed  sum  or 
sums  (regardless  of  the  medium  of  pay¬ 
ment)  for  which  payment  is  completely 
or  partially  deferred.  For  example,  an 
installment  purchase  (including  a  long¬ 
term  lease  or  charter  that  is  treated,  con¬ 
sistent  with  accounting  principles  gen¬ 
erally  accepted  in  the  United  States,  as 
an  installment  purchase)  would  be  a  bor¬ 
rowing  that  might  qualify  as  long-term 
foreign  borrowing  under  §  324.  See  Ex¬ 
amples  1,  2,  and  3  below. 

The  term  “borrowing”  involves  only 
issuance  of  debt  obligations,  not  equity 
securities,  by  a  DI.  See  Examples  2  and 
6  below.  An  international  finance  sub¬ 
sidiary  of  a  DI  (see  §  323)  is  considered 
the  same  entity  as  the  DI.  If  such  sub¬ 
sidiary  issues  debentures  convertible 
into  stock  of  the  DI,  the  debentures  will 
be  considered  debt  obligations  of  the  DI; 
however,  if  the  debentures  have  detach¬ 
able  warrants  entitling  the  holder  to  pur¬ 
chase  DI’s  stock,  the  issue  will  be 
considered  to  be  part  debt  and  part 
equity.  (For  discussion  of  the  computa¬ 
tion  of  proceeds  of  long-term  foreign 
borrrowing  when  debentures  are  issued 
with  warrants  attached,  see  Examples  5 
and  24  below.) 

For  purposes  of  determining  whether  a 
borrowing  is  from  a  foreign  national,  the 
lender  will  be  considered  to  be  the  per¬ 
son  extending  the  credit.  With  respect  to 
issuance  of  debt  obligations,  the  first 
public  purchasers  are  generally  consid¬ 
ered  the  lenders.  Accordingly,  sales  of 
debt  obligations  to  underwriters  or  deal¬ 
ers,  United  States  or  foreign,  in  a  public 
offering  are  irrelevant  in  determining 
whether  the  debt  obligations  are  sold  to 
foreign  nationals.  Similarly,  if  a  foreign 
national  does  not  act  for  its  own  account, 
but  as  agent  or  fiduciary  for  the  account 
of  another  person,  the  nationality  and 
residence  of  the  person  actually  extend¬ 
ing  credit  will  determine  whether  the 
borrowing  is  from  a  foreign  national.  See 
Example  7  below. 

Example  1.  DI  purchases  all  the  voting 
stock  of  a  French  corporation  from  an  un¬ 
affiliated  foreign  national.  The  purchase  price 
is  $1  million,  $250,000  of  which  was  paid  in 
cash  at  the  closing,  the  balance  being  pay¬ 
able  (together  with  interest)  in  three  equal 
annual  installments  commencing  1  year  from 
the  date  of  closing.  DI  has  made  a  transfer  of 
capital  of  $1  million  and  a  borrowing  from  a 
foreign  national  of  $750,000,  which  will 
qualify  as  long-term  foreign  borrowing  if  it 
meets  the  applicable  requirements  of  §  324. 
See  §  B324— 4  (i)-(iv). 

Example  2.  DI  acquires  all  the  voting 
equity  of  a  French  corporation  from  foreign 
shareholders,  in  exchange  for  20,000  shares 
of  DI’s  common  stock  at  the  closing,  10,000 
shares  of  such  stock  3  years  after  the  closing, 
and  an  indeterminate  number  of  shares 
(based  on  future  earnings  of  the  French 
corporation)  5  years  after  the  closing.  DI 
has  not  made  a  borrowing  with  respect  to  the 
obligation  to  deliver  common  stock  3  years 
and  5  years  hence.  (The  value  of  the  transfer 


of  capital  will  depend  on  all  the  facts  and 
circumstances  of  the  acquisition.)  If,  how¬ 
ever,  DI  had  agreed  to  deliver  $10  million 
worth  of  its  capital  stock  3  years  after  closing 
(the  actual  number  of  shares  to  be  delivered 
will  depend  on  their  market  value  at  the 
time),  DI  would  be  deemed  to  have  made  a 
borrowing  of  $10  million.  The  obligation 
would  be  for  a  fixed  sum,  and  the  medium 
of  payment  may  be  other  than  cash. 

Example  3.  DI  enters  Into  a  10-year  equip¬ 
ment  lease  with  an  unaffiliated  foreign  na¬ 
tional  (X).  The  equipment  lease  with  X  is 
appropriately  treated  as  an  installment  pur¬ 
chase  by  DI  under  accounting  principles  gen¬ 
erally  accepted  in  the  United  States.  An 
appropriate  portion  of  the  aggregate  rentals 
should  be  treated  as  borrowing  from  a  foreign 
national  by  DI,  the  remainder  being  allo¬ 
cated  to  interest  charges. 

Example  4.  An  international  finance  sub¬ 
sidiary  of  DI  sells  abroad  $20  million  face 
amount  of  debentures  at  par.  The  debentures 
have  a  12-year  maturity  and  are  convertible 
into  common  stock  of  DI  after  6  months  from 
date  of  issue.  DI  has  made  a  borrowing  from 
a  foreign  national  of  $20  million,  which  will 
qualify  as  long-term  foreign  borrowing  if  It 
meets  the  applicable  requirements  of  I  324. 
See  §  B324-4  (i)-(iv). 

Example  5.  An  International  finance  sub¬ 
sidiary  of  DI  sells  abroad  $20  million  face 
amount  of  debentures  at  par.  The  debentures 
have  a  12-year  term  and  have  no  required 
sinking  fund  payments.  Each  $1,000  deben¬ 
ture  is  sold  with  a  warrant  attached  for  five 
shares  of  common  stock  of  DI.  The  warrants 
are  detachable  after  6  months,  and  are  exer¬ 
cisable  after  12  months  from  the  issue  date. 
DI  has  made  a  borrowing  from  a  foreign  na¬ 
tional  of  $20  million,  less  an  amount  reason¬ 
ably  allocable  to  the  value  of  the  warrants. 

Example  6.  DI  sells  abroad  500,000  shares 
of  preferred  stock  for  $50  per  share.  DI  has 
not  made  a  borrowing  for  purposes  of  §  324. 

Example  7.  DI  desires  to  borrow  $1  million 
from  a  Swiss  bank.  The  bank  states  that  it 
would  not  itself  lend  the  funds,  but  that  it 
can  place  the  loan  with  a  U.S.  resident  and 
national  who  has  an  account  at  the  Swiss 
bank.  The  loan,  if  consummated,  would  not 
constitute  a  borrowing  from  a  foreign  na¬ 
tional  within  the  meaning  of  §  324(a). 

The  additional  requirements  for  a  bor¬ 
rowing  by  a  DI  from  a  foreign  national 
to  qualify  as  long-term  foreign  borrow¬ 
ing  depend  upon  whether  the  borrowing 
was  made  (i)  prior  to  January  1,  1968 
(the  effective  date  of  the  Program) ;  (ii) 
from  January  1  through  June  9,  1968; 
(iii)  from  June  10,  1968  through  April  30, 
1970;  or  (iv)  on  or  after  May  1,  1970. 

(i)  Borrowings  made  prior  to  Janu¬ 
ary  1,  1968.  A  borrowing  made  prior  to 
January  1,  1968,  was  a  long-term  foreign 
borrowing  if  such  borrowing  had  an  orig¬ 
inal  maturity  of  at  least  12  months  from 
the  original  date  of  such  borrowing,  or  if 
nc  principal  payments  were,  in  fact, 
made  within  12  months  from  the  date  of 
the  borrowing. 

(ii)  Borrowings  made  on  or  after 
January  1,  1968,  and  prior  to  June  10, 
1968.  A  borrowing  made  on  or- after  Janu¬ 
ary  1  and  prior  to  June  10,  1968,  was  a 
long-term  foreign  borrowing  if  such  bor¬ 
rowing  had  an  original  maturity  of  at 
least  12  months  from  the  original  date 
of  such  borrowing.  The  same  require¬ 
ments  apply  to  borrowings  made  on  or 
after  June  10,  1968,  and  prior  to  May  1, 
1970,  except  that  an  additional  require¬ 
ment  was  imposed  by  former  §  324(e) 
during  that  period.  See  S  B324-4(iii). 
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The  “original  maturity”  of  a  borrowing 
referred  to  the  date  the  first  principal 
payment  was  required.  Provisions  for  ac¬ 
celeration  upon  default  or  conversion 
privileges  in  convertible  debt  instruments 
were  disregarded  in  determining  whether 
a  borrowing  had  an  original  maturity  of 
12  months.  A  borrowing  made  on  or  after 
January  1,  1968,  but  prior  to  May  1,  1970, 
was  treated  as  having  an  original  matur- 
rity  of  at  least  12  months  if  there  were 
express  provisions  for  renewal,  extension, 
or  continuance  of  the  debt  for  a  total 
term  of  at  least  12  months  and  the  DI 
reasonably  expected  that  no  principal 
payment  would  be  made  within  12 
months  after  the  date  of  the  borrowing. 

The  date  of  a  borrowing  refers  to  the 
date  the  proceeds  are  received  by  the  DI. 
Opening  of  a  line  of  credit,  such  as  a  re¬ 
volving  credit  agreement  or  an  overdraft 
facility,  is  not  itself  a  borrowing;  borrow¬ 
ing  under  a  line  of  credit  occurs  on  the 
date  of  takedown,  in  the  amount  of  funds 
so  received.  On  the  other  hand,  a  borrow¬ 
ing  involving  the  public  offering  of  debt 
obligations  is  deemed  to  have  been  made 
on  the  date  the  obligations  are  issued. 
See  §  1002(e)(1). 

Example  8.  On  July  1,  1969,  DI  entered 
into  a  5-year  agreement  with  a  German  bank 
under  which  the  bank  agreed  to  loan  DI  up 
to  $10  million,  with  the  loan  or  loans  to  be 
evidenced  by  12-month  notes.  As  of  that  date, 
DI  had  not  made  a  long-term  foreign  borrow¬ 
ing.  On  September  1,  1969,  DI  made  a  take¬ 
down  of  $5  million,  evidenced  by  ten  12- 
month  notes  for  $500,000  each.  Thus,  on 
September  1,  1969,  DI  made  a  long-term  for¬ 
eign  borrowing  of  $5  million. 

(iii)  Borrowings  made  on  or  after 
June  10,  1968:  §  324(a)(1)  and  former 
§  324(e) .  As  a  result  of  former  §  324(e), 
borrowings  made  from  June  10,  1968, 
through  April  30,  1970,  could  not  qualify 
as  long-term  foreign  borrowing  unless: 

The  borrowing  was  from  a  foreign  bank;  or 

The  borrowing  was  from  or  was  guaranteed 
by  a  foreign  country  or  any  agency  thereof; 
or 

The  borrowing  had  an  original  maturity  of 
at  least  3-  years,  and  (as  of  the  date  of  the 
borrowing)  acquisition  of  the  debt  obligation 
would  have  been  subject  to  the  U.S.  Interest 
Equalization  Tax;  or 

The  lender  agreed  in  writing  that,  for  a 
period  of  3  years  from  the  date  of  the  borrow¬ 
ing  or  until  final  maturity,  whichever  would 
first  occur,  it  would  not  sell  or  otherwise 
transfer  the  debt  obligation  resulting  from 
the  borrowing  (a)  to  a  resident  or  national 
of  the  United  States  (other  than  a  foreign 
bank  as  defined  in  |  317)  or  to  a  Canadian 
person  (as  defined  in  §  1101),  or  (b)  to  any 
person  who  the  lender  had  reason  to  believe 
would  sell  or  otherwise  transfer  the  debt 
obligation  to  a  U.S.  resident  or  national  or  to 
a  Canadian  person. 

Section  324(e)  was  revoked  pursuant  to 
the  amendments  to  §  324,  published 
June  13,  1970  <35  F.R.  9248).  However, 
the  conditions  imposed  by  §  324(e)  have 
been  incorporated  into  the  definition  of 
“foreign  borrowing”  set  forth  in  new 
§  324(a)  (1)  effective  with  respect  to  bor¬ 
rowings  made  on  or  after  May  1,  1970, 
except  that  the  3 -year  original  maturity 
requirement  of  the  third  alternative  has 
been  eliminated. 

In  connection  with  the  first  alternative 
(§  324(a)(1)  (i)  and  former  §  324(e)  (1)), 


note  that  a  foreign  branch  of  a  U.S.  bank 
is  considered  a  foreign  bank  under  §  317. 
However,  in  order  for  a  borrowing  to 
qualify  under  this  category,  it  is  not 
enough  that  the  borrowing  is  made 
through  an  entity  organized  or  operat¬ 
ing  as  a  “bank”  under  the  laws  of  a 
foreign  country.  In  addition  to  meeting 
that  institutional  test,  the  borrowing 
must  meet  a  functional  test.  For  example, 
the  functional  test  would  not  be  satisfied 
if  <a>  the  bank  is  not  itself  the  obligee 
on  the  DI's  debt  obligation,  or  (b)  the 
bank  acts  as  agent  for  a  principal  other 
than  a  foreign  bank  (see  Example  7 
above),  or  (c)  the  bank  acts  as  under¬ 
writer  for  the  DI  with  respect  to  sale  of 
the  debt  obligations,  or  (d)  the  DI  has 
reason  to  believe  that  the  bank  does  not 
intend  to  hold  the  debt  obligations  until 
maturity  but  to  sell,  market  or  other¬ 
wise  transfer  such  obligations.  In  any  of 
these  cases  the  borrowing  will  not  be 
from  a  foreign  bank  and  must  qualify 
under  one  of  the  other  categories  of 
§  324(a) (1). 

Example  9.  DI  desires  to  place  with  Euro¬ 
peans  $5  million  principal  amount  of  long¬ 
term  notes  convertible  into  common  stock. 
DI  contracts  with  a  French  subsidiary  of  a 
U.S.  investment  bank,  the  subsidiary  being 
organized  as  a  French  bank,  to  underwrite  the 
placement  with  European  nationals.  The  $5 
million  borrowing  is  not  from  a  foreign  bank 
and,  therefore,  must  qualify  under  another 
category  of  §  324(a)  (1)  if  it  is  to  constitute  a 
foreign  borrowing. 

In  connection  with  §  324(a)  (2)  (ii),  an 
industrial  or  commercial  enterprise  of  a 
foreign  government  operating  essentially 
in  the  private  business  sector  shall  not  be 
considered  as  part  of  the  government  of 
that  country  or  as  an  agency  thereof. 

Section  324(a)  (1)  (iii)  is  intended  to 
permit  debenture  issues  of  a  DI’s  inter¬ 
national  finance  subsidiary  that  are  sold 
to  foreign  nationals  to  qualify  as  foreign 
borrowing.  Typically,  such  debentures 
are  guaranteed  as  to  payment  of  prin¬ 
cipal  and  interest  by  the  parent  DI,  and 
may  or  may  not  be  convertible  into  com¬ 
mon  stock  of  the  parent.  In  order  to 
satisfy  the  requirements  of  5  324(a)(1) 
(iii),  the  debentures  must  be  subject 
to  the  U.S.  Interest  Equalization  Tax 
(“IET”),  if  purchased  by  residents  or 
nationals  of  the  United  States. 

The  requirement  concerning  applica¬ 
bility  of  the  IET  does  not  mean  that  the 
tax  actually  must  be  imposed  on  a  par¬ 
ticular  U.S.  resident  or  national.  The 
requirement  is  satisfied  if  the  nature  of 
the  debt  obligation  is  such  that  under 
normal  circumstances  the  tax  would  be 
imposed  upon  acquisition  by  any  U.S. 
resident  or  national.  Accordingly,  debt 
obligations  issued  by  a  less-developed 
country  corporation  (exempt  from  the 
IET  under  Internal  Revenue  Code  §  4916) 
will  not  satisfy  the  conditions  of  §  324(a) 
(1)  (iii).  On  the  other  hand,  a  debt  obli¬ 
gation  the  acquisition  of  which  is  exempt 
from  tax  under  Internal  Revenue  Code 
§  4918,  because  previously  held  by  a  U.S. 
person,  is  not  disqualified  under  §  324(a) 
(1)  (iii). 

To  satisfy  the  provisions  of  former 
5  324(e)(3)  (which  applied  to  borrow¬ 
ings  made  from  June  10,  1968,  through 


April  30,  1970),  the  borrowing  was  also 
required  to  have  an  original  maturity  of 
at  least  3  years.  The  term  “original  ma¬ 
turity  of  at  least  3  years,”  as  used  in 
5  324(e)(3),  was  analogous  to  the  term 
“original  maturity  of  at  least  12  months” 
in  former  5  324(a).  Thus,  a  requirement 
that  there  be  a  principal  repayment 
within  3  years  disqualified  the  entire  bor¬ 
rowing.  Therefore,  if  mandatory  redemp¬ 
tion  of  any  debenture  fell  within  3  years 
of  the  issue  date,  the  entire  borrowing 
failed  to  qualify  as  a  long-term  foreign 
borrowing.  The  3-year  original  maturity 
requirement  of  former  5  324(e)  (3)  .was 
eliminated  for  borrowings  made  on  or 
after  May  1,  1970  (see  5  324(a)  ( 1 )  (iii) ) . 
Note  also  that  failure  to  qualify  the  full 
principal  amount  of  a  foreign  borrowing 
as  long-term  foreign  borrowing  now  re¬ 
sults  only  in  a  pro  tanto  reduction  of 
proceeds. 

An  agreement  such  as  described  in 
5  324(a)  (1)  (iv)  is  not  the  typical  agree¬ 
ment  entered  into  between  underwriters 
and  a  DI  with  respect  to  issuance  of  de¬ 
bentures  to  foreign  nationals.  Ordinarily, 
underwriters  will  agree  not  to  offer  or 
sell  the  debentures  to  persons  who  are 
nationals  or  residents  of  the  United 
States  or  residents  of  Canada.  Section 
324 (a(  (1)  (iv) ,  by  contrast,  contemplates 
a  more  restrictive  agreement  in  which 
the  obligee  agrees  not  to  sell  or  other¬ 
wise  transfer  the  debt  obligation  to  any 
United  States  or  Canadian  person  or  to 
any  person  who  the  obligee  has  reason  to 
believe  will  so  sell  or  otherwise  transfer 
the  debt  obligation. 

(iv)  Borrowings  made  on  or  after 
May  1,  1970.  Borrowings  by  a  DI  made 
on  or  after  May  1, 1970  are  subject  to  the 
provisions  of  amended  5  324,  as  pub¬ 
lished  in  the  Federal  Register  in  final 
form  on  June  13,  1970  (35  F.R.  9248) .  To 
qualify  as  long-term  foreign  borrowing, 
a  borrowing  must  be  a  “foreign  borrow¬ 
ing”  and  must  be  continuously  outstand¬ 
ing  for  not  less  than  12  months. 

Section  324(a)  (2)  provides  that  a  for¬ 
eign  borrowing  (defined  in  5  324(a)(1)) 
by  a  DI  will  qualify  as  long-term  foreign 
borrowing  if  the  foreign  borrowing  (in¬ 
cluding  refinancing  thereof  as  described 
in  5  324(b)(1))  is  not  repaid  within  12 
months  after  its  original  date.  A  repay¬ 
ment  is  made  “within  12  months”  if 
made  at  any  time  prior  to  the  corre¬ 
sponding  month  and  day  in  the  immedi¬ 
ately  following  calendar  year.  For  ex¬ 
ample,  if  a  borrowing  is  made  at  any 
time  on  May  14,  1970,  and  is  repaid  at 
any  time  before  May  14,  1971,  the  repay¬ 
ment  would  have  occurred  within  12 
months;  however,  repayment  at  any  time 
on  May  14,  1971  would  not  be  “within  12 
months”.  The  date  of  a  borrowing  is  de¬ 
fined  in  5  1002(e) ( 1 ) . 

The  definition  of  foreign  borrowing 
contained  in  5  324(a)(1)  incorporates 
the  requirements  formerly  set  forth  in 
5  324(e)  (now  revoked),  which  are  dis¬ 
cussed  in  5  B324-4(iii).  As  mentioned 
above,  borrowings  that  would  be  subject 
to  the  Interest  Equalization  Tax  no 
longer  need  to  satisfy  the  3-year  original 
maturity  requirement  imposed  by  former 
5  324(e)(3).  See  5  324(a)  (1)  (iii) .  As  a 
result,  DIs  that  borrow  long-term 
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through  issuance  of  debentures  by  an 
international  finance  subsidiary  (see 
§  323)  or  an  overseas  finance  subsidiary 
(see  Subpart  N)  .will  be  able  to  provide 
for  sinking  fund'payments  to  redeem  de¬ 
bentures  within  3  years  after  the  date  of 
issuance. 

Note  that  borrowings  made  prior  to 
May  1,  1970  will  continue  to  be  governed 
by  the  provisions  of  former  §  324(a)  and 
(e)  as  in  effect  on  April  30,  1970,  as  to 
whether  or  not  such  borrowings  qualified 
as  long-term  foreign  borrowings.  How¬ 
ever,  see  §  B324-5(ii). 

A  DI  may  qualify  a  foreign  borrowing 
made  on  or  after  May  1, 1970  as  long-term 
foreign  borrowing  by  keeping  the  bor¬ 
rowing  outstanding  for  at  least  12 
months  or  by  making  another  foreign 
borrowing  simultaneously  with  or  prior 
to  repayment  of  the  immediately  preced¬ 
ing  borrowing,  so  long  as  the  borrowing 
as  refinanced  remains  continuously  out¬ 
standing  for  at  least  12  months.  The  in¬ 
dividual  foreign  borrowings  constituting 
long-term  foreign  borrowing  may  differ 
as  to  lender,  amount  and  maturity.  Ac¬ 
cordingly,  a  short-term  borrowing  that  is 
renewed,  extended  or  continued  for  a 
total  period  of  at  least  12  months  will 
qualify  as  long-term  foreign  borrowing 
despite  the  absence  of  express  provisions 
for  renewal,  extension  or  continuance. 
However,  a  borrowing  that  is  not  in  fact 
continuously  outstanding  for  12  months 
will  not  qualify  as  long-term  foreign  bor¬ 
rowing,  notwithstanding  a  stated  matu¬ 
rity  of  at  least  12  months  and  notwith¬ 
standing  provision  for  renewal,  extension 
or  continuance  and  the  DI’s  expectation 
not  to  repay  within  12  months. 

DI  may  take  a  deduction  under  §  306 
(e)  or  §  313(d)(1)  for  allocation  or  ex¬ 
penditure  of  proceeds  of  long-term  for¬ 
eign  borrowing  before  the  required  12- 
month  period  has  elapsed.  A  DI  that  does 
so,  however,  should  be  certain  of  its 
ability  to  keep  the  borrowing  outstand¬ 
ing  for  the  prescribed  12  months  because 
deductions  with  respect  to  borrowings 
that  subsequently  fail  to  satisfy  §  324(a) 
(2)  are  retroactively  disqualified.  Failure 
to  qualify  the  full  principal  amount  of  a 
borrowing  as  long-term  foreign  borrow¬ 
ing  will  not  result  in  disqualification  of 
the  entire  borrowing.  Proceeds  of  the 
borrowing  will  qualify  as  proceeds  of 
long-term  foreign  borrowing  in  the  prin¬ 
cipal  amount  of  the  borrowing  that  ulti¬ 
mately  satisfies  the  requirements  of 
§  324(a)(2). 

Example  10.  On  May  1,  1970,  DI  borrows 
$1  million  from  a  foreign  bank  (X)  on  a 
3 -month  note  with  no  provision  for  renewal 
or  extension.  The  borrowing  is  a  foreign 
borrowing  under  §  324(a)  (1)  (1) .  On  August  1, 
1970,  DI  repays  the  note  and  borrows  $1 
million  from  another  foreign  bank  (Y)  on 
a  6-month  note.  On  February  1,  1971,  DI  re¬ 
pays  the  loan  from  Y  and  borrows  $1  million 
from  foreign  bank  (Z),  which  DI  repays  on 
May  1,  1971.  As  of  May  1,  1970,  DI  has  avail¬ 
able  proceeds  of  long-term  foreign  borrowing 
of  $1  million,  which  DI  could  expend  or 
allocate  In  accordance  with  {313(d)(1)  or 
{  306(e),  If  reported  In  accordance  with 
{324(c).  Under  amended  {  324,  the  Initial 
3-month  foreign  borrowing  qualifies  as 
long-term  foreign  borrowing  because  such 
borrowing,  as  refinanced  by  successive  for¬ 


eign  borrowings,  was  continuously  outstand¬ 
ing  for  12  months. 

Example  11.  On  May  1,  1970,  DI  borrows 
$200,000  from  a  foreign  bank  (X)  on  a  6- 
month  note.  On  November  1,  1970,  DI  re¬ 
pays  X  and  purchases  all  of  the  stock  of  a 
French  corporation  from  an  unaffiliated  for¬ 
eign  national  (Y)  for  $300,000,  consisting  of 
$100,000  in  cash  at  the  closing  and  DI’s  6- 
month  promissory  note  for  the  balance  as  to 
which  Y  provides  the  agreement  specified  in 
{324(a)(1)  (lv).  On  May  1,  1971,  DI  makes 
payment  on  its  promissory  note.  Under 
I  324,  the  $200,000  borrowed  on  May  1,  1970 
constituted  proceeds  of  long-term  foreign 
borrowing.  The  initial  borrowing  from  the 
bank  was  not  deemed  repaid  within  12 
months  because  such  borrowing,  refinanced 
by  the  borrowing  from  Y,  was  continuously 
outstanding  for  12  months. 

Example  12.  On  May  1,  1970,  DI  makes  a 
public  offering  to  non-Canadian  foreign  na¬ 
tionals  through  its  international  finance 
subsidiary  of  $10  million  principal  amount 
of  debentures  maturing  in  1980.  Acquisition 
of  the  debentures  by  U.S.  residents  or  na¬ 
tionals  will  be  subject  to  the  Interest  Equal¬ 
ization  Tax.  The  financing  documents  pro¬ 
vide  for  sinking  fund  payments  of  $1  million 
each  on  November  1,  1970  and  November  1, 
1971,  to  be  used  by  a  New  York  trustee  to 
purchase  an  equivalent  amount  of  the  de¬ 
bentures  for  redemption.  The  borrowing  con¬ 
stitutes  a  foreign  borrowing  under  {  324(a) 

( 1 )  (111) .  To  qualify  the  entire  $10  million 
as  long-term  foreign  borrowing  under  §  324 
(a)  (2),  DI  must  refinance  the  November  1, 
1970  sinking  fund  payment  for  an  additional 
6  months  in  accordance  with  {  324(b)(1). 
If  DI  does  not  refinance,  it  will  still  have 
$9  million  of  available  proceeds  of  long¬ 
term  foreign  borrowing.  The  remaining  $1 
million  of  proceeds  is  not  available  proceeds 
and,  if  held  in  the  form  of  liquid  foreign 
balances,  is  subject  to  {  203(c).  The  sinking 
fund  payment  on  November  1,  1971  will  not 
affect  qualification  of  the  portion  of  the 
borrowing  that  was  outstanding  for  12 
months  as  of  such  date. 

Repayment  through  conversion  of  con¬ 
vertible  debt  instruments  or  accelerated 
repayment  upon  default  occurring  within 
the  first  12  months  of  a  borrowing  will 
not  prevent  its  qualification  as  long-term 
foreign  borrowing.  A  conversion  or  ac¬ 
celerated  repayment  is  deemed  to  occur 
as  of  the  maturity  specified  in  the  debt 
instrument  involved.  See  the  proviso  in 
§  324(a)(2).  Transfers  of  capital,  repay¬ 
ment  charges  under  §  1003,  and  reduc¬ 
tions  of  proceeds,  on  the  other  hand,  are 
determined  in  accordance  with  the  rules 
otherwise  applicable  to  repayment  of 
long-term  foreign  borrowing.  See  §  B324- 
11. 

Example  13.  On  July  1,  1970,  DI  Issues  $5 
million  principal  amount  of  5-year  converti¬ 
ble  debentures  through  its  international 
finance  subsidiary.  The  entire  amount  of  the 
issue  is  converted  between  February  1  and 
July  1,  1971.  Solely  for  purposes  of  determin¬ 
ing  qualification  as  long-term  foreign  bor¬ 
rowing  under  {  324(a)(2),  the  conversions 
are  deemed  not  to  have  occurred  until  July  1, 
1975,  the  stated  maturity  of  the  debentures. 
However,  transfers  of  capital  are  recognized 
in  accordance  with  the  usual  rules  for  repay¬ 
ment  upon  conversion.  Accordingly,  DI  would 
have  a  reduction  of  its  allowable  under  {  1003 
in  1972  for  the  conversions  that  took  place 
in  1971.  See  {  1002(a)(3). 

Example  14.  On  February  1,  1971,  DI  makes 
a  public  offering  of  $10  million  principal 
amount  of  convertible  debentures  maturing 
in  1980.  Sinking  fund  payments  in  the 
amount  of  $1  million  are  due  January  15, 


1972  and  January  15,  1973.  In  March  1971, 
DI  expends  $6  million  of  the  proceeds  of  the 
offering  in  making  a  transfer  of  capital,  for 
which  a  deduction  is  taken  under  {313(d) 
(1).  In  December  1971  the  entire  amount  of 
the  offering  is  converted.  Under  {  324,  $9  mil¬ 
lion  is  qualified  as  long-term  foreign  borrow¬ 
ing.  One  million  dollars  of  the  borrowing  is 
deemed  repaid  for  purposes  of  {  324(a)  (2)  on 
the  due  date  of  the  first  sinking  fund  pay¬ 
ment  (January  15,  1972)  and  does  not  qual¬ 
ify  under  { 324  because  such  payment  is 
within  12  months.  Assuming  no  other  rele¬ 
vant  transactions,  the  conversion  will  result 
in  a  transfer  of  capital  of  $6  million,  which 
will  constitute  a  repayment  charge  under 
{  1003  in  1972  and  a  reduction  of  available 
proceeds  ($3  million)  to  zero  in  1971. 

§  B324— 5  Refinancing. 

Section  324(b)  (1)  provides  that  the 
“refinancing”  of  a  borrowing  is  deemed 
not  to  be  a  repayment  of  such  borrowing 
or  the  making  of  a  new  borrowing.  Sec¬ 
tion  324(b)(1)  was  amended  as  part  of 
the  change  in  the  definition  of  long-term 
foreign  borrowing  applicable  to  borrow¬ 
ings  made  on  or  after  May  1,  1970. 

Under  former  §  324(b)  (1) ,  refinancing 
of  a  long-term  foreign  borrowing  was 
not  deemed  repayment  of  the  borrowing 
or  the  making  of  a  new  borrowing.  How¬ 
ever,  refinancing  was  possible  only  for 
borrowings  that  already  constituted 
long-term  foreign  borrowing,  and  if  the 
refinancing  was  by  means  of  another 
borrowing,  whether  from  the  same  or 
another  lender,  the  second  borrowing 
also  had  to  be  a  qualified  long-term  for¬ 
eign  borrowing.  Under  amended  §  324 
(b)  (1) ,  refinancing  is  not  limited  to  long¬ 
term  foreign  borrowing.  “Foreign  bor¬ 
rowings”  (defined  in  §  324(a)  (1) ),  which 
may  be  noarenewable,  short-term  bor¬ 
rowings,  can  be  refinanced  in  order  to 
keep  them  outstanding  for  the  12  months 
required  to  constitute  long-term  foreign 
borrowing.  Such  refinancing,  moreover, 
may  be  accomplished  by  means  of  an¬ 
other  “foreign  borrowing”  from  the  same 
or  a  different  lender.  As  discussed  in 
§B324-5(ii),  a  long-term  foreign  bor¬ 
rowing  made  prior  to  May  1,  1970  may 
be  refinanced  after  May  1,  1970  in  ac¬ 
cordance  with  amended  §  324(b)  (1). 

(i)  Refinancing  under  1  324(b)(1). 
Satisfaction  of  a  foreign  borrowing  will 
not  be  deemed  a  repayment  if  such  bor¬ 
rowing  is  refinanced  in  the  manner  pro¬ 
vided  in  5  324(b)(1).  The  refinancing 
borrowing  must  be  made  either  prior  to 
or  simultaneously  with  the  repayment 
of  the  initial  borrowing.  A  borrowing 
drajm  down  on  any  day  shall  be  deemed 
made  simultaneously  with  a  repayment 
occurring  on  the  same  day.  On  the  other 
hand,  for  example,  if  DI  repaid  a  foreign 
borrowing  on  July  1,  1970,  and  made  a 
new  foreign  borrowing  in  the  same 
amount  from  the  same  lender  on  July  2, 
1970,  the  second  borrowing  would  not 
constitute  a  refinancing  of  the  first  bor¬ 
rowing  regardless  of  any  underlying  ar¬ 
rangement  relating  to  the  two  borrow¬ 
ings. 

DI  Is  required  to  identify  borrowings 
being  refinanced  and  the  corresponding 
refinancing  borrowings  on  its  books  and 
records  kept  under  §  203(b).  If  DI  re¬ 
pays  more  than  one  initial  borrowing 
and  makes  more  than  one  refinancing 
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borrowing  on  the  same  day,  DI  must  in¬ 
dicate  (by  appropriate  entries  on  its 
books  and  records)  the  extent  to  which 
each  new  borrowing  refinances  each  of 
the  intitial  borrowings. 

If  a  refinancing  borrowing  made  within 
12  months  after  the  date  of  the  initial 
borrowing  is  for  a  lesser  amount  than 
the  initial  borrowing,  the  amount  of 
proceeds  of  long-term  foreign  borrowing 
as  of  the  date  of  the  initial  borrowing 
may  not  exceed  the  amount  so  refi¬ 
nanced.  The  amount  of  proceeds  of  an 
initial  borrowing  failing  to  qualify  as 
proceeds  of  long-term  foreign  borrowing 
is  not  exempt  at  any  time  from  §  203(c) . 
and  any  deductions  taken  for  expendi¬ 
ture  or  allocation  of  such  proceeds  are 
disallowed.  If  a  DI  treats  proceeds  of  a 
foreign  borrowing  as  proceeds  of  long¬ 
term  foreign  borrowing  on  its  Annual 
Report  Form  FDI-102F  for  any  year, 
and  the  borrowing  does  not  thereafter 
meet  the  requirements  of  §  324(a)  (2)  by 
reason  of  a  repayment  within  12  months, 
DI  must  file  an  amended  Form  FDI-102F 
within  30  days  after  such  repayment 
showing  revised  direct  investment  and 
liquid  foreign  balance  entries. 

If  the  refinancing  borrowing  is  for  a 
greater  amount  than  the  initial  borrow¬ 
ing,  DI  may  treat  the  excess  as  an  addi¬ 
tional  foreign  borrowing  commencing 
on  the  date  of  the  refinancing  which  may 
qualify  as  separate  long-term  foreign 
borrowing. 

DI  may  refinance  a  foreign  borrowing 
by  making  another  foreign  borrowing 
prior  to  and  in  anticipation  of  refinanc¬ 
ing  the  initial  borrowing  and  at  a  time 
reasonably  proximate  to  the  date  of  re¬ 
payment  of  the  initial  borrowing.  The 
proceeds  of  the  refinancing  borrowing 
in  such  case  may  not  be  treated  as  avail¬ 
able  proceeds  of  long-term  foreign  bor¬ 
rowing  until  the  refinancing  occurs,  but 
the  proceeds  of  the  refinancing  borrow¬ 
ing  are,  nevertheless,  exempt  from  the 
liquid  foreign  balance  restrictions  of 
§  203(c)  if  the  initial  borrowing  as  re¬ 
financed  qualifies  as  long-term  foreign 
borrowing  under  §  324(a)  (2) . 

Example  IS.  On  May  1.  1970,  DI  borrows 
$2  million  from  a  foreign  bank  for  6  months. 
On  November  1,  1970,  DI  repays  the  borrow¬ 
ing  in  full  and  borrows  a  total  of  $1,500,000 
from  three  other  foreign  banks  which  DI 
keeps  outstanding  for  6  months.  Under  5  324, 
DI  has  made  long-term  foreign  borrowing 
in  the  amount  of  $1,500,000  as  of  May  1, 
1970.  If  the  unrefinanced  portion  ($500,000) 
of  the  May  1  borrowing  was  held  in  the 
form  of  liquid  foreign  balances,  DI  will  be 
required  to  report  such  amount  as  liquid 
foreign  balances  for  purposes  of  §  203(c). 

If  DI  had  borrowed  $2,500,000  on  Novem¬ 
ber  1,  1970,  for  6  months,  DI  would  have 
made  long-term  foreign  borrowing  of  $2  mil¬ 
lion  as  of  May  1, 1970.  The  additional  $500,000 
constitutes  a  new  foreign  borrowing  which 
qualifies  as  long-term  foreign  borrowing  if 
it  is  not  repaid  for  12  months,  i.e.,  until 
November  1, 1971. 

Example  16.  On  May  1,  1970,  DI  borrows 
$1  million  from  foreign  bank  (W)  for  3 
months  and  expends  the  proceeds  in  making 
transfers  of  capital  to  Schedule  A,  for  which 
a  deduction  is  taken  under  §  313(d)  (1).  On 
August  1,  1970,  DI  repays  the  borrowing 
from  W  and  borrows  $1  million  from  foreign 
bank  (X)  and  $1  million  from  foreign  bank 
(Y)  for  9  months.  DI  records  the  borrowing 


from  X  as  a  refinancing  of  the  borrowing 
from  W  and  the  borrowing  from  Y  as  a  new 
borrowing  the  proceeds  of  which  DI  ex¬ 
pends  in  Schedule  C  for  which  a  deduction 
is  taken  under  5  313(d)  (1).  On  May  1,  1971, 

DI  repays  the  borrowings  from  X  and  Y  and 
borrows  $1  million  from  foreign  bank  (Z) 
for  3  months.  DI  records  the  borrowing  from 
Z  as  a  refinancing  of  the  borrowing  from  Y, 
which  is  necessary  to  qualify  the  borrowing 
from  Y  under  I  324(a)  (2).  DI  also  records  a 
transfer  of  capital  to  Schedule  A  under 
1312(a)(7)  resulting  from  the  repayment 
of  the  borrowing  from  X  which  was  a  re¬ 
financing  of  the  borrowing  from  W.  On  Au¬ 
gust  1,  1971,  DI  repays  the  borrowing  from  Z 
and  correctly  records  a  transfer  of  capital  to 
Schedule  C  under  §  312(a)  (7). 

Example  17.  On  May  1,  1970,  DI  borrows 
$1  million  from  a  foreign  national  (X) ,  who 
provides  the  agreement  specified  in  §  324(a) 

(1)  (iv).  DI  expends  the  proceeds  in  Sched¬ 
ule  B,  for  which  a  deduction  is  taken  under 
1313(d)(1).  On  August  1,  1970,  DI  repays 
the  borrowing  from  X  and  borrows  $2  million 
from  foreign  national  (Y) ,  who  provides  the 
agreement  specified  in  §  324(a)  (1)  (iv) .  DI 
records  $1  million  of  the  borrowing  from  Y 
as  a  refinancing  of  the  borrowing  from  X 
and  $1  million  as  a  new  borrowing  which  DI 
expends  in  Schedule  C.  On  August  1,  1971, 
DI  repays  $1  million  of  the  borrowing  from 
Y.  In  the  records  that  must  be  kept  pursu¬ 
ant  to  S  203(b),  DI  should  indicate  whether 
such  repayment  is  attributable  to  the  part 
of  the  Y  borrowing  used  to  refinance  the  X 
borrowing  (chargeable  to  Schedule  B)  or 
to  the  part  constituting  new  borrowing 
(chargeable  to  Schedule  C). 

Example  18.  On  May  1,  1970,  DI  borrows 
$1  million  from  foreign  bank  (X)  on  a  3- 
month  note.  On  July  1,  1970,  DI  borrows  $1 
million  from  foreign  bank  (Y)  for  10  months 
in  anticipation  of  using  the  proceeds  to  re¬ 
finance  the  borrowing  from  X,  which  must 
be  repaid  on  August  1,  1970.  In  this  case,  DI 
may  not  treat  the  proceeds  of  the  borrowing 
from  Y  as  available  proceeds  until  used  to 
repay  the  X  borrowing;  however,  the  pro¬ 
ceeds  of  the  borrowing  from  Y  are  not  sub¬ 
ject  to  the  limitation  of  §  203  (c) .  On  Au¬ 
gust  1,  1970,  DI  repays  the  borrowing  from 
X  and  indicates  on  its  books  and  records 
that  the  borrowing  from  Y  is  to  refinance  the 
borrowing  from  X  as  of  that  date.  On  May  1, 
1971,  DI  repays  the  borrowing  from  Y.  Ac¬ 
cordingly,  the  borrowing  from  X  is  qualified 
as  long-term  foreign  borrowing. 

Example  19.  On  September  1,  1970,  DI  bor¬ 
rows  $1  million  on  a  13-month  note  from  a 
foreign  bank  and  allocates  the  proceeds  un¬ 
der  |  306(e)  to  Schedule  C  positive  direct 
investment  for  1970  and  so  reports  on  its 
Annual  Report  Form  FDI-102F  for  such 
year.  DI  repatriates  the  proceeds  as  of  De¬ 
cember  31,  1970,  and  thereafter  holds  them 
in  acocrdance  with  §  306(e)  (2) .  On  August  1, 
1971,  DI  repays  the  borrowing  and  does  not 
refinance.  Since  the  borrowing  was  not  out¬ 
standing  for  12  months,  DI’s  deduction  un¬ 
der  §  306(e)  for  1970  Is  disqualified,  and  DI 
must  file  an  amended  Form  FDI-102F  for 
1970.  Such  amended  report  will  show  a  de¬ 
crease  of  $1  million  in  outstanding  long¬ 
term  foreign  borrowing  and  in  deductions 
for  expenditure  and  allocation  of  available 
proceeds.  If  the  proceeds  were  held  In  the 
form  of  liquid  foreign  balances,  the  amended 
report  must  also  show  a  corresponding  in¬ 
crease  in  such  balances.  If  the  amended  Form 
FDI-102F  for  1970  shows  positive  direct  in¬ 
vestment  or  liquid  foreign  balances  in  ex¬ 
cess  of  DI’s  allowables,  DI  will  be  In  non- 
compliance  for  1970. 

(ii)  Refinancing  of  long-term  foreign 
borrowing  made  prior  to  May  1,  1970.  A 
long-term  foreign  borrowing  made  prior 
to  May  1, 1970  that  satisfied  the  require¬ 


ments  of  §  324  as  then  in  effect,  refi¬ 
nanced  on  or  after  May  1,  1970,  with  a 
foreign  borrowing  as  defined  in  §  324 
(a)(1),  shall  not  be  deemed  to  have  been 
repaid.  See  §  324(b)(1).  Similarly,  a 
certificate  filed  with  respect  to  a  pre- 
May  1,  1970,  long-term  foreign  borrow¬ 
ing,  as  to  which  category  2  or  3  of  Item 
8.A  on  Form  FDI-106  (issued  May  1969) 
was  checked,  will  be  deemed  a  certifica¬ 
tion  that  DI  will  refinance  such 
borrowing  as  provided  in  amended 
§  324(b)(1). 

Example  20.  On  July  1,  1969,  DI  made  a 
$1  million  borrowing  for  2  years  from  foreign 
bank  (X),  which  qualified  as  a  long-term 
foreign  borrowing  under  §  324  as  then  in 
effect.  On  July  1,  1970,  DI  prepays  the  bor¬ 
rowing  in  full  and  on  the  same  day  makes  a 
$1  million  borrowing  for  3  months  from 
foreign  bank  ( Y) ,  which  constitutes  a  foreign 
borrowing  under  new  1  324(a)(1).  Under 
§  324(b)  ( 1) ,  the  long-term  foreign  borrowing 
from  X  Is  deemed  not  to  have  been  repaid 
for  purposes  of  the  regulations  because  it 
was  refinanced  by  a  foreign  borrowing. 

A  borrowing  made  by  a  DI  prior  to 
May  1,  1970  evidenced  by  a  debt  instru¬ 
ment  containing  a  stated  maturity  of  at 
least  12  months  will  continue  to  be 
treated  as  a  long-term  foreign  borrowing 
even  though  repaid  on  or  after  May  1, 
1970,  prior  to  such  maturity,  provided 
that  the  principal  amount  repaid  is  re¬ 
financed  in  accordance  with  §  324(b)  (1) 
so  that  the  borrowing  (as  refinanced) 
will  have  been  continuously  outstanding 
for  at  least  12  months.  Similarly,  a  bor¬ 
rowing  made  by  a  DI  prior  to  May  1, 
1970  evidenced  by  a  debt  instrument  with 
a  stated  maturity  of  less  than  12  months 
but  containing  express  provisions  for  re¬ 
newal,  extension  or  continuance  for  a 
total  period  of  at  least  12  months  (which 
the  DI  reasonably  expected  to  renew, 
extend  or  continue)  need  not,  com¬ 
mencing  May  1,  1970,  be  rolled  over  in 
accordance  with  its  terms,  provided  that 
the  DI  refinances  such  borrowing  (with 
the  same  or  another  lender)  in  accord¬ 
ance  with  new  §  324(b)(1)  so  that  the 
borrowing  (as  refinanced)  will  have  been 
continuously  outstanding  for  at  least  12 
months. 

The  amendments  to  §  324  eliminated 
the  3-year  original  maturity  require¬ 
ment  contained  in  former  §  324(e)  (3) 
applicable  to  borrowings  that  would  be 
subject  to  the  Interest  Equalization  Tax. 
See  §  324(a)  (1)  (iii) .  Although  elimina¬ 
tion  of  the  3 -year  requirement  affects 
only  borrowings  made  on  or  after  May  1, 
1970,  OFDI  will  permit  DIs  to  repay 
within  the  first  3  years  any  part  of  a 
long-term  foreign  borrowing  that  quali¬ 
fied  on  the  basis  of  former  §  324(e)  (3), 
provided  that  the  principal  amount  re¬ 
paid  is  refinanced  in  accordance  with 
5  324(b)(1)  so  that  the  borrowing  (as 
refinanced)  will  have  been  continuously 
outstanding  for  at  least  3  years.  Conse¬ 
quently,  a  DI  may  now  repay  (through 
repurchase  of  debentures,  sinking  fund 
redemptions,  etc.,  during  the  first  3  years 
of  the  borrowing)  a  long-term  foreign 
borrowing  made  prior  to  May  1,  1970, 
that  was  subject  to  former  §  324(e)  (3), 
provided  that  the  DI  refinances  such 
repayment  (valued  as  the  principal 
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amount  of  the  indebtedness  surrendered) 
in  accordance  with  §  324(b)  (1). 

In  determining  the  amount  of  foreign 
borrowing  that  is  outstanding  for  12 
months  or  for  3 'years,  a  DI  shall  disre¬ 
gard  the  amount  of  any  repayment  oc¬ 
curring  by  reason  of  acceleration  upon 
default  or  by  conversion  of  convertible 
debt  instruments. 

Example  21.  On  February  1,  1970,  DI 
borrowed  $1  million  from  foreign  bank  (X) 
on  a  6-month  note  with  express  provisions 
for  renewal  for  a  total  period  of  12  months 
which  DI  expected  to  exercise.  On  August  1, 
1970,  DI  repays  the  borrowing  from  X  and 
borrows  $1  million  from  foreign  bank  (Y)  on 
terms  more  favorable  than  a  renewal  of  the 
borrowing  from  X.  DI,  in  this  case,  may  con¬ 
tinue  to  treat  the  $1  million  borrowed  ini¬ 
tially  on  February  1,  1970,  as  long-term 
foreign  borrowing  if  DI  keeps  the  entire 
amount  of  the  borrowing  from  Y  (which  also 
may  be  refinanced  by  other  borrowings  in 
accordance  with  §  324(b)(1))  outstanding 
until  February  1, 1971. 

Example  22.  On  March  1,  1969,  DI  issued 
12-year  debentures  through  its  international 
finance  subsidiary  in  the  principal  amount 
of  $10  million.  The  borrowing  qualified  as 
long-term  foreign  borrowing  under  §  324  (a) 
and  (e)  (3)  as  then  in  effect.  Although  by 
the  terms  of  the  offering  no  sinking  fund 
payments  are  required  within  3  years,  DI 
may  redeem  any  or  all  of  the  debentures  after 
May  1,  1970,  if  DI  refinances  such  redemp¬ 
tions  by  making  foreign  borrowings  as  de¬ 
fined  in  §  324(a)(1)  so  that  $10  million 
principal  amount  of  indebtedness  will  have 
been  continuously  outstanding  for  at  least 
3  years  after  March  1, 1969. 

§  B324— 6  Proceeds  of  long-term  foreign 
borrowing. 

The  term  “proceeds  of  long-term  for¬ 
eign  borrowing”  is  defined  in  §  324(c)  to 
mean  the  gross  amount  or  value  received 
from  a  long-term  foreign  borrowing  (be¬ 
fore  deducting  discounts,  commissions 
or  fees)  less  repayment  of  principal  of 
such  borrowing.  A  borrowing  must  be 
reported  to  OFDI  on  the  DI’s  first  re¬ 
quired  periodic  report  following  the  bor¬ 
rowing  (whether  quarterly  or  annual)  in 
order  for  funds  received  from  the  bor¬ 
rowing  to  qualify  as  proceeds  of  long¬ 
term  foreign  borrowing.  Therefore,  if  a 
DI  contemplates  using  funds  received 
from  a  borrowing  as  an  offset  to  direct 
investment  under  §  306(e)  or  §  313(d)  (1) 
at  any  time  in  the  current  or  succeeding 
years,  the  borrowing  should  be  reported 
on  Form  FDI-102  or  FDI-102F,  which¬ 
ever  is  first  required  thereafter.  If  a  bor¬ 
rowing  is  not  reported,  the  DI  will  not 
have  available  proceeds  from  such  bor¬ 
rowing  and  will  not  be  subject  to  the 
restriction  on  positive  net  transfer  of 
capital  under  §  203(d)(1).  Funds  re¬ 
ceived  from  an  unreported  borrowing 
will,  if  held  as  liquid  foreign  balances,  be 
subject  to  the  end-of -month  restrictions 
of  §203(0. 

Example  23.  On  March  1,  1970,  DI’s  Inter¬ 
national  finance  subsidiary  sells  a  public 
offering  In  Europe  of  12-year,  $20  million 
face  amount  convertible  debentures  in  a 
form  that  qualifies  as  long-term  foreign  bor¬ 
rowing.  The  debentures  are  sold  at  an  aggre¬ 
gate  discount  of  $500,000  and  DI  pays  $500,- 
000  in  underwriting  fees.  DI  thus  receives  $19 
million  net  as  a  result  of  the  borrowing.  How¬ 
ever,  for  purposes  of  §  324(c) ,  the  proceeds  of 
the  borrowing  are  nevertheless  $20  million. 


DI  reports  this  borrowing  on  Form  FDI-102 
for  the  second  quarter  of  1970.  Accordingly, 

DI  has  $20  million  in  available  proceeds,  In¬ 
cluding  the  $1  million  representing  discount 
and  fees.  DI  may  allocate  a  full  $20  million 
to  positive  direct  Investment  under  §  306(e) 
even  though  only  the  $19,000,000  received  is 
repatriated  before  the  end  of  the  year.  DI 
may  retain  abroad  $1  million  of  interest 
earned  on  proceeds  of  the  borrowing  or  alter¬ 
natively  may  transfer  $1  million  abroad  and 
hold  In  liquid  foreign  balances  a  full  $20  mil¬ 
lion  without  regard  to  the  limitations  of 
§  203(c) .  Thereafter,  the  full  $20  million  will 
be  treated  as  available  proceeds  for  all  pur¬ 
poses  of  the  regulations. 

Example  24.  DI’s  international  finance  sub¬ 
sidiary  issues  debentures  in  aggregate  prin¬ 
cipal  amount  of  $10  million,  in  a  form  that 
qualifies  as  a  long-term  foreign  borrowing. 
Attached  to  each  debenture  Is  a  warrant 
entitling  the  holder  to  purchase  N  number  of 
shares  of  DI’s  common  stock  at  P  price.  DI 
obtains  the  opinion  of  its  independent  finan¬ 
cial  counsel  that  the  value  attributable  to 
the  warrants  (based  on  coupon  rate  of  the 
debentuers  ant  the  interest-cost  saving  to 
the  issuer  over  the  life  of  the  issue  repre¬ 
sented  thereby  in  relation  to  prevailing  mar¬ 
ket  rates  for  nonconvertible  debt  issues,  or  on 
some  other  basis  acceptable  to  OFDI)  is  $1 
million.  DI  has  made  a  long-term  foreign  bor¬ 
rowing,  the  proceeds  of  which  are  $9  million. 
The  $1  attributable  to  the  warrants  is  not 
proceeds  of  long-term  foreign  borrowing. 

§  B324— 7  Available  proceeds. 

“Available  proceeds”  are  defined  in 
§  324(d)  as  proceeds  of  long-term  foreign 
borrowing  that  have  not  been  expended 
in  a  transfer  of  capital  for  which  a  de¬ 
duction  was  made  under  §  313(d)  (1),  or 
allocated  to  positive  direct  investment 
and  deducted  therefrom  under  §  306(e), 
and  are,  therefore,  still  available  for  use 
as  an  offset  to  direct  investment. 

Although  available  proceeds  are  re¬ 
duced  by  expenditure  or  allocation,  DI 
may  subsequently  change  the  scheduled 
area  in  which  the  deduction  is  taken  by 
reallocation  under  §  203(d)  (2)  or  (3). 
See  §  B324-10.  (During  1968,  §  324(c) 
contained  a  provision  whereby  the  re¬ 
turn  of  proceeds  of  long-term  foreign 
borrowing  to  the  DI  by  an  AFN,  by 
reason  of  repayment  or  other  liquidation 
of  debt  or  equity  interests  in  such  AFN 
acquired  with  such  proceeds,  was  treated 
as  an  increase  in  available  proceeds  of 
long-term  foreign  borrowing,  and  not  as 
a  transfer  of  capital  under  §  312(b) .) 

Example  25.  During  1966,  DI  made  a  long¬ 
term  foreign  borrowing  of  $15  million,  and 
used  the  entire  amount  that  same  year  to 
acquire  a  debt  obligation  of  a  Schedule  B 
AFN  (B).  During  1967,  B  repaid  $5  million 
principal  amount  of  the  $15  million  debt 
obligation,  and  during  1968,  B  repaid  another 
$5  million  principal  amount  of  such  debt 
obligation.  At  the  end  of  1968,  DI  allocated 
$2  million  of  the  $10  million  returned  (con¬ 
sidered  to  be  “available  proceeds’’  under  the 
1968  regulations)  to  a  positive  net  transfer 
of  capital  to  Schedule  C.  At  the  end  of  1968, 
DI  had  proceeds  of  long-term  foreign  bor¬ 
rowing  of  $15  million:  $8  million  were  avail¬ 
able  proceeds,  $5  million  were  expended  in 
B,  and  $2  million  were  allocated  to  Sched¬ 
ule  C. 

In  March  1969,  B  repaid  the  final  $5  million 
principal  amount  of  its  debt  obligation  to  DI. 
This  repayment  is  recognized  as  a  §  312(b) 
negative  transfer  of  capital  from  B  to  DI 
and  does  not  change  the  amount  of  available 
proceeds.  After  the  March  transaction,  DI 


held  $8  million  of  available  proceeds,  $5 
million  of  returned  proceeds  and  $2  million 
of  allocated  proceeds.  In  June  1970,  DI  ex¬ 
pended  the  cash  received  from  B  in  March 
1969  to  acquire  stock  of  new  Schedule  A  AFN. 
This  constituted  a  transfer  of  capital  under 
§  312(a).  DI  received  no  deduction  with  re¬ 
spect  to  this  transfer  of  capital  since  the 
funds  expended  were  not  available  proceeds. 
At  the  end  of  1970,  DI  allocates  $4  million 
of  the  available  proceeds  to  positive  direct 
investment  in  Schedule  C.  At  the  end  of  1970, 
DI  still  has  $15  million  of  proceeds  of  long¬ 
term  foreign  borrowing,  $4  million  of  which 
are  available  proceeds,  $5  million  of  which 
are  considered  to  be  expended  in  B,  and  $6 
million  are  allocated  to  C. 

§  B324— 8  Expenditure  of  available  pro¬ 
ceeds  and  deduction  from  net  trans¬ 
fer  of  capital. 

If  a  DI  expends  available  proceeds  of 
long-term  foreign  borrowing  in  a  trans¬ 
fer  of  capital  to  an  AFN  (other  than  a 
Canadian  AFN) ,  the  amount  of  such  pro¬ 
ceeds  so  expended  is  deducted  from  net 
transfer  of  capital  to  the  appropriate 
scheduled  area  (§  313(d)  (1) ) .  The  de¬ 
duction  is  mandatory  when  available 
proceeds  are  so  expended. 

Example  26.  DI  acquires  all  the  stock  of  an 
Argentinian  company  from  an  unaffiliated 
foreign  national  (X).  The  purchase  price  is 
$4  million,  $1  million  of  which  is  payable  in 
cash  at  the  closing.  The  balance  is  to  be  paid 
in  three  equal  annual  installments  of  $1 
million  (together  with  accrued  interest) 
commencing  1  year  from  the  date  of  closing. 
Assuming  the  borrowing  qualifies  as  long¬ 
term  foreign  borrowing,  DI’s  net  transfer  of 
capital  to  Schedule  A  is  $1  million  (i.e.,  a 
$4  million  transfer  of  capital  under  §  312(a) 
(1)  resulting  from  the  stock  acquisition, 
from  which  is  deducted  the  $3  million  avail¬ 
able  proceeds  of  long-term  foreign  borrowing 
expended  in  making  that  transfer  of  capital 
pursuant  to  1313(d)(1)). 

Example  27.  DI  purchases  from  unaffiliated 
foreign  nationals  all  outstanding  stock  of  a 
closely  held  German  corporation. .In  exchange 
therefor,  DI  delivers  to  the  sellers  $5  million 
principal  amount  of  1-year  debentures  con¬ 
vertible  into  common  stock  of  DI,  that  qual¬ 
ify  as  a  long-term  foreign  borrowing.  DI  has 
made  a  $5  million  transfer  of  capital  to  the 
German  corporation  and  receives  a  deduction 
under  1313(d)(1)  in  an  equal  amount.  As¬ 
suming  no  other  transactions  during  the 
year,  DI’s  net  transfer  of  capital  to  Schedule 
C  during  the  year  will  be  zero. 

Example  28.  In  December  1968,  DI  made  a 
$5  million  long-term  foreign  borrowing.  In 
January  1969,  DI  loaned  the  $5  million  to  a 
Schedule  A  AFN  (A)  on  A’s  6-month  note. 
Accordingly,  DI  made  a  $5  million  transfer  of 
capital  and  received  a  deduction  under  §  313 
(d)  (1),  so  that  its  net  transfer  of  capital  to 
Scheule  A  at  the  end  of  the  first  quarter  was 
zero.  In  July  1969,  A  repaid  the  $5  million, 
as  a  result  of  which  there  was  a  §  312(b) 
transfer  of  capital  from  A  to  DI.  In  August 
1969,  DI  loaned  the  $5  million  to  a  Schedule 
B  AFN  (B),  resulting  in  a  1312(a)  transfer 
of  capital  to  Schedule  B.  Assuming  no  other 
relevant  transactions  during  the  year,  DI 
has  made  positive  direct  investment  of 
$5  million  to  Schedule  B.  Under  §  203(d)  (2), 
DI  may  allocate  the  proceeds  to  such  posi¬ 
tive  direct  investment  in  Schedule  B,  if  DI 
complies  with  the  reporting  and  repatria¬ 
tion  requirements  of  §  203(d)(2).  If  such 
allocation  is  made,  DI  must  recognize  a  trans¬ 
fer  of  capital  to  Schedule  A  of  $5  million 
(thereby  effectively  canceling  the  July  5  312 
(b)  transfer  from  A  to  DI).  Note  that  a 
§  313(d)  (1)  deduction  cannot  be  taken  with 
respect  to  the  1969  loan  to  B,  but  the 
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§  203(d)  (2)  reallocation  has  the  same  effect 
as  a  §313(d)(l)  deduction. 

Example  29.  In  November  1968,  DI's  Inter¬ 
national  finance  subsidiary  publicly  Issued 
convertible  debentures  In  principal  amount 
of  $25  million,  which  qualified  as  a  long¬ 
term  foreign  borrowing.  In  February  1969,  DI 
purchased  machinery  with  $5  million  of 
available  proceeds  derived  from  the  public 
issue  and  installed  the  machinery  in  its  Aus¬ 
tralian  branch  (B) .  Assuming  that  the  trans¬ 
fer  of  machinery  to  B  results  in  a  net  in¬ 
crease  of  $5  million  in  B’s  assets  and  there  are 
no  other  relevant  transactions  during  1969, 
DI’s  net  transfer  of  capital  to  Schedule  B 
during  1969  is  zero,  because  the  $5  million 
transfer  of  capital  is  offset  by  a  deduction 
in  an  equal  amount  of  available  proceeds  of 
long-term  foreign  borrowing  expended  in 
such  transfer  of  capital,  pursuant  to  §  313 
(d)(1). 

Example  30.  In  December  1968,  DI’s  Inter¬ 
national  finance  subsidiary  publicly  issued 
convertible  debentures  in  principal  amount 
of  $20  million  which  qualified  as  a  long-term 
foreign  borrowing.  In  February  1969,  DI  ex¬ 
pended  $10  millicn  of  available  proceeds  of 
such  borrowing  to  acquire  the  assets  of  a 
German  corporation,  which  DI  organized  as 
a  direct  branch.  Upon  acquisition,  net  assets 
of  the  branch  (dir regarding  DI's  equity  in¬ 
terest)  were  $10  million.  During  the  remain¬ 
der  of  1969,  DI  made  no  further  debt  or 
equity  investment  in  the  branch.  However, 
after  acquisition  by  DI,  the  branch  In¬ 
curred  a  loss  in  1969  of  $500,000,  so  that  its 
net  assets  at  the  end  of  1969  were  $9,500,000. 

DI  has  no  other  Schedule  C  AFNs.  Although 
DI’s  net  transfer  of  capital  to  the  German 
branch  during  1969  would  normally  be 
$9,500,000  (by  operation  of  1313(b)),  the 
$10  million  expended  in  acquisition  of  the 
branch  is  offset  by  a  $10  million  deduction 
under  1313(d)(1),  because  the  acquisition 
was  made  with  available  proceeds.  There¬ 
fore,  after  taking  into  account  the  loss  of 
$500,000,  DI  has  a  negative  net  transfer  of 
capital  to  Schedule  C  during  1G69  of  $500,000. 

Example  31.  In  January  1969,  DI  borrowed 
$5  million  from  a  foreign  bank,  which  quali¬ 
fied  as  a  long-term  foreign  borrowing.  Dur¬ 
ing  the  same  month,  DI  loaned  the  $5  mil¬ 
lion  to  a  Canadian  AFN.  The  proceeds  so 
expended  are  still  available  proceeds.  (See 
1  324(d).)  No  deduction  with  respect  to 
their  expenditure  was  received  under  5  313 
(d)  (1)  because  §  1103  excludes  Canada  from 
Schedule  B  for  purposes  of  §  313  (a)  and  (b). 
The  provisions  of  §  203(d)  (1)  apply  to  avail¬ 
able  proceeds  held  in  Canada  as  of  yearend. 

§  B324— 9  Allocation  of  available  pro¬ 
ceeds. 

A  DI  may  reduce  positive  direct  invest¬ 
ment  during  a  year  by  “allocating” 
available  proceeds  of  long-term  foreign 
borrowing  (made  during  the  same  or  a 
prior  year)  to  such  positive  direct  invest¬ 
ment.  Allocation  is  accomplished  when 
(a)  an  entry  is  made  cn  the  books  and 
records  maintained  by  DI  pursuant  to 
§  203(b) ;  (b)  the  allocation  and  deduc¬ 
tion  are  reported  on  Form  FDI-102F  for 
the  year  in  which  made;  and  (c)  the  al¬ 
located  proceeds,  as  of  the  end  of  the 
year  in  which  allocation  is  made,  are 
repatriated  to  the  United  States  and  are 
not  held  in  any  form  of  foreign  property. 

Whereas  deductions  under  §  313(d)  (1) 
are  confined  to  transfers  of  capital  (for 
purpose  of  calculating  the  amount  of  net 
transfer  of  capital) ,  deductions  for  allo¬ 
cation  under  §  306(e)  are  applied  to 
direct  investment  (comprising  net  trans¬ 
fer  of  capital  and  reinvested  earnings). 


Example  32.  DI  has  five  wholly  owned 
Incorporated  AFNs  In  Schedule  B.  During 
1969,  DI  is  authorized  to  make  positive  direct 
Investment  of  $1  million  in  Schedule  B.  In 
1969,  the  Schedule  B  AFNs  have  earnings 
of  $1,400,000  and  pay  no  dividends;  DI’s  net 
transfer  of  capital  to  Schedule  B  is  zero; 
and  positive  direct  investment  is,  therefore, 
$1,400,000.  In  November  1969,  DI  makes  a 
borrowing  from  a  foreign  bank  of  $900,000 
which  qualifies  as  a  long-term  foreign  bor¬ 
rowing  under  §  324  and  deposits  the  $900,000 
In  a  demand  deposit  in  a  London  bank.  To 
reduce  Schedule  B  positive  direct  investment 
to  the  authorized  $1  million  for  1969: 

(a)  DI  repatriates  $400,000  to  the  United 
States  by  December  31,  1969,  as  required  by 
5  306(e)  (1)  (ill),  and  invests  the  $400,000  in 
bonds  of  a  U.S.  corporation. 

(b)  Thereafter,  DI  enters  an  allocation  on 
its  books  and  records,  as  required  by 
§  306(e)  (1)  (i)  and  deducts  $400,000  from 
positive  direct  investment  on  its  FDI-102F 
for  1969,  as  required  by  §  306(e)  (1)  (11). 

Accordingly,  DI  has  made  positive  direct  in¬ 
vestment  of  $1  miUion  in  Schedule  B  for 
1969.  As  to  1970  and  subsequent  years,  DI 
holds  $500,000  in  available  proceeds  ($900,000 
less  $400,000  allocated). 

During  1970,  DI  lends  its  AFNs  in  Schedule 
B  $900,000,  composed  of  the  $500,000  ol 
available  proceeds  deposited  in  the  London 
bank  and  $400,000  of  allocated  proceeds, 
liquidating  its  holding  of  U.S.  corporate 
bonds.  DI  receives  a  deduction  under  §  313- 
(d)(1)  of  $500,000  for  the  transfer  of  capi¬ 
tal  made  with  the  available  proceeds,  but 
does  not  receive  a  deduction  for  the  transfer 
of  capital  made  with  the  $400,000  of  previ¬ 
ously  allocated  proceeds. 

Example  33.  DI  has  three  Schedule  C  AFNs, 
X,  Y,  and  Z,  and  a  $200,000  Schedule  C 
allowable.  In  November  1968,  DI  has  secured 
a  commitment  for  a  line  of  credit  from  a 
foreign  bank  of  up  to  $5  millicn  for  a  period 
of  5  years.  During  1969,  the  following  trans¬ 
actions  take  place: 

(a)  X  has  $175,000  In  earnings  and  pays 
no  dividends.  X  repays  $100,000  of  a  loan 
from  DI  and  thereby  satisfies  a  debt  obliga¬ 
tion  of  X  held  by  DI. 

(b) _Y  has  $25,000  of  earnings  and  pays 
no  dividends.  DI  performs  services  on  behalf 
of  Y  worth  $400,000,  for  which  DI  is  not  paid 
at  the  end  of  1969. 

(c)  Z  has  $50,000  of  earnings  and  pays  no 
dividends.  DI  leases  machinery  having  a 
value  of  $500,000  to  Z  for  a  period  of  10  years. 

DI  thus  has  Schedule  C  reinvested  earnings 
of  $250,000  and  a  positive  net  transfer  of  cap¬ 
ital  of  $800,000,  resulting  in  positive  direct 
investment  of  $1,050,000,  only  $200,000  of 
which  Is  authorized.  During  December  1969, 
DI  takes  down  $850,000  under  its  line  of 
credit,  repatriates  the  funds  to  the  United 
States,  and  utilizes  the  funds  to  make  a  pay¬ 
ment  to  a  U.S.  lender  on  a  real  estate  loan. 
Thereafter,  pursuant  to  5  306(e)(1),  DI  re¬ 
cords  an  allocation  of  $850,000  in  its  §  203(b) 
books  and  reports  the  allocation  on  its  Form 
FDI-102F  for  1969.  DI’s  positive  direct  in¬ 
vestment  in  Schedule  C  after  the  deduction 
is  $200,000. 

Example  34.  DI  has  one  Schedule  C  AFN, 
a  direct  branch  of  the  DI,  and  zero  Schedule 
C  allowable.  During  1969,  DI  transfers  used 
machinery  of  a  value  of  $250,000  to  its 
Schedule  C  branch,  and  the  branch  has 
$100,000  of  earnings,  all  of  which  is  retained, 
thereby  increasing  branch  net  assets  by 
$350,000.  In  December  1969,  DI  makes  a  long¬ 
term  foreign  borrowing  from  a  foreign  bank 
of  $350,000,  repatriates  the  proceeds  thereof 
to  the  United  States  and  deposits  them  in  a 
New  York  bank.  Thereafter,  DI  makes  an 
entry  in  its  5  203(b)  books  and  reports  an  al¬ 
location  in  its  Form  FDI-102F  for  1969.  DI's 


positive  direct  Investment  in  Schedule  C  is 
zero. 

Example  35.  In  1968,  DI  made  a  long-term 
foreign  borrowing  of  $10  million  and  ex¬ 
pended  or  allocated  $8  million  of  the  pro¬ 
ceeds  thereof  to  transfers  of  capital  in 
Schedules  A  and  C.  In  December  1968,  DI  also 
loaned  $2  million  of  such  proceeds  on  6- 
month  terms  to  a  Canadian  AFN.  In  June 
1969,  the  6-month  notes  were  renewed  for 
another  6  months.  During  1969,  DI  has  posi¬ 
tive  direct  investment  of  $3  million  in  Sched¬ 
ule  B  and  a  $1  million  allowable  in  Schedule 
B.  In  December  1969,  DI  causes  its  Canadian 
AFN  to  repay  the  loan  to  the  DI,  places  the 
funds  on  deposit  in  a  New  York  bank,  makes 
an  entry  in  its  5  203(b)  books  and  reports  an 
allocation  and  deduction  of  $2  million  in  its 
Form  FDI-102F  for  1969.  DI’s  positive  direct 
investment  in  Schedule  B  is  $1  million. 

An  allocation  that  is  made  under 
§  306(e)  to  positive  direct  investment 
calculated  worldwide  by  a  DI  electing 
§  503  is  deemed  made  in  each  scheduled 
area  in  proportion  to  the  amount  of 
positive  direct  investment  made  in  each 
such  area.  An  allocation  to  combined 
Schedules  B/C  positive  direct  investment 
by  a  DI  electing  §  507  is  similarly  ap¬ 
portioned.  See  §  B306-7. 

§  B324— 10  Allocation  of  expended  pro¬ 
ceeds  and  reallocation  of  previously 
allocated  proceeds. 

Section  203(d)(2)  permits  a  DI  ex¬ 
pending  proceeds  of  long-term  foreign 
borrowing,  and  making  a  corresponding 
§  313(d)  (1)  deduction  during  1968  or  in 
subsequent  years,  to  make  unlimited  suc¬ 
cessive  deductions,  in  the  same  or  suc¬ 
cessive  years,  from  positive  direct  invest¬ 
ment  in  other  scheduled  areas. 

Under  §  203(d)  (3),  a  direct  investor 
allocating  proceeds  of  long-term  foreign 
borrowing  to  positive  net  transfer  of 
capital  during  1968  or  to  positive  direct 
investment  in  succeeding  years  may 
thereafter  reallocate  such  proceeds  to 
positive  direct  investment  in  other  sched¬ 
uled  areas. 

Whenever  a  deduction  against  posi¬ 
tive  direct  investment  is  made  under 
§  203(d)  (2)  or  (3),  a  transfer  of  capital 
in  an  amount  equal  to  the  deduction  must 
be  recognized  in  the  scheduled  area  in 
which  the  last  prior  deduction  was  made. 

Allocation  of  expended  proceeds  un¬ 
der  §  203(d)(2)  is  accomplished  in  a 
manner  similar  to  allocation  of  available 
proceeds  under  5  306(e).  Both  sections 
require  the  DI  to  make  appropriate  en¬ 
tries  in  the  books  and  records  maintained 
pursuant  to  §  203(b),  and  the  allocation 
must  be  reported  on  the  DI’s  next  annual 
report  (Form  FDI-102F) .  Allocations 
under  §  203(d)  (2)  are  subject  to  the 
repatriation  requirements  of  that  section. 

Reallocation  under  §  203(d)  (2)  and 
(3)  of  proceeds  previously  deducted  un¬ 
der  §  313(d)(1),  §  203(d),  or  §  306(e)  re¬ 
quires  appropriate  bookkeeping  entries. 
The  DI  must  reflect  the  reallocation  on 
books  and  records  required  to  be  kept  by 
§  203(b)  and  the  corresponding  deduc¬ 
tion  together  with  the  transfer  of  capital 
to  the  appropriate  scheduled  area  on  the 
next  annual  report  (Form  FDI-102F). 
Reallocations  made  pursuant  to  §  203(d) 
(3)  are  subject  to  the  proscriptions  of 
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§  306(e)  with  respect  to  the  form  in 
which  the  underlying  proceeds  may  be 
held. 

No  allocation  •  Or  reallocation  under 
|  203(d)  (2)  or  (3)  may  take  place  with 
respect  to  any  part  of  a  long-term  for¬ 
eign  borrowing  that  has  been  repaid 
since  proceeds  are  extinguished  by 
repayment. 

Example  36.  During  1968,  DI  made  a  long¬ 
term  foreign  borrowing  of  $5  million,  and 
allocated  the  proceeds  to  positive  net  transfer 
of  capital  to  Schedule  A  (under  §  313(d)  (1) 
of  the  1968  regulations) .  At  the  end  of  1970, 

DI  has  positive  direct  investment  of  $6  mil¬ 
lion  in  Schedule  C,  and  has  repaid  $1  million 
of  the  borrowing.  Section  203(d)  (3)  permits 
DI  to  reallocate  $4  million  (outstanding  pro¬ 
ceeds)  previously  allocated  to  Schedule  A 
during  1968  to  the  Schedule  C  positive  di¬ 
rect  Investment,  thereby  reducing  it  to  $2 
million,  by  recording  the  reallocation  in  the 
books  and  records  required  in  §  203(b),  by 
reporting  the  reallocation  and  deduction  in 
the  annual  report  (Form  FDI-102F)  for  1970, 
and  by  holding  the  $4  million  of  allocated 
proceeds,  as  of  the  end  of  1970,  in  a  form  per¬ 
mitted  by  §306(e)(2).  Upon  such  realloca¬ 
tion,  DI  must  recognize  a  transfer  of  capital 
to  Schedule  A  of  $4  million. 

Example  37.  During  1968,  DI  made  a  long¬ 
term  foreign  borrowing  of  $2  million  and 
used  the  proceeds  to  extend  a  1-year  loan 
to  a  Schedule  B  AFN  (B).  During  1969,  B 
repays  the  loan,  constituting  a  §  312(b) 
transfer  of  capital  to  DI,  and  DI  Invests  the 
$2  million  in  bonds  of  a  U.S.  corporation. 
During  1969,  DI  allocates  (pursuant  to  §  203 
(d)(2))  the  $2  million  to  positive  direct  in¬ 
vestment  in  Schedule  C  by  making  an  entry 
in  the  books  and  records  required  by  §  203 
(b) ,  and  by  reporting  the  allocation  and  de¬ 
duction  on  the  annual  report  (Form  FDI- 
102F)  for  1969.  DI  must,  as  of  year -end,  con¬ 
tinue  to  hold  the  $2  million  in  the  U.S.  cor¬ 
porate  bonds  (or  in  some  other  form  of  U.S. 
property) ,  unless  the  $2  million  is  expended 
in  making  a  further  transfer  of  capital  to  an 
AFN.  As  a  result  of  the  allocation,  positive 
direct  investment  in  Schedule  C  is  reduced 
by  $2  million,  but  DI  must  recognize  a  §  312 
(a)  transfer  of  capital  of  $2  million  to  Sched¬ 
ule  B. 

Example  38.  DI  makes  a  long-term  foreign 
borrowing  of  $3  million  in  March  1969  and 
loans  the  proceeds  to  a  Schedule  B  AFN  (B), 
recognizing  a  1312(a)  transfer  of  capital  to 
B  and  making  a  deduction  from  net  transfer 
of  capital  to  that  scheduled  area  under  §313 
(d)(1).  In  October  1969,  B  repays  the  loan 
and  DI  then  loans  the  $3  million  to  a  Sched¬ 
ule  A  AFN,  resulting  in  a  §  312(b)  transfer 
of  capital  from  B  and  a  I  312(a)  transfer  of 
capital  to  A.  On  the  annual  report  (Form 
FDI-102F),  however,  DI  makes  a  §  203(d)  (2) 
allocation  of  the  $3  million  to  positive  di¬ 
rect  investment  in  Schedule  C,  resulting  in  a 
deduction  of  83  million  from  positive  direct 
investment  in  Schedule  C  and  a  §  312(a) 
transfer  of  capital  in  the  same  amount  to 
Schedule  B.  DI  is  permitted  to  leave  the 
83  million  proceeds  actually  invested  in 
Schedule  A,  notwithstanding  the  allocation 
to  Schedule  C. 

Example  39.  During  1967,  DI  made  a  long¬ 
term  foreign  borrowing  of  85  million  and,  in 
turn,  lent  the  funds  received  to  a  Schedule 
A  AFN  for  a  3-year  term,  repayment  to  be 
made  in  full  at  maturity.  During  1969,  DI 
desires  to  allocate  such  proceeds  to  positive 
direct  investment  in  Schedule  C.  This  is  not 
permissible.  The  proceeds  of  the  borrowing 
do  not  qualify  for  allocation  under  S  203(d) 
(2)  since  they  were  expended  prior  to  1968. 


§  B324— 11  Repayment  of  long-term  for¬ 
eign  borrowing. 

Repayment  of  long-term  foreign  bor¬ 
rowing  occurs  whenever  the  DI  reduces 
its  indebtedness  created  by  the  borrow¬ 
ing,  whether  by  cash  repayment,  delivery 
of  equity  securities  upon  conversion, 
open  market  purchases  of  its  obligations 
or  by  making  sinking  fund  payments  to 
a  trustee  (domestic  or  foreign)  to  be  used 
by  the  trustee  to  redeem  the  DI’s  obliga¬ 
tions.  The  amount  of  a  repayment  is  the 
amount  of  indebtedness  surrendered,  re¬ 
gardless  of  the  value  of  the  funds  or 
other  property  transferred  by  the  DI  in 
making  the  repayment  (see  Example  45 
below). 

Repayment  of  long-term  foreign  bor¬ 
rowing  reduces  the  amount  of  proceeds 
held  by  the  DI  to  the  extent  of  the  repay¬ 
ment.  In  addition,  a  transfer  of  capital 
must  be  recognized  by  the  DI  (under 
§  312(a)  (7) )  upon  repayment  of  the 
long-term  foreign  borrowing  to  the  ex¬ 
tent  that  the  proceeds  were  expended  in 
making  transfers  of  capital  to  AFNs  or 
were  allocated  to  positive  direct  invest¬ 
ment.  The  transfer  of  capital  is  incur¬ 
red  in  the  scheduled  area  in  which  the 
deduction  from  net  transfer  of  capital 
or  positive  direct  investment  was  taken. 
If,  as  a  result  of  allocation  or  realloca¬ 
tion,  deductions  were  taken  in  successive 
scheduled  areas,  the  transfer  of  capital 
is  recognized  in  the  last  scheduled  area 
in  which  a  deduction  was  taken.  How¬ 
ever,  if  the  total  deductions  with  respect 
to  the  amount  of  the  borrowing  repaid 
were  last  taken  in  two  or  more  scheduled 
areas,  the  transfer  of  capital  resulting 
from  repayment  will  be  charged  pro¬ 
portionally,  based  on  the  last  deductions 
taken  in  each  scheduled  area  . 

Example  40.  In  1968,  DI  made  a  long-term 
foreign  borrowing  of  81  million  and  loaned 
the  proceeds  to  a  Schedule  C  AFN,  receiving 
a  deduction  with  respect  to  such  transfer 
of  capital  under  5  313(d)(1).  During  1969, 
DI  repays  the  long-term  foreign  borrowing. 
DI  must  recognize  a  81  million  transfer  of 
capital  to  Schedule  C  under  5  312(a)(7). 

Example  41.  In  1968,  DI  made  a  long-term 
foreign  borrowing  of  81  million,  and  allocated 
the  proceeds  to  a  positive  net  transfer  of 
capital  in  Schedule  A,  thereby  receiving  a 
deduction  from  Schedule  A  net  transfer  of 
capital  under  5  313(d)(1).  In  1969,  DI  re¬ 
allocated,  under  5  203(d)(3),  the  proceeds 
to  positive  direct  investment  in  Schedule 
C,  recognizing  a  transfer  of  capital  to  Sched¬ 
ule  A  and  a  deduction  from  positive  direct 
investment  in  Schedule  C,  each  in  the 
amount  of  81  million.  If,  in  1970,  DI  repays 
the  long-term  foreign  borrowing,  DI  must 
recognize  a  transfer  of  capital  under  5  312 
(a)(7)  to  Schedule  C,  since  the  last  deduc¬ 
tion  with  respect  to  the  proceeds  was  re¬ 
ceived  in  that  scheduled  area. 

Example  42.  In  1968,  DI  made  a  long-term 
foreign  borrowing  of  81  million.  DI  expended 
8600,000  of  the  proceeds  in  a  transfer  of 
capital  to  Schedule  B,  receiving  a  deduction 
under  5  313(d)  (1)  from  net  transfer  of  cap¬ 
ital  in  Schedule  B,  and  allocated  the  re¬ 
maining  8400,000  to  a  positive  net  transfer 
of  capital  to  Schedule  C,  receiving  a  similar 
deduction  in  Schedule  C.  During  1969,  DI 
repays  the  long-term  foreign  borrowing  and 
DI  recognizes  a  8600,000  transfer  of  capital 


to  Schedule  B  and  a  8400,000  transfer  of  cap¬ 
ital  to  Schedule  C,  under  5  312(a)  (7) . 

Example  43.  In  1968,  DI  made  a  long-term 
foreign  borrowing  of  81  million.  DI  expended 
8500,000  of  the  proceeds  in  a  transfer  of 
capital  to  Schedule  A,  allocated  8200,000  to 
a  positive  net  transfer  of  capital  in  Schedule 
B,  and  allocated  the  remaining  8300,000  to 
a  positive  net  transfer  of  capital  in  Sched¬ 
ule  C.  Appropriate  deductions  were  also 
taken  from  net  transfer  of  capital  in  each 
scheduled  area,  under  1313(d)(1).  During 
1969,  DI  allocated  to  Schedule  C,  under 
5  203(d)(2),  8250,000  of  the  proceeds  pre¬ 
viously  expended  in  Schedule  A,  thereby  rec¬ 
ognizing  a  transfer  of  capital  to  Schedule  A 
and  receiving  a  deduction  from  positive  di¬ 
rect  investment  in  Schedule  C  in  the  same 
amount.  If,  in  1970,  DI  repays  the  long-term 
foreign  borrowing,  DI  must  recognize  trans¬ 
fers  of  capital,  under  5  312(a)(7),  in  the 
amount  of  8250,000  to  Schedule  A,  $200,000 
to  Schedule  B,  and  $550,000  to  Schedule  C. 

Example  44.  In  February  1969,  DI  makes 
a  long-term  foreign  borrowing  of  $1,000,000 
and  loans  the  proceeds  to  a  Schedule  C  .AFN 
(C) ,  receiving  a  deduction  with  respect  to 
the  transfer  of  capital  under  5  313(d)  (1).  In 
March  1970,  C  repays  the  loan,  resulting  in 
a  $1  million  transfer  of  capital  under  5  312 
(b).  In  June  1970,  DI  repays  the  long-term 
foreign  borrowing.  The  repayment  is  recog¬ 
nized  as  a  transfer  of  capital  to  Schedule  C 
of  $1  million  under  5  312(a)(7),  since  the 
last  deduction  with  respect  to  the  proceeds 
was  received  in  that  scheduled  area.  Note 
that  the  5  312(b)  transfer  of  capital  in 
March  1970  will  offset  the  June  1970  5  312(a) 
(7)  transfer  of  capital  for  purposes  of  cal¬ 
culating  the  net  transfer  of  capital  to  Sched¬ 
ule  C  during  1970. 

The  transfer  of  capital  to  be  recog¬ 
nized  upon  repayment  of  a  long-term 
foreign  borrowing  is  in  the  amount  of 
the  indebtedness  surrendered,  which  may 
be  different  from  the  value  of  the  actual 
repayment. 

Example  45.  In  March  1968,  DI  made  a  $10 
million  offering  of  debentures  which  qualified 
as  long-term  foreign  borrowing.  DI  expended 
the  proceeds  in  Schedule  C  and  took  a  deduc¬ 
tion  of  $10  million  from  net  transfer  of  capi¬ 
tal  in  Schedule  C.  In  1970,  DI  purchases  all 
of  the  debentures  at  a  total  cost  of  $8  million. 
DI  will  be  charged  with  a  5  312(a)  (7)  trans¬ 
fer  of  capital  to  Schedule  C  of  $10  million 
for  1970. 

Repayment  of  a  long-term  foreign  bor¬ 
rowing  does  not  result  in  a  transfer  of 
capital  if  the  proceeds  of  such  borrowing 
are  available  proceeds  at  the  time  of  re¬ 
payment.  Generally,  available  proceeds 
are  those  proceeds  that  have  not  been  ex¬ 
pended  or  allocated  and  with  respect  to 
which  a  deduction  under  §  313(d)  (1)  or 
1  306(e)  has  not  been  received.  Proceeds 
expended  or  allocated  during  the  years 
1965  through  1968  will  be  considered 
available  proceeds  if  returned  to  the  DI 
prior  to  December  31, 1968,  and  not  there¬ 
after  expended  or  allocated. 

Example  46.  DI  makes  a  $1  million  long¬ 
term  foreign  borrowing  during  1969  and  loans 
the  proceeds  to  a  domestic  subsidiary  for 
working  capital  purposes.  Such  proceeds  are 
not  allocated  to  positive  direct  investment  at 
the  end  of  1969.  If  such  proceeds  are  not  ex¬ 
pended  in  1970,  repayment  of  the  long-term 
foreign  borrowing  In  1970  will  not  be  a  trans¬ 
fer  of  capital  under  5  312(a)  (7). 

Example  47.  During  1968,  DI  made  a  $1  mil¬ 
lion  long-term  foreign  borrowing  and  lent 


FEDERAL  REGISTER,  VOL.  35,  NO.  195 — WEDNESDAY,  OCTOBER  7,  1970 


15706 


RULES  AND  REGULATIONS 


the  proceeds,  during  May  1968,  to  a  Schedule 
B  AFN  (B)  on  a  6-month  note,  receiving  a 
deduction  with  respect  to  the  transfer  of 
capital  under  §  313(d)  (1).  In  November  1968, 

B  repaid  the  DI.  Under  the  regulations  in 
effect  during  1968,  the  repayment  did  not 
constitute  a  §  312(b)  transfer  of  capital  from 
B  to  DI,  but  did  constitute  an  increase  in 
available  proceeds  of  $1  million.  In  1969, 
without  having  again  expended  the  $1  mil¬ 
lion  in  a  transfer  of  capital  or  allocated  such 
proceeds,  DI  repays  the  long-term  foreign 
borrowing.  DI  has  not  made  a  transfer  of 
capital  under  5  312(a)(7).  If  B's  note  had 
been  for  9  months  and  repayment  occurred 
in  February  1969,  DI  would  recognize  a 
1312(b)  transfer  of  capital  from  B  in  1969, 
the  repayment  would  not  have  constituted 
an  increase  in  available  proceeds,  and  re¬ 
payment  of  the  long-term  foreign  borrowing 
in  1969  would  be  recognized  as  a  $1  million 
transfer  of  capital  to  Schedule  B  under 
5  312(a)(7). 

Delivery  of  a  DI’s  equity  securities  to 
holders  of  debt  instruments  issued  by  the 
DI  (or  its  international  finance  subsidi¬ 
ary)  in  connection  with  a  long-term  for¬ 
eign  borrowing,  pursuant  to  the  exercise 
of  conversion  or  similsy  rights,  is  deemed 
a  repayment  of  the  borrowing  in  the 
principal  amount  of  indebtedness  sur¬ 
rendered.  See  §  324(b) (2).  The  conver¬ 
sion  will  result  in  repayment  of  the  bor¬ 
rowing  (and  reduction  of  proceeds)  in 
the  year  the  delivery  of  stock  occurs. 
However,  for  purposes  of  5  1003,  trans¬ 
fers  of  capital  resulting  from  such  repay¬ 
ment  by  conversion  are  not  recognized 
until  the  year  following  the  conver¬ 
sion.  Thus,  for  example,  if  a  DI’s  inter¬ 
national  finance  subsidiary  issues  $20 
million  face  amount  of  debentures  con¬ 
vertible  into  stock  of  the  parent  and  in¬ 
vests  the  proceeds  in  Schedule  C  AFNs 
of  the  parent,  conversion  by  the  foreign 
debenture  holders  of  $1  million  face 
amount  into  stock  in  1970  (the  stock  be¬ 
ing  delivered  in  1970)  results  in  a  $1 
million  repayment  of  the  borrowing  (i.e., 
a  $1  million  transfer  of  capital  to  Sched¬ 
ule  C)  in  1970  (see  5  324(b)(2)).  How¬ 
ever,  assuming  such  repayment  in  1970 
is  generally  authorized  by  §  1002(a)(3), 
reduction  in  the  DI’s  Subpart  E  allow¬ 
ables  under  §  1003  will  be  postponed  until 
1971. 

Surrender  of  debentures  upon  exer¬ 
cise  of  attached  warrants  is  treated  simi¬ 
larly.  However,  since  a  portion  of  the 
funds  received  from  sale  of  debentures 
with  warrants  attached  is  attributed  to 
the  warrants,  the  DI  did  not  receive  pro¬ 
ceeds  of  long-term  foreign  borrowing  to 
the  full  extent  of  the  face  amount  of  the 
issue.  Therefore,  where  a  debenture  is 
surrendered,  a  ratable  portion  of  the 
principal  amount  will  not  result  in  repay¬ 
ment  of  a  long-term  foreign  borrowing. 

Example  48.  During  1968,  bl’s  interna¬ 
tional  finance  subsidiary  issued  $10  million 
principal  amount  of  debentures  with  war¬ 
rants  attached,  entitling  holders  to  purchase 
10  shares  of  DI's  common  stock  at  $100  and 
to  present  the  debenture,  having  a  principal 
amount  of  $1,000,  In  payment  for  the  stock. 
DI's  independent  financial  counsel  valued 
the  warrants  in  an  aggregate  ,amount  of  $1 
million.  Therefore,  DI  realized  $9  million 
proceeds  of  long-term  foreign  borrowing  from 
sale  of  the  debentures  with  warrants  at¬ 
tached.  Also  during  1968,  DI's  International 
finance  subsidiary  loaned  the  entire  $9  mil¬ 


lion  to  DI’s  Schedule  B  AFNs,  resulting  in 
a  5  313(d)(1)  deduction.  In  1969,  upon  the 
presentation  of  a  warrant  and  debenture, 
and  delivery  of  common  stock  to  the  holder, 
there  is  a  repayment  of  the  debenture,  a 
reduction  of  proceeds  of  long-term  foreign 
borrowing  (to  the  extent  such  proceeds  were 
received  from  sale  of  the  debenture),  and  a 
transfer  of  capital  under  5  312(a)(7).  (The 
transfer  of  capital  occurs  because  such  pro¬ 
ceeds  were  invested  in  Schedule  B  and  a 
deduction  under  5  313(d)  (1)  had  been  re¬ 
ceived  during  1968.)  However,  although  the 
amount  of  repayment  is  $1,000,  the  proceeds 
of  long-term  foreign  borrowing  received  from 
sale  of  the  debenture  were  $900.  Accordingly, 
the  transfer  of  capital  to  Schedule  B  and 
the  corresponding  reduction  of  proceeds  wi.1 
be  $900.  Recognition  of  the  transfer  of  capi¬ 
tal,  which  is  authorized  by  5  1002(a)  (3),  will 
be  postponed  until  1970,  when  the  reduction 
to  Subpart  E  allowables  occurs  (see  55  1002 
(a)  (3)  and  1003). 

Generally,  whether  a  transfer  of  capi¬ 
tal  or  a  reduction  of  available  proceeds 
results  from  repayment  of  a  long-term 
foreign  borrowing  may  be  ascertained  by 
a  DI  from  the  books  and  records  kept 
pursuant  to  §  203(b).  Accordingly,  when 
a  DI  repays  a  long-term  foreign  borrow¬ 
ing,  all  proceeds  of  which  have  been  ex¬ 
pended  or  allocated,  the  DI  must  report 
a  transfer  of  capital  under  §  312(a)(7). 

If  a  DI  has  not  expended  or  allocated 
any  part  of  a  particular  long-term  for¬ 
eign  borrowing,  repayment  of  the  bor¬ 
rowing  (in  whole  or  in  part)  results  in  a 
reduction  of  available  proceeds.  How¬ 
ever,  if  a  portion  of  proceeds  of  a  bor¬ 
rowing  has  been  expended  or  allocated, 
while  the  remainder  has  not  been  ex¬ 
pended  or  allocated  and  thus  constitutes 
available  proceeds,  the  effect  of  partial 
repayment  cannot  be  ascertained  from 
the  DI’s  books  and  records.  In  such  case, 
any  repayment  shall  be  treated  first  as  a 
reduction  of  available  proceeds  (until  the 
available  proceeds  are  reduced  to  zero) 
and  then  as  a  transfer  of  capital  under 
5  312(a)(7).  On  the  other  hand,  if  a 
long-term  foreign  borrowing  is  in  the 
form  of  debentures  convertible  into  stock 
of  the  DI  and  a  portion  of  the  proceeds 
has  been  expended  or  allocated  and  the 
remainder  is  held  as  available  proceeds, 
OFDI  will  permit  the  DI  to  elect  whether 
repayments  resulting  from  conversions 
will  be  treated  as  reductions  of  available 
proceeds  or  as  transfers  of  capital  under 
5  312(a)(7). 

Example  49.  In  March  1968,  DI  made  a 
long-term  foreign  borrowing  from  a  foreign 
bank.  DI  gave  the  bank  20  notes,  each  for 
$1  million.  At  the  end  of  1968,  DI  had  ex¬ 
pended  or  allocated  $10  million  of  the  pro¬ 
ceeds.  By  June  1969,  DI  had  expended  an 
additional  $5  million.  Accordingly,  there  re¬ 
mained  $5  million  of  available  proceeds.  On 
October  1,  1969,  DI  repaid  $2  million.  The 
repayment  did  not  constitute  a  transfer  of 
capital  under  5  312(a)(7);  rather,  avaU- 
able  proceeds  were  reduced  from  $5  million 
to  $3  million. 

Example  SO.  During  1969,  DI's  international 
finance  subsidiary  made  a  public  issue  of 
debentures  convertible  into  common  stock 
of  DI.  The  issue  qualified  as  a  long-term 
foreign  borrowing.  The  proceeds  of  such 
borrowing  were  $20  mUlion.  As  of  the  end 
of  June  1970,  DI  had  expended  $15  million 
of  these  proceeds  in  transfers  of  capital  to  a 
Schedule  B  AFN  and  $5  million  remained  as 
available  proceeds.  During  July  1970,  $2 


million  principal  amount  of  debentures  was 
converted  into  common  stock  of  the  DI.  DI 
may  treat  the  conversions  either  as  reduc¬ 
tions  of  available  proceeds  or  as  transfers 
of  capital  to  Schedule  B. 

§  B324— 12  Recordkeeping. 

Because  funds  or  property .  that  are 
proceeds  of  long-term  foreign  borrow¬ 
ing  have  special  status  under  the  regula¬ 
tions,  it  is  necessary  that  special  records 
be  kept  by  DIs  showing  disposition  of 
such  proceeds  at  any  given  time.  There¬ 
fore,  §  203(b)  requires  DIs  to  identify 
separately  each  long-term  foreign  bor¬ 
rowing  and  to  record  each  separate 
use  of  the  proceeds.  The  term  “use”  refers 
not  only  to  actual  investments,  but  also 
to  deductions  taken  under  5  203(d), 

5  313(d)(1)  or  5  306(e).  For  example, 
proceeds  loaned  by  a  DI  to  an  AFN  in 
Schedule  C  will  occasion  a  deduction 
from  net  transfer  of  capital  to  Schedule 
C  under  5  313(d)(1),  and  the  proceeds 
will  actually  be  invested  in  the  Schedule 
C  AFN.  However,  if  the  Schedule  C 
AFN  repays  the  loan  and  the  DI  does 
not  thereafter  allocate  the  returned  pro¬ 
ceeds  under  5  203(d)(2),  the  Schedule 
C  deduction  will  remain  in  effect  until 
repayment  of  the  underlying  long-term 
foreign  borrowing.  Upon  such  repay¬ 
ment,  a  5  312(a)(7)  transfer  of  capital 
to  Schedule  C  would  have  to  be  reflected. 
Similarly,  proceeds  allocated  to  and  de¬ 
ducted  from  positive  direct  investment  in 
any  scheduled  area  pursuant  to  5  306(e) 
may  actually  be  invested  in  bonds  of  a 
U5.  corporation,  or  expended  in  making 
a  transfer  of  capital  to  an  AFN.  Accord¬ 
ingly,  the  DI  must  identify  actual  in¬ 
vestment  of  proceeds,  as  well  as  record 
direct  investment  deductions  taken  with 
respect  to  such  proceeds.  V 

Example  51.  During  1969,  the  international 
finance  subsidiary  of  a  U.S.  corporation  (DI) 
sells  $25  million  face  amount  of  debentures 
convertible  Into  DI’s  common  stock  In  a 
form  that  qualifies  the  Issue  as  a  long-term 
foreign  borrowing,  (a)  DI  sells  the  debentures 
at  a  discount  of  $1,250,000  and  pays  the 
underwriters  commissions  of  $1,250,000,  re¬ 
ceiving  $22,500,000  net  from  the  sale,  (b)  DI 
Immediately  expends  $10  million  of  the  pro¬ 
ceeds  received  to  acquire  a  French  corpora¬ 
tion  (C),  which  then  becomes  a  Schedule  C 
AFN.  (c)  DI  deposits  the  remaining  proceeds 
of  the  borrowing  ($12,500,000)  In  a  demand 
account  with  a  London  bank,  (d)  At  the 
end  of  1969,  DI  allocates  $3  million  of  these 
available  proceeds  to  positive  direct  Invest¬ 
ment  In  Schedule  B.  (e)*In  1970,  DI  loans 
$5  million  of  the  funds  deposited  in  the 
London  bank  to  C.  (f )  Subsequently,  in  1970, 
$2  million  face  amount  of  debentures  are 
converted,  (g)  At  the  end  of  1970,  DI  allo¬ 
cates  $2,500,000  of  available  proceeds  to 
positive  direct  Investment  In  Schedule  B. 

The  above  transactions  should  be  re¬ 
corded  on  the  books  and  records  required 
by  5  203(b)  in  the  following  manner: 

With  respect  to  transaction  (a),  DI  enters 
proceeds  of  a  long-term  foreign  borrowing 
in  the  amount  of  $25  million. 

With  respect  to  transaction  (b),  DI  enters 
an  expenditure  of  $10  miUion  in  connection 
with  the  transfer  of  capital  Incident  to  ac¬ 
quisition  of  C  (5  312(a)),  and  a  deduction 
from  net  transfer  of  capital  with  respect  to 
Schedule  C  (5  313(d)  (1) ).  After  these  entries, 
DI’s  records  will  reflect  $15  million  available 
proceeds  and  $10  million  expended  proceeds 
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(the  latter  being  held  In  the  form  of  CTs 
stock) . 

With  respect  to  transaction  (c) ,  DI  enters 
the  demand  deposit  .of  $12,500,000  available 
proceeds  in  the  London  bank;  these  proceeds 
are  now  held  in  the  form  of  liquid  foreign 
balances.  (Note  that  available  proceeds  are 
exempted  from  the  repatriation  requirement 
of  §  203(c) .)  DI  does  not  transfer  U.S.  funds 
abroad,  as  might  have  been  done,  to  augment 
liquid  foreign  balances  up  to  the  full  $15 
million  available  proceeds  (see  §  324(c)). 
Accordingly,  DI  would  reflect  $2,500,000  (the 
amount  of  discount  and  commissions)  of 
available  proceeds  as  being  held  in  the  United 
States. 

With  respect  to  transaction  (d),  the 
$3  million  allocation  to  Schedule  B,  DI  may 
use  the  foregoing  $2,500,000  available  pro¬ 
ceeds  deemed  held  in  the  United  States. 
Accordingly,  only  $500,000  need  be  allocated 
out  of  available  proceeds  held  as  liquid  for¬ 
eign  balances.  This  $500,000  must  be  with¬ 
drawn  from  the  London  bank  and  repatriated 
to  the  United  States  (§  306(e) );  DI  does  so, 
investing  the  $500,000  in  bonds  of  a  Ufl.  cor¬ 
poration.  The  allocation,  the  source  of  avail¬ 
able  proceeds  used,  and  the  repatriation 
transaction  would  be  reflected  in  DI’s  books 
and  records  pursuant  to  §  203(b). 

Accordingly,  at  the  end  of  1969,  DI  has 
recorded  a  long-term  foreign  borrowing, 
the  proceeds  of  which  are  $25  million.  Of 
such  proceeds,  $10  million  have  been  ex¬ 
pended,  with  a  deduction  in  Schedule  C, 
and  are  held  in  the  form  of  stock  of  C; 
$2,500,000  relate  to  the  discount  and  com¬ 
mission,  are  treated  as  being  held  in  the 
United  States  and  are  allocated,  with 
the  deduction  in  Schedule  B;  $500,000 
are  held  in  the  form  of  bonds  of  a  U.S. 
corporation  and  are  allocated,  with  the 
deduction  in  Schedule  B;  and  $12  million 
are  held  on  deposit  in  the  London  bank 
and  are  available  proceeds. 

With  respect  to  transaction  (e),  DI  enters 
an  expenditure  of  $5  million  available  pro¬ 
ceeds  to  C.  Available  proceeds  in  the  London 
bank  are  decreased  by  such  amount,  and  DI 
now  has  another  $5  million  deduction  in 
Schedule  C  under  §  313(d)  (1),  the  expended 
proceeds  being  held  in  the  form  of  a  debt 
obligation  of  C. 

With  respect  to  transaction  (f),  DI  is  per¬ 
mitted  to  treat  the  repayment  by  conversion 
of  the  debentures  either  as  a  reduction  of 
available  proceeds  or  as  a  transfer  of  capital. 
DI  elects  to  recognize  a  transfer  of  capital. 
Since  total  expended  and  allocated  proceeds 
at  the  time  of  conversion  are  $18  million, 
with  $15  million  expended  in  Schedule  C  and 
$3  million  allocated  to  Schedule  B,  %  of 
$2  million  ($1,667,000)  is  a  transfer  of  capital 
to  Schedule  C  and  %  of  $2  million  ($333,000) 
is  a  transfer  of  capital  to  Schedule  B.  Simul¬ 
taneously,  proceeds  expended  in  C  and  al¬ 
located  to  B  are  reduced  in  an  equal  amount. 
Accordingly,  DI  treats  the  proceeds  held  in 
the  form  of  debt  obligation  of  C  as  reduced 
by  $1,667,000,  and  DI  treats  allocated  proceeds 
held  in  the  form  of  corporate  bonds  as  having 
been  reduced  by  $333,000. 

With  respect  to  transaction  (g),  the  al¬ 
location  of  $2,500,000  to  Schedule  B  is  entered 
by  DI.  The  deposit  in  the  London  bank  is 
shown  as  reduced  by  $2,500,000.  Sinoe  DI 
must  repatriate  these  allocated  proceeds,  the 
funds  are  deposited  in  a  New  York  bank.  Ac¬ 
cordingly,  DI  would  enter  such  deposit  on  its 
records  also. 

At  the  end  of  1970,  DI  has  $23  million 
proceeds  of  long-term  foreign  borrowing 
($25  million  less  $2  million  repayment). 
Of  such  proceeds,  $4,500,000  are  still 


available  and  are  held  on  deposit  in  the 
London  bank;  $2,500,000  (comprising 
the  discount  and  commission)  are  allo¬ 
cated  to  Schedule  B  and  are  treated  as 
held  in  the  United  States;  $167,000  are 
allocated  to  Schedule  B  and  are  held  in 
the  form  of  U.S.  corporate  bonds;  $2,- 
500,000  are  allocated  to  Schedule  B  and 
are  held  on  deposit  with  a  New  York 
bank;  and  $10  million  are  expended  in  C 
and  held  in  the  form  of  equity  securities 
of  C;  and  $3,333,000  are  expended  in  C 
and  held  in  the  form  of  debt  obligations 
of  C. 

§  B  324— 13  Borrowings  denominated  in 

a  foreign  currency. 

Proceeds  of  foreign  borrowing  or  long¬ 
term  foreign  borrowing  denominated  in  a 
foreign  currency  are  valued  at  the  U.S. 
dollar  equivalent  prevailing  when  the 
borrowing  was  made,  regardless  of  sub¬ 
sequent  exchange  rate  fluctuations,  un¬ 
til  the  time  of  repayment  or  refinancing. 

A  refinancing  as  described  in  §  324(b)  (1) 
shall  be  treated  at  the  U.S.  dollar 
equivalent  as  of  the  time  of  such 
refinancing. 

Example  52.  On  August  1,  1969,  DI  made 
long-term  foreign  borrowing  in  a  foreign 
currency  valued  at  $1  million  on  that  date. 
DI  allocated  the  proceeds  under  §  306(e)  to 
positive  direct  investment  in  Schedule  C.  In 
early  1970,  the  currency  involved  was  re¬ 
valued  by  10  percent.  In  October  1970,  DI 
repays  the  borrowing.  Although  the  dollar 
equivalent  of  the  repayment  is  $1,100,000,  DI 
is  charged  with  a  8  312(a)(7)  transfer  of 
capital  to  Schedule  C  of  only  $1  million,  the 
dollar  equivalent  on  the  date  of  the  borrow¬ 
ing.  The  transfer  of  capital  upon  repayment 
would  have  been  in  the  same  amount  if, 
instead,  the  currency  had  been  devalued. 

Example  53.  On  June  1,  1970,  DI  makes  a 
6-month  borrowing  from  a  foreign  bank  (X) 
denominated  in  a  foreign  currency.  The  dol¬ 
lar  equivalent  is  $2  million.  In  September 
1970,  the  currency  is  devalued  by  10  percent. 
On  December  1,  1970,  DI  repays  X  in  full 
and  plans  to  refinance  by  borrowing  from 
foreign  bank  (Y)  in  the  same  currency.  In 
order  to  preserve  $2  million  of  proceeds,  DI 
must  borrow  additional  units  of  the  foreign 
currency  so  that  the  dollar  equivalent  thereof 
on  December  1  will  equal  $2  million.  If,  how¬ 
ever,  the  currency  had  been  revalued,  DI 
would  have  needed  to  borrow  only  $2  million 
worth  of  the  currency  at  the  rate  prevailing 
on  December  1. 

B502 — Election  of  Allowables 

Section  502  requires  a  DI  to  elect  for 
each  year  one  of  the  following  allow¬ 
ables:  (a)  The  §  503  minimum  allowable 
of  $1  million;  (b)  the  §  504(a)  histori¬ 
cal  allowable;  (c)  the  §  504(b)  earnings 
allowable;  or  (d)  the  §  507  alternative 
minimum  and  Schedule  A  supplemental 
allowable. 

The  election  of  allowables  must  be 
made  on  Form  FDI-102F  or  Form  FDI- 
102F/S  (Annual  Report)  filed  for  the 
year  with  respect  to  which  the  election  is 
made.  Therefore,  DIs  will  not  be  obliged 
to  make  a  binding  election  for  1970  until 
the  due  date  of  the  1970  annual  report 
(Apr.  30,  1971,  unless  hereafter  modi¬ 
fied). 

As  provided  by  §  502  (c)  and  (d) ,  a 
DI  may  not  elect  §  503  in  1  year,  start¬ 
ing  in  1970,  and  §  507  in  the  next  year,  or 


vice  versa,  without  obtaining  prior  writ¬ 
ten  permission  from  OFDI. 

An  incremental  earnings  allowable 
under  §  506  is  available  in  addition  to  the 
allowable  elected  pursuant  to  §  502. 

In  the  event  of  a  merger  between  two 
or  more  DIs  during  a  year,  the  resulting 
entity  will  be  regarded  as  having  been 
a  single  DI  for  the  entire  year  in  ques¬ 
tion,  as  well  as  for  base-period  years. 
Merger  during  a  year  of  two  DIs  will  not 
result  in  combination  for  such  year  of 
§  503  or  §  507  allowables  with  respect  to 
the  surviving  DI. 

Note  that  the  special  allowable  pro¬ 
vided  in  §  1302  of  Subpart  M  for  U.S.- 
flag  air  carriers  is  applicable  only  if  a 
§  504  allowable  is  elected  pursuant  to 
§  502. 

B503 — Worldwide  Minimum 
Allowable 

§  B503— 1  Introduction. 

Section  503  in  effect  for  1970  allows 
any  DI  electing  (under  §  502)  to  be  gov¬ 
erned  by  the  provision  of  §  503  to  make 
positive  direct  investment  not  exceed¬ 
ing  an  aggregate  of  $1  million  in  all 
scheduled  areas. 

§  B503— 2  Summary. 

The  §  503  minimum  allowable  of  $1 
million  applies  worldwide,  as  opposed  to 
the  schedular  allowables  provided  in 
§§  504  and  507. 

Election  of  §  503  in  any  year  operates 
to  eliminate  allowables  otherwise  avail¬ 
able  during  such  year  under  §  504  (in¬ 
cluding  carryforwards  from  prior  years) 
and  to  eliminate  carryforwards  into  suc¬ 
ceeding  years,  except  for  the  §  506  in¬ 
cremental  earnings  allowable. 

A  DI  having  positive  direct  investment 
of  $200,000  or  less  during  1968  under 
former  §  503  and  not  electing  §  503 
thereafter  may  carry  forward  the 
amount  of  1968  §  504  allowables,  reduced 
by  the  amount  of  positive  direct  invest¬ 
ment  actually  made  in  each  scheduled 
area  during  1968. 

Since  the  beginning  of  the  program  in 

1968,  §  503  has  been  liberalized  in  several 
respects.  In  1968,  the  §  503  allowable  was 
$200,000  and  applied  on  a  schedular 
basis.  In  1969  the  allowable  was  increased 
to  $1  million  and  the  schedular  limita¬ 
tions  were  eliminated.  Also  in  1968  and 

1969,  §  503(b)  required  DIs  to  exclude 
certain  losses  of  its  AFNs  in  calculating 
direct  investment  under  §  503.  In  1968, 
the  exclusion  applied  to  negative  rein¬ 
vested  earnings  of  incorporated  AFNs  in 
Schedule  C,  and  in  1969,  to  aggregate 
annual  losses  of  both  incorporated  and 
unincorporated  AFNs  in  all  scheduled 
areas.  Section  503(b)  was  revoked  for 
1970  and  subsequent  years.  (See  §  B503- 
3(ii) .) 

§  B503— 3  Calculation  of  direct  invest¬ 
ment  nnder  §  503. 

(i)  Worldwide  basis.  Section  503(a) 
provides  that  positive  direct  investment 
is  authorized  on  a  worldwide  basis  up  to 
$1  million,  in  contrast  to  the  schedular 
limitations  imposed  by  §  504. 
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Example  1.  DI  has  a  wholly  owned  incorpo¬ 
rated  AFN  (B)  In  the  United  Kingdom  and 
a  wholly  owned  Incorporated  AFN  (A)  in 
Argentina.  During  1970,  B  has  a  loss  of  $500,- 
000,  and  A  has  earnings  of  $1,500,000  all  of 
which  are  reinvested.  There  are  no  other 
earnings,  resulting  in  worldwide  positive  di¬ 
rect  investment  made  by  DI  during  1970  of 
$1  million,  which  is  authorized  by  §  503(a). 

Example  2.  DI  has  three  AFNs:  A,  a  corpo¬ 
ration  in  Brazil;  B,  a  corporation  in  Aus¬ 
tralia;  and  C,  a  branch  in  Germany.  During 
1970,  DI  makes  a  positive  transfer  of  capital 
of  $700,000  to  A  and  a  negative  transfer  of 
capital  of  $400,000  to  B.  C  earns  $500,000, 
none  of  which  is  remitted,  so  that  its  net 
assets  increase  by  $500,000.  A  has  losses  of 
$300,000,  and  B  earns  $500,000  and  pays  no 
dividends.  Positive  direct  investment  in  all 
scheduled  areas  for  1970  is  $1  million  which 
is  authorized  by  §  503(a),  as  shown  by  the 
following  table  ($000  omitted) : 


Amount  by  scheduled  area 
A  BO  Total 


Net  transfer  of  capital _  700  (400)  500  800 

Reinvested  earnings _  (300)  500  0  200 

Positive  direct  investment..  400  100  500  1,000 


As  illustrated  by  Examples  1  and  2  above, 
all  of  the  positive  and  negative  com¬ 
ponents  of  direct  investment  are  taken 
into  consideration  without  regard  to  the 
scheduled  area  of  the  particular  trans¬ 
actions.  In  addition,  dividends,  remit¬ 
tances  of  branch  profits  and  transfers 
of  capital  between  AFNs  in  different 
scheduled  areas  (except  between  Cana¬ 
dian  and  non-Canadian  AFNs)  will  “net 
out.”  Any  number  of  such  interschedular 
transactions  may  take  place  without 
affecting  the  amount  of  direct  invest¬ 
ment  for  purposes  of  the  regulations. 

Example  3.  DI  has  two  AFNs:  B,  a  corpora¬ 
tion  In  Schedule  B,  and  C,  a  corporation  in 
Schedule  C.  During  1970  DI  transfers  $1 
million  to  C,  and  B  transfers  $2  million  to  C. 
Under  $  505(a)  (3)  the  transfer  from  B  to  C 
is  treated  as  a  transfer  of  capital  from  B  to 
DI  of  $2  million  and  a  transfer  of  capital  from 
DI  to  C  of  $2  million.  DI  has  made  positive 
direct  investment  of  $1  million  in  all  sched¬ 
uled  areas  under  I  503  (000  omitted) : 

Net  transfer  of  capital 

To  Schedule  C _ $3,000 

To  Schedule  B _ (2,000) 

Positive  direct  investment 

In  Schedule  C _ $3,000 

In  Schedule  B _ (2,000) 


Total  .  1,000 

(ii)  Treatment  of  aggregate  annual 
losses  in  1969.  Section  503(b)  as  in  effect 
for  1969  provided  that  in  calculating 
direct  investment  made  under  §  503 
aggregate  annual  losses  of  incorporated 
and  unincorporated  AFNs  were  to  be  dis¬ 
regarded.  This  provision  was  an  excep¬ 
tion  to  the  general  rule,  set  forth  in  §  306, 
that  direct  investment  is  the  sum  of  net 
transfer  of  capital  and  the  DI's  share  of 
reinvested  earnings.  Section  503(b)  has 
been  revoked  for  1970  and  subsequent 
years.  Accordingly,  DIs  that  elect  the 
§  503  allowable  for  1970  will  compute 
direct  investment  in  the  manner  speci¬ 


fied  in  §  306.  However,  the  revocation  of 
1  503(b)  is  not  retroactive,  and  DIs 
should  not  recalculate  their  §  503  direct 
investment  for  1969. 

The  term  “aggregate  annual  losses” 
as  used  in  former  §  503(b)  meant  the 
sum,  if  negative,  of  the  earnings  and 
losses  of  all  of  the  DI’s  incorporated  and 
unincorporated  AFNs  for  the  year  in 
question.  To  “disregard”  aggregate  an¬ 
nual  losses  meant  that  in  calculating 
worldwide  direct  investment  under  §  503 
the  DI  was  required  to  add  to  direct  in¬ 
vestment  as  computed  under  §  306  the 
amount  of  such  aggregate  annual  losses. 
(For  a  more  detailed  analysis  of  former 
§  503(b)  see  1969  General  Bulletin 
§  B503-3(ii) .) 

The  following  example  illustrates  how 
aggregate  annual  losses  were  treated  in 
calculating  1969  direct  investment  under 
former  §  503(b) : 

Example  4.  DI  has  two  wholly  owned  In¬ 
corporated  AFNs  (X  and  Z).  X  has  a  wholly 
owned  subsidiary  (Y)  In  a  different  sched¬ 
uled  area,  and  Z  has  a  branch  (W)  In  a 
different  scheduled  area.  The  following  takes 
place  during  1969 :  X  has  earnings  (excluding 
dividends  received  from  Y)  of  $2  million  and 
pays  a  dividend  to  DI  of  $1,500,000  (before 
withholding  taxes) ;  Y  has  losses  of  $3  million 
but  pays  a  dividend  to  X  of  $250,000  (before 
withholding  taxes);  DI  makes  a  positive 
transfer  of  capital  of  $2,500,000  to  Z;  and  W 
earns  $500,000,  all  of  which  is  remitted  to  Z, 
and  there  is  no  change  in  W’s  net  asset 
position.  To  compute  direct  investment  under 
§  503,  direct  investment  under  §  306  is  first 
computed  (000  omitted) : 


(a)  Net  transfer  of  capital  to  Z _ $2, 500 

(b)  Net  transfer  of  capital  to  W._  0 

(c)  Reinvested  earnings  of  X 

l $2,000- ($1,500- $250 )  ]  . .  750 

(d)  Reinvested  earnings  of  Y 

[ -$3,000- ($250)  1  _  (3,250) 

(e)  Reinvested  earnings  of  Z  [0  — 

(-$500)]  .  500 


(f )  Direct  investment  under  5  306.  500 

Next  “aggregate  annual  losses”  are 
computed  (000  omitted) : 

(g)  Earnings  of  X - $2,000 

(h)  Losses  of  Y -  (3,000) 

(i)  Net  earnings  ofW -  500 


(J)  Aggregate  annual  losses -  500 

Direct  investment  for  purposes  of 

§503  (line  (f)  plus  line  (J)) -  1,000 


Thus,  positive  direct  investment  under  §  503 
is  $1  million,  the  sum  of  direct  investment 
under  §  306  of  $500  [thousand]  and  aggregate 
annual  losses  of  $500  [thousand],  as  cal¬ 
culated  above. 

(iii)  Canadian  AFNs.  As  a  result  of 
§§  1103  and  1104  of  Subpart  K,  direct 
investment  in  Canadian  AFNs  is  not  in¬ 
cluded  in  calculating  direct  investment 
for  purposes  of  §  503.  Accordingly,  divi¬ 
dend  distributions,  profit  remissions,  and 
transfers  of  capital  between  Canadian 
and  non-Canadian  AFNs  will  not  net 
out  under  §  503.  For  example,  if  a 
Canadian  AFN  transfers  funds  or  other 
property  to  a  non-Canadian  AFN,  the  DI 
will  be  deemed  to  have  made  such  trans¬ 
fer  if  the  conditions  of  §  505  are  met.  Be¬ 
cause  of  §  1103,  the  transfer  deemed  to 
have  been  made  by  the  Canadian  AFN 


to  the  DI  (under  §  505)  will  not  offset  the 
corresponding  transfer  deemed  made  by 
the  DI  to  the  non-Canadian  AFN. 

§  B503— 1  Carryforwards. 

Unused  §  503  allowables  may  not  be 
carried  forward  to  succeeding  years.  In 
addition,  §  503(c)  provides  that  the  elec¬ 
tion  of  §  503  eliminates  all  existing  §  504 
and  §  1302  allowables  as  of  the  year  of 
electing  §  503,  including  historical  and 
earnings  allowables  for  such  year,  carry¬ 
forwards  from  prior  years  and  carryfor¬ 
wards  into  succeeding  years. 

Example  5.  In  1969,  DI  has  allowables  under 
I  504  of  $50,000  In  Schedule  C,  $500,000  in 
Schedule  B,  and  $200,000  in  Schedule  A.  A 
portion  of  the  allowables  in  Schedules  A  and 
B  are  carryforwards  of  §  504  allowables  not 
used  in  1968.  In  1969,  DI,  in  order  to  make 
positive  direct  investment  in  Schedule  C  in 
excess  of  its  §  504  allowable  of  $50,000,  elects 
§  503  and  makes  worldwide  positive  direct 
investment  of  $600,000.  As  a  result  of  this 
election,  the  DI  permanently  loses  the  §  504 
schedular  allowables  carried  forward  from 
1968,  and  the  unused  portion  of  the  1969 
§  503  allowable  may  not  be  carried  forward 
into  subsequent  years. 

Section  504  as  in  effect  during  1968 
permitted  a  DI  to  carry  forward  any  un¬ 
used  portion  of  the  schedular  allowables 
authorized  by  that  section.  Present 
§  504(f)  preserves  that  carryforward  for 
use  in  1969  and  succeeding  years.  How¬ 
ever,  to  make  clear  that  positive  direct 
investment  authorized  by  §  503  in  1968 
must  be  taken  into  account  in  calculating 
the  amount  of  such  §  504  carryforward, 

§  503(d)  provides  that  if  a  DI  elects  to 
be  governed  by  §  504  in  1969  and  succeed¬ 
ing  years,  the  §  504  allowables  carried 
forward  from  1968  must  be  reduced  by 
the  amount  of  positive  direct  investment 
actually  made  in  1968.  The  reduction  is 
made  first  in  the  scheduled  area  where 
the  positive  direct  investment  was  made 
under  §  503  in  1968  and  then  in  the  re¬ 
maining  scheduled  areas  in  the  following 
order:  C-B-A. 

Example  6.  In  1968,  DI  had  allowables  un¬ 
der  §504  of  $50,000  in  Schedule  C,  $50,000 
in  Schedule  B,  and  $200,000  in  Schedule  A. 
During  1968,  DI  made  positive  direct  invest¬ 
ment  of  $100,000  in  Schedule  C  and  $50,000 
in  Schedule  B  under  §  503  as  then  in  effect. 
DI  also  made  negative  direct  investment  of 
$50,000  in  Schedule  A,  which,  under  §  504(f), 
may  be  carried  forward  to.  succeeding  years 
together  with  any  other  unused  Schedule  A 
allowable.  While  the  investment  in  Schedule 
C  was  not  authorized  under  §504,  DI’s  overall 
positive  direct  investment  in  1968  was  au¬ 
thorized  under  §  503,  since  positive  direct 
investment  in  each  scheduled  area,  when 
added  together,  was  $200,000  or  less  (in  this 
case,  $150,000),  and  positive  direct  invest¬ 
ment  in  any  one  scheduled  area  did  not  ex¬ 
ceed  $200,000.  If  DI  does  not  elect  the  §  503 
minimum  allowable  for  1969,  DI  will  carry 
forward  to  1969  §  504  allowables  not  used 
in  1968  of  $200,000,  after  the  reductions  pro¬ 
vided  for  in  §  503(d),  distributed  in  the 
scheduled  areas  as  follows:  Zero  in  Schedule 
C,  zero  in  Schedule  B,  and  $200,000  in  Sched¬ 
ule  A.  The  carryforward  of  $200,000  is  in  ad¬ 
dition  to  any  earnings  allowables  or  historical 
allowables  which  DI  may  have  for  1969  under 
§  504.  The  above  calculations  are  set  forth 
in  tabular  form  as  follows  (000  omitted) : 
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Amount  by  scheduled 
are* 


C  B  A 


1968  5  504  allowables.. .  $50  $50  $200 

Direct  investment  under  §  503 

in  1968 .  100  60  (50) 

Reductions  to  1968  §  504  allow¬ 
ables  under  §  503(d) .  . .  60  50  50 

§  504  carryforwards  to  1969 . 0  0  200 


If  DI  elects  to  make  positive  direct  invest¬ 
ment  in  1969  under  §  503,  DI  will  lose  the 
foregoing  $200,000  carryforward  in  Schedule 
A  for  1969  and  succeeding  years,  by  reason  of 
I  503(c). 

Assume  that  DI  elected  the  §  504  allowables 
in  1969,  but  did  not  make  any  positive  direct 
investment  in  Schedule  A,  and  again  elected 
the  i  504  allowables  in  1970.  In  such  a  case, 
DI  would  carryforward  to  1970  all  of  its  un¬ 
used  1969  5  504  allowables,  Including  the 
$200,000  in  Schedule  A  that  was  originally 
carried  forward  to  1969  from  1968.  However, 
if  DI  in  1970  elected  either  the  §  503  or  §  507 
allowables,  It  would  lose  all  carryforwards 
from  previous  years. 

§  B503— 5  Related  provisions. 

(i)  Available  proceeds.  Section  203(d) 

(1)  exempts  DIs  electing  §  503  (or  §  507) 
from  the  restrictions  otherwise  applica¬ 
ble  to  positive  net  transfers  of  capital 
while  holding  available  proceeds  of  long¬ 
term  foreign  borrowing  in  the  form  of 
foreign  property. 

(ii)  Associated  groups  and  persons 
owning  interests  in  DIs.  Section  905(b) 

(2)  (i)  and  (iii)  limit  the  use  of  §  503 
by  members  of  an  associated  group  with 
respect  to  a  group  AFN,  and  §  906(b)  (3) 
(ii)  and  (iv)  limit  the  use  of  §  503  by 
owners  of  a  principal  DI  making  an  elec¬ 
tion  under  §  906(b)  (1) . 

(iii)  Quarterly  reports.  Starting  in 
1970  a  DI  may  be  exempt  from  filing  a 
quarterly  report  on  Form  FDI-102,  if, 
among  other  requirements,  the  DI  has 
not  made  direct  investment  (whether 
positive  or  negative)  during  the  year  in 
excess  of  $1  million.  For  this  purpose, 
direct  investment  in  Canada  must  be  in¬ 
cluded  and  no  deduction  will  be  made  for 
proceeds  of  long-term  foreign  borrowing 
expended  in  transfers  of  capital  to  AFNs, 
even  though  deducted  under  §  313(d)  (1) 
for  purposes  of  determining  compliance 
under  §  201(a),  or  allocated  to  positive 
direct  investment,  even  though  deducted 
under  §  306(e)  for  purposes  of  deter¬ 
mining  compliance  under  §  201(a).  (See 
General  Instruction  B,  including  ex¬ 
amples,  of  Instructions  for  Completing 
the  1970  Cumulative  Quarterly  and  An¬ 
nual  Report  Form  FDI-102/102F,  Re¬ 
vised  June  1970.) 

(iv)  Apportionment  of  borrowing  de¬ 
duction.  DIs  electing  §  504  or  §  507  for 
1970  should  see  §  306(e)  (3)  and  §  B306-7 
if  they  contemplate  repayment  or  reallo¬ 
cation  of  borrowings  deducted  from 
§  503  worldwide  positive  direct  invest¬ 
ment  under  §  306(e)  in  1969. 

B504 — Schedular  and  Carryforward 
Allowables 

§  B504— 1  Introduction. 

Section  504  provides  alternative  al¬ 
lowables  applicable  to  direct  investment 
in  each  of  the  three  geographical  sched¬ 


ules:  An  historical  allowable  (§  504  (a) 
and  (c) )  and  an  earnings  allowable 
(§  504(b)).  A  DI  may  elect  to  be  gov¬ 
erned  by  either  of  these  §  504  allow¬ 
ables  as  an  alternative  to  the  §§  503  and 
507  allowables. 

Unlimited  “downstream”  utilization  of 
§  504  (a)  or  (b)  allowables  is  permitted 
(i.e.,  from  Schedule  C  to  Schedules  B 
and  A,  and  from  Schedule  B  to  Schedule 
A) .  Provision  is  also  made  for  “upstream” 
adjustment  of  allowables  under  certain 
circumstances.  Carryforward  of  unused 
allowables  into  succeeding  years  is  also 
permitted,  so  long  as  the  DI  continues 
electing  to  be  governed  by  §  504. 

§  B504— 2  Summary. 

A  DI  electing  to  be  governed  by 
§  504(a)  for  1970  and  succeeding  years 
may  make  positive  direct  investment  in 
Schedules  A,  B,  and  C  based  on  a  per¬ 
centage  of  average  annual  direct  invest¬ 
ment  in  those  areas  during  1965-66,  viz., 
110  percent  in  Schedule  A,  65  percent  in 
Schedule  B  and  35  percent  in  Schedule  C. 
(The  method  for  computing  the  Schedule 
C  historical  allowable  was  amended  for 
1970  and  subsequent  years  to  eliminate 
the  reinvestment  ratio  alternative.  See 
§  B504-3.) 

Section  504(c)  (1)  and  (2)  provide 
that  the  §  504(a)  historical  allowable  in 
Schedule  C  may  be  increased  if  such 
allowable  is  less  than  30  percent  of  DI’s 
annual  earnings  in  that  scheduled  area 
during  the  preceding  year.  The  amount 
of  authorized  increase  will  be  equal  to  the 
full  amount  of  the  difference  between 
such  30-percent  earnings  figure  and  the 
basic  historical  allowable  for  Schedule  C 
determined  under  §  504(a)  (3) ,  if  the  sum 
of  the  §  504(a)  historical  allowables  in 
Schedules  A  and  B  are  sufficiently  large. 
The  historical  allowable  in  Schedule  A 
and,  if  necessary,  in  Schedule  B  must  be 
charged  with  such  authorized  increase. 
An  “upstream”  adjustment  for  the 
Schedule  B  allowable  is  also  authorized 
by  §  504(c)  (3)  in  the  same  circum¬ 
stances,  to  the  extent  there  remains 
(after  increasing  the  Schedule  C  histori¬ 
cal  allowable)  any  of  the  Schedule  A 
historical  allowable  against  which  such 
increase  can  be  charged. 

A  DI  electing  the  §  504(b)  earnings 
allowable  is  permitted  to  make  positive 
direct  investment  in  each  scheduled  area 
not  exceeding  30  percent  of  “annual 
earnings”  (defined  in  8  504(b)(4))  for 
the  immediately  preceding  year  in  the 
respective  scheduled  area. 

All  or  any  part  of  the  allowables  com¬ 
puted  pursuant  to  5  504  (a)  and  (c)  or 
§  504(b)  may  be  used  “downstream”;  i.e., 
the  Schedule  C  allowable  may  be  used  in 
Schedule  B  or  A  instead  of  Schedule  C 
and  the  Schedule  B  allowable  may  be 
used  in  Schedule  A  instead  of  Schedule 
B.  A  DI  may  carry  forward  into  suc¬ 
ceeding  years  any  portion  of  a  schedular 
allowable  not  used  during  the  year.  Nega¬ 
tive  direct  investment  for  a  year  in  any 
scheduled  area  may  be  carried  forward 
and  may  be  used  to  authorize  additional 
positive  direct  investment  in  other  areas, 
“downstream”  in  the  same  or  subsequent* 
years.  However,  in  any  year  for  which  a 


DI  elects  to  be  governed  by  the  §  503  or 
§  507  allowable,  all  accrued  carryfor¬ 
ward  of  §  504  allowables  will  be  perma¬ 
nently  lost  (see  §§  503(c)  and  507(c) ). 

In  calculating  direct  investment  in 
Schedule  C  for  purposes  of  measuring 
use  of  the  §  504  allowable  elected  by  a 
DI,  losses  of  Schedule  C  incorporated 
AFNs  must  be  excluded.  Such  losses  may, 
however,  be  carried  forward  to  subse¬ 
quent  years  to  authorize  additional  re¬ 
investment  of  earnings  of  incorporated 
AFNs  in  Schedule  C. 

Carryforwards  authorized  in  1968  un¬ 
der  §  504  as  in  effect  for  that  year  may 
be  used  in  the  same  or  downstream 
scheduled  areas  in  1969  and  succeeding 
years,  with  the  exception  that  losses  of 
Schedule  C  AFNs  during  1968  may  be 
carried  forward  only  to  authorize  ad¬ 
ditional  reinvested  earnings  in  Schedule 
C  (§  504(f)). 

§  B504— 3  Calculation  of  historical  al¬ 
lowables  under  §  504(a). 

Section  504(a)  authorizes  annual  posi¬ 
tive  direct  investment  in  Schedule  A  in 
an  amount  equal  to  110  percent  of  a  DI’s 
average  annual  direct  investment  in  that 
scheduled  area  during  1965  and  1966,  in 
Schedule  B  in  an  amount  equal  to  65 
percent  of  a  DI’s  average  annual  direct 
investment  in  that  scheduled  area  during 
1965  and  1966,  and  in  Schedule  C  in  an 
amount  equal  to  35  percent  of  a  DI’s 
average  annual  direct  investment  in  that 
scheduled  area  during  1965  and  1966.  The 
following  examples  illustrate  calcula¬ 
tion  of  historical  allowables  for  Schedule 
A  under  §  504(a)  (1),  Schedule  B  under 
§  504(a)  (2)  and  Schedule  C  under  §  504 
(a)(3): 

Example  1.  DI  made  positive  direct  invest¬ 
ment  in  Schedule  A  In  1965  of  $3  million  and 
in  1966  of  $1  million.  Average  annual  direct 
investment  in  Schedule  A  for  1965-66  is 
$2  million  ($3  million  plus  $1  million  divided 
by  2) .  The  amount  of  annual  positive  direct 
investment  authorized  under  §  504(a)(1)  is 
$2,200,000  (110  percent  of  $2  million).  If 
Schedule  B  rather  than  Schedule  A  were  in¬ 
volved,  {  504(a)(2)  would  authorize  $1,300,- 
000  of  annual  positive  direct  investment  (65 
percent  of  $2  million) .  If  Schedule  C,  Instead, 
were  involved,  S  504(a)  (3)  would  authorize 
$700,000  of  annual  positive  direct  investment 
(35  percent  of  $2  million). 

Example  2.  DI  made  positive  direct  invest-- 
ment  in  Schedule  A  during  1965  of  $1  million 
and  negative  direct  investment  in  1966  of 
$500,000.  Average  annual  direct  Investment 
in  Schedule  A  was,  therefore,  $250,000.  DI 
made  positive  direct  investment  of  $1  million 
in  Schedule  B  during  1965  and  negative  di¬ 
rect  investment  of  $2  million  in  1966.  Thus, 
annual  average  Investment  in  Schedule  B 
was  a  negative  amount  (i.e.,  minus  $500,- 
000),  treated  as  zero  for  purposes  of  calcu¬ 
lating  the  historical  allowable  under  $  504 
(a).  DI  made  positive  direct  investment  in 
Schedule  C  during  1965  of  $800,000  and  di¬ 
rect  Investment  in  1966  of  zero.  Average  an¬ 
nual  direct  investment  in  Schedule  C  was 
therefore  $400,000.  Accordingly,  DTs  histor¬ 
ical  allowable  for  Schedule  A  is  $275,000;  for 
Schedule  B,  it  is  zero;  for  Schedule  C,  it  is 
$140,000.  (These  are  DI’s  basic  historical  al¬ 
lowables,  and  the  Schedules  B  and  C  allow¬ 
ables  are  subject  to  upward  adjustment  by 
“borrowing"  from  the  Schedule  A  allowable 
if  the  conditions  specified  in  {  504(c)  are 
satisfied.  See  S  B504-4(ll).) 
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Prior  to  its  amendment  in  1970,  §  504 
(a)(3)  provided  that  the  historical  al¬ 
lowable  for  Schedule  C  was  to  be  calcu¬ 
lated  differently  than  for  Schedules  A 
and  B.  Under  former  §  504(a)  (3),  the 
Schedule  C  historical  allowable  was  the 
lesser  of  (a)  35  percent  of  the  DI’s  av¬ 
erage  annual  direct  investment  in  1965- 
66  in  Schedule  C  or  (b)  the  DI’s  share 
of  the  current  year’s  earnings  of  incor¬ 
porated  AFNs  in  Schedule  C  multiplied 
by  the  percentage  of  total  earnings  of 
such  AFNs  that  were  reinvested  during 

1964- 66.  (See  1969  General  Bulletin 
§  B504-3(ii).)  Under  former  §  503(a)(3) 
many  DI’s  had  a  zero  Schedule  C  allow¬ 
able  despite  having  made  substantial  di¬ 
rect  investment  in  Schedule  C  during 

1965- 66.  The  elimination  of  the  rein¬ 
vestment  ratio  calculation  in  1970  should 
benefit  many  DI’s. 

§  B504— 4  Calculation  of  §  504(b)  earn¬ 
ings  allowables  and  §  504(c)  adjust¬ 
ment  to  §  504(a)  historical  allow¬ 
ables. 

The  §  504(b)  earnings  allowable  is  in¬ 
tended  to  benefit  DIs  with  small  or  no 
historical  allowables  under  §  504(a),  and 
the  §  504(c)  “upstream  adjustment”  to 
S  504(a)  historical  allowables  is  intended 
principally  to  aid  DIs  with  small  or  no 
historical  allowables  in  Schedule  C. 
Either  the  earnings  allowable  or  the  up¬ 
stream  adjustment  may  be  advantageous 
when  30  percent  of  earnings  for  the  year 
immediately  preceding  the  year  of  elect¬ 
ing  either  the  §  504  historical  or  earnings 
allowable  exceeds  a  DI's  historical 
allowables. 

Accordingly,  a  DI  with  no  Schedule  C 
historical  allowable  may.  nevertheless, 
be  authorized  to  make  positive  direct  in¬ 
vestment  in  that  scheduled  area  based 
on  Schedule  C  earnings  during  the  pre¬ 
ceding  year.  Election  of  the  earnings 
allowable  under  §  504(b),  however,  re¬ 
quires  its  use  in  all  scheduled  areas. 
Where  historical  allowables  in  Schedules 
A  and  B  are  substantial,  it  may  not  be 
to  a  DI’s  advantage  to  elect  S  504(b) 
because  the  historical  allowables  in 
Schedules  A  and  B  could  not  then  be 
utilized.  Under  these  circumstances,  the 
DI  may  benefit  from  the  “upstream  ad¬ 
justment”  to  historical  allowables  pro¬ 
vided  by  §  504(c),  whereby  the  historical 
allowables  can  be  shifted  “upstream”  to 
Schedule  C  from  Schedules  A  and  B. 

(i)  Section  504(b):  30  percent  earn¬ 
ings  allowables.  A  DI  may  elect,  under 
§  502(a)  (3) ,  to  be  governed  by  the  allow¬ 
able  provided  in  §  504(b),  authorizing 
positive  direct  investment  in  each 
scheduled  area  equal  to  30  percent  of  the 
DI’s  share  of  AFN  earnings  in  such  area 
during  the  immediately  preceding  year. 

The  earnings  allowable  is  computed  on 
the  basis  of  a  DI’s  annual  earnings  in  a 
scheduled  area,  defined  in  §  504(b)  (4) 
as  the  DI’s  share  of  “total  earnings  or 
total  losses”  of  all  incorporated  AFNs 
in  such  scheduled  area  (determined  as 
provided  in  S  306(c) )  plus  the  DI’s  share 
of  “net  earnings  or  losses”  of  all  un¬ 


incorporated  AFNs  during  the  year  in 
such  scheduled  area.  Earnings  or  losses 
of  Canadian  affiliates  are  excluded  from 
this  computation. 

Example  3.  DI’s  1969  share  of  AFN  annual 
earnings  Is  $10  million  in  Schedule  C  and  $15 
million  in  Schedule  A.  DI's  Schedule  B  AFNs 
incurred  losses  during  1969  of  $2  million. 
Schedule  B  ‘  annual  earnings"  in  1969  are, 
therefore,  a  negative  $2  million.  If  DI  elects 
the  30  percent  earnings  allowable  for  1970 
under  §  502(a)  (3),  allowables  under  §  504(b) 
will  be  $3  million  in  Schedule  C  (30  percent 
of  $10  million),  zero  in  Schedule  B  (since 
DI  had  losses  in  Schedule  B  in  1969),  and 
$4,500,000  in  Schedule  A  (30  percent  of  $15 
million) . 

(ii)  Section  504(c):  “Upstream,"  use 
of  allowables.  A  DI  electing  under  §  502 
(a)(2)  to  be  governed  by  the  schedular 
§  504(a)  historical  allowables  obtains  the 
benefit  of  an  “upstream”  adjustment  of 
such  allowables  as  required  by  §  504(c). 
Section  504(c)  (1)  and  (2)  automatically 
increase  the  Schedule  C  allowable  if 
30  percent  of  DI’s  annual  earnings  in 
Schedule  C  in  the  preceding  year  exceed 
the  §  504(a)  historical  allowable  in  that 
scheduled  area  for  the  current  year  and 
if  there  are  historical  allowables  in 
Schedules  A  and/or  B.  Section  504(c)  (3) 
will  operate  in  a  corresponding  manner 
to  increase  the  Schedule  B  allowable,  if 
any  Schedule  A  historical  allowable  re¬ 
mains  after  the  §  504(c)  (1)  adjustment. 

The  upstream  adjustment  is  the  lesser 
of  (a)  the  excess  of  30  percent  of  the 
preceding  year’s  annual  earnings  in  the 
upstream  scheduled  area  over  the  his¬ 
torical  allowable  for  that  area,  or  (b) 
the  aggregate  amount  of  the  historical 
allowables  in  the  downstream  schedules. 

Although  the  “upstream"  adjustment 
is  automatic,  5  504(d)(2)  and  (3)  per¬ 
mits  a  DI  to  utilize  allowables  for  positive 
direct  investment  in  a  “downstream” 
schedule. 

Unused  allowables  carried  forward 
from  1968  pursuant  to  §  504(f),  or  car¬ 
ried  forward  from  1969  or  later  years 
pursuant  to  5  504(d),  are  not  available 
for  adjustment  upstream;  only  a  cur¬ 
rent  year’s  historical  allowable  calcu¬ 
lated  under  5  504(a)  may  be  used  for  this 
purpose.  On  the  other  hand,  the  addi¬ 
tional  allowables  in  Schedules  B  and  C 
resulting  from  an  upstream  adjustment 
may  themselves  be  carried  forward  into 
succeeding  years. 

Example  4.  In  1969,  DI  has  §  504(a)  his¬ 
torical  allowables  in  each  of  the  scheduled 
areas  as  shown  on  line  (1)  of  the  table  be¬ 
low.  DI  also  has  a  carryforward  of  unused 
aUowables  from  1968  in  Schedule  A  of  $1 
million  (line  (2)  below).  In  1968  DI’s  share 
of  annual  earnings  of  AFNs  in  each  sched¬ 
uled  area  was  as  shown  on  line  (3)  below. 
If  DI  elects,  pursuant  to  §  502(a)  (2),  to  be 
governed  by  5  504(a)  for  1969,  DI’s  historical 
allowables  under  5  504(a)  are  adjusted  pur¬ 
suant  to  5  504(c),  thereby  Increasing  the 
Schedule  C  allowable  by  $2  million.  Of  this 
amount  $1,500,000  is  moved  upstream  from 
Schedule  A  and  $500,000  is  upstreamed  from 
Schedule  B,  with  corresponding  reductions 
in  the  historical  allowables  for  those  sched¬ 
ules,  as  shown  below  (000  omitted) : 


Amount  by  scheduled  area 

C 

B 

A 

Total 

(1)  |  504(a)  historical 
allowables . 

$1,000 

$2,500 

$1,500 

$5,000 

(2)  5  504(f)  carryforward 
allowable  from  1968... 

0 

0 

1,000 

1,000 

(3)  1968  annual 
earnings . 

10,000 

4,000 

2,000 

16,000 

(4)  30  percent  of 
line  (3) . . 

3,000 

1,200 

600 

4,800 

(5)  1969  §  504(a) 
historical  allowables 
after  §  504(c) 
“upstream” 
adjustments . 

3,000 

:,ooo 

0 

5,000 

Presumably,  DI  will  elect  to  use  tfie  ad¬ 
justed  historical  allowables  rather  than  the 
30  percent  earnings  allowable  under  §  504 
(b),  since  (1)  total  historical  allowables  ($5 
million)  available  under  §  504(a)  exceed  to¬ 
tal  earnings  allowables  ($4,800,000)  available 
under  §  504(b);  (2)  the  Schedule  C  allow¬ 
able  is  as  great  and  the  Schedule  B  allow¬ 
able  greater  under  §  504(a)  than  under 
§  504(b);  and  (3)  under  5  504(d),  DI  may 
use  any  portion  of  the  Schedule  C  adjusted 
historical  allowable  downstream  in  Sched¬ 
ule  B  or  A,  and  any  portion  of  the  Schedule  B 
allowable  in  Schedule  A.  While  no  part  of  the 
$1  million  carryforward  in  Schedule  A  from 
1968  can  be  adjusted  upstream,  DI  may  use 
that  as  an  additional  allowable  in  Schedule  A. 

Since  DI  has  an  unadjusted  historical  al¬ 
lowable  in  Schedule  C  of  $1  million,  the 
amount  moved  to  Schedule  C  from  Schedules 
A  and  B  is  $2  million,  i.e.,  the  difference  be¬ 
tween  30  percent  of  1968  earnings  in  Sched¬ 
ule  C  and  the  historical  allowable  in  Schedule 
C.  Note,  however,  that  if  the  aggregate  his¬ 
torical  allowables  for  Schedules  A  and  B  had 
been  less  than  $2  million,  the  Schedule  C  al¬ 
lowable  could  have  been  increased  only  by 
such  lesser  amount  of  aggregate  historical  al¬ 
lowables  for  Schedules  A  and  B.  The  total 
adjusted  historical  allowable  of  $3  million  in 
Schedule  C  can  be  used  in  Schedules  C,  B,  or 
A  in  1969  or  in  succeeding  years  in  the  same 
manner  as  is  generally  permitted  for  §  504 
allowables  in  Schedule  C. 

Example  5.  In  1969,  DI  has  5  504(a)  histori¬ 
cal  allowables  in  each  scheduled  area  as 
shown  in  line  (1),  and  DI’s  share  of  annual 
earnings  in  1968  is  as  shown  in  line  (2)  of 
the  table  below  (000  omitted) : 


Item 


Amount  by  scheduled  area 
~C  5  A  Total 


(1)  1 504(a)  historical 

allowables .  $500  *2,000  ,$4,  000  $6,500 

(2)  1968  annual  earnings .  10, 000  8, 000  to,  000  28, 000 

(3)  30  percent  of  line  (2) .  3, 000  2, 400  3, 000  8, 400 

(4)  1969  |  504(a) 

historical  allowables 
after  §  504(c)  up¬ 
stream  adjustments..  3,000  2,400  1,100  6,500 


Presumably,  DI  will  elect  to  be  governed 
by  the  30  percent  earnings  allowable  pro¬ 
vided  in  5  504(b),  since  total  allowables 
available  to  DI  under  the  30  percent  earn¬ 
ings  allowable  ($8,400,000)  exceed  total  his¬ 
torical  allowables  ($6,500,000  under  5  504 
(a)  and  (c) )  and  since  the  5  504(b)  allow¬ 
ables  in  each  scheduled  area  are  as  great 
or  greater  than  In  each  schedule  under 
5  504(b).  The  30  percent  earnings  allow¬ 
ables  are  divided  among  the  scheduled  areas 
to  reflect  DI’s  share  of  1968  annual  earnings 
in  each  schedule.  Whichever  category  of 
allowable  is  elected,  DI  may  use  such  allow¬ 
ables  “downstream"  under  5  504(d).  For  ex¬ 
ample,  all  allowables  could  be  used  in 
Schedule  A. 
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Example  6.  DI  has  no  historical  allowables 
under  §  504(a).  In  1968,  DI  had  earnings  in 
each  scheduled  area  as  shown  in  line  (2)  of 
the  table  below  (000  omitted) : 


Item 

Amount  by  scheduled  area 

C 

B 

A 

Total 

(1)  |  504(a).historical 
allowables . 

0 

0 

0 

0 

(2)  1968  annual  earn¬ 
ings . 

.  $10,000 

$6,000 

$1,000 

$17,000 

(3)  30  percent  of  line 
(2) . 

.  3,000 

1,800 

300 

5,100 

(4)  1969  5  504(a)  his- 
torical  allowable 
after  |  504(c)  up¬ 
stream  adjustments. 

0 

0 

0 

0 

Presumably,  DI  will  elect  under  §  502(a)  (3) 
to  compute  its  1969  allowables  based  on  the 
30  percent  earnings  allowable  under  §  504(b) . 
Section  504  (a)  and  (c)  would  not  be  elected, 
since  DI  has  no  historical  allowables.  During 
1969,  however,  DI  may  make  positive  direct 
investment  in  Schedule  B  or  Schedule  A  in 
excess  of  the  amounts  indicated  in  line  (3) 
above,  by  virtue  of  the  “downstream”  pro¬ 
visions  of  §  504(d).  In  other  words,  DI  may 
carry  down  all  or  part  of  the  Schedule  B 
earnings  allowable  to  Schedule  A  under 
I  504(d)  (2),  and  all  or  part  of  the  Schedule 
C  earnings  allowable  to  Schedule  B  or  A 
under  §  504(d)  (3). 

§  B504— 5  Transfer  or  carryforward  of 
schedular  allowables. 

Section  504(d)  provides  that  the  un¬ 
used  portion,  if  any,  of  the  historical  or 
earnings  allowables  provided  in  §  504 
may  be  utilized  in  the  same  scheduled 
area  in  succeeding  years  to  authorize 
positive  direct  investment  in  addition  to 
that  otherwise  permitted,  or  may  be  used 
in  other  scheduled  areas  “downstream” 
in  the  same  or  succeeding  years. 

Schedule  C  allowables,  to  the  extent 
unused  in  that  area  during  the  year,  may 
be  used  in  Schedules  A  and  B  in  the  same 
year  or  in  Schedules  C,  B,  and  A  in  suc¬ 
ceeding  years.  An  unused  allowable  in 
Schedule  B  may  be  used  in  Schedule  A 
in  the  current  year  or  in  Schedules  B  and 
A  in  succeeding  years.  An  unused  allow¬ 
able  in  Schedule  A  may  be  used  only  in 
Schedule  A  in  succeeding  years. 

The  effect  of  the  downstream  and 
carryforward  provisions  is  that,  in  addi¬ 
tion  to  the  amounts  authorized  by  the 
basic  historical  or  earnings  allowable 
elected,  a  DI  may  make  positive  direct  in¬ 
vestment  in  each  scheduled  area  up  to 
the  amount  of  any  allowables  that  were 
available  but  unused  in  such  area  in 
prior  years  and  that  were  available  but 
unused  in  upstream  areas  in  the  same 
and  prior  years. 

Both  the  historical  allowable  of  §  504 
(a)  and  (c)  and  the  earnings  allowable 
of  §  504(b)  can  be  used  downstream  or 
carried  forward.  The  amount  that  may 
be  carried  forward  is  the  excess  of  au¬ 
thorized  positive  direct  investment  over 
direct  investment  actually  made  during 
a  given  year,  whether  positive  or  nega¬ 
tive.  If  no  positive  direct  investment  is 
authorized  but  negative  direct  invest¬ 
ment  is  made,  then  the  amount  of  such 
negative  direct  investment  may  be  used 
downstream  or  carried  forward. 

(i)  Schedule  A  carryforward.  The  fol¬ 
lowing  examples  illustrate  §  504(d)(1), 


governing  the  carryforward  of  unused 
Schedule  A  allowables: 

Example  7.  DI  elects  the  historical  allow¬ 
able  for  1969.  Under  f  504(a)  (1),  the  Sched¬ 
ule  A  allowable  is  $5  million,  but  DI  makes 
positive  direct  investment  of  only  $2  million. 
Under  §  504(d)(1),  DI  may  carry  forward 
the  $3  million  difference  as  an  additional 
Schedule  A  allowable  for  use  In  succeeding 
years.  If  the  historical  allowable  is  elected 
again  in  1970,  DI  may  make  positive  direct 
investment  of  $8  million,  consisting  of  the 
$5  million  authorized  by  §  504(a)  (1)  and  the 
$3  million  authorized  by  §  504(d)(1). 

Example  8.  DI  elects  the  historical  allow¬ 
able  for  1969.  Under  1504(a)(1),  DI  has  a 
zero  allowable  in  Schedule  A.  In  1969,  DI’s 
sole  incorporated  AFN  in  Schedule  A  has 
earnings  of  $5  million,  pays  DI  a  dividend  of 
$5  million,  and  transfers  $5  million  to  DI.  For 
1969,  DI  has  negative  direct  investment  of 
$5  million  in  Schedule  A.  Under  §  504(d)  (1), 
this  may  be  used  to  offset  a  corresponding 
amount  of  positive  direct  investment  in 
Schedule  A  in  succeeding  years. 

In  1970,  DI  elects  the  30  percent  earnings 
allowable  under  §  504(b).  Authorized  posi¬ 
tive  direct  investment  in  Schedule  A  in  1970 
will  be  $6,500,000:  $1,500,000  (30  percent  of 
1969  total  earnings)  plus  $5  million  carry¬ 
forward  under  §  504(d)  (1). 

If  DI’s  historical  allowable  had  been  $1 
million  in  Schedule  A,  the  carryforward  al¬ 
lowable  would  have  been  $6  million  (the 
sum  of  the  historical  allowable  of  $1  million 
and  negative  direct  investment  of  $5 
million) . 

If  a  DI  had  unused  allowables  in 
Schedule  A  in  1968,  former  §  504(b)  (1) 
in  effect  for  1968  authorized  their  carry¬ 
forward  into  1969  and  succeeding  years. 
Present  §  504(f)  (1)  specifically  preserves 
these  carryforwards. 

(ii)  Schedule  B  downstream,  or  carry¬ 
forward.  Unused  historical  or  earnings 
allowables  in  Schedule  B  may  be  carried 
forward  in  the  same  manner  as  those  in 
Schedule  A,  as  provided  by  §  504(d)  (2). 
The  unused  Schedule  B  allowables  may 
also  be  used  downstream  in  Schedule  A 
in  the  same  or  succeeding  years.  Under 
former  §  504(b)  (2),  unused  1968  Sched¬ 
ule  B  allowables  authorized  additional 
positive  direct  investment  in  Schedules 
B  and/or  A  in  1969  and  succeeding  years. 
Present  §  504(f)  (2)  specifically  preserves 
these  carryforwards. 

Example  9.  DI’s  Schedule  B  historical  al¬ 
lowable  is  $1  million.  Positive  direct  invest¬ 
ment  of  $500,000  is  made  during  1968  in  that 
schedule. 

In  1969,  DI  elects  the  historical  -allowable 
and  may  make  positive  direct  investment  in 
Schedule  B  of  $1,500,000,  consisting  of  the 
$1  million  historical  allowable  under  §  504 
(a)  (2)  plus  the  $500,000  carryforward  from 
1968  under  5  504(f)(2).  All  or  any  part  of 
this  $1,500,000  not  used  in  Schedule  B  dur¬ 
ing  1969  may  be  used  in  Schedule  A  in  1969 
or  in  Schedule  B  and/or  A  in  succeeding 
years,  under  §  504(d)  (2). 

(iii)  Schedule  C  downstream  or  carry¬ 
forward.  Unused  allowables  in  Schedule 
C  may  be  used  downstream  or  carried 
forward,  pursuant  to  5  504(d)(3). 

Section  504(f)  (3)  preserves  the  Sched¬ 
ule  C  carryforwards  authorized  under 
former  §  504  in  effect  for  1968  and  in¬ 
creases  the  scope  of  their  use.  During 
1968,  5  504(c)(1)  authorized  carryfor¬ 
ward  of  Schedule  C  allowables  unused  as 
a  result  of  “excess  dividends”,  and  5  504 


(c)  (2)  in  effect  for  1968  authorized  car¬ 
ryforward  unused  as  a  result  of  neg¬ 
ative  net  transfer  of  capital.  Under 
present  5  504(f)  (3)  (i),  these  1968  carry¬ 
forward  allowables  can  be  used  by  the 
DI  to  make  positive  direct  investment 
in  Schedules  C,  B,  and/or  A  in  1969  and 
succeeding  years  in  addition  to  that 
otherwise  authorized. 

“Total  losses”  of  incorporated  AFNs  in 
Schedule  C  during  1968  may  be  carried 
forward  to  1969  and  succeeding  years 
only  as  an  authorization  for  additional 
reinvested  earnings  in  Schedule  C.  See 
5  504(f)  (3)  (ii). 

A  DI  that  made  direct  investment  un¬ 
der  5  503  in  1968  and  had  unused  5  504 
allowables  may  carry  forward  such  un¬ 
used  allowables  to  succeeding  years  sub¬ 
ject  to  the  conditions  set  forth  in  5  503 

(d)  .  See  5  B503-4. 

§  B504— 6  Total  losses  of  incorporated 
AFNs  in  Schedule  C. 

Section  504(e)  provides  that  total 
losses  (as  defined  in  5  306(c) )  of  incor¬ 
porated  AFNs  in  Schedule  C  must  not  be 
taken  into  account  in  calculating  positive 
direct  investment  in  that  scheduled  area 
under  5  504.  However,  this  requirement 
does  not  affect  the  computation  of  allow¬ 
ables  under  5  504(a)(3)  or  5  504(b);  it 
is  applicable  only  in  calculating  the 
amount  of  direct  investment  made  dur¬ 
ing  a  year  and  the  extent  to  which  the 
given  allowable  for  such  year  has  been 
used  up.  The  principal  purpose  of  5  504 

(e)  is  to  prevent  total  losses  of  incor¬ 
porated  AFNs  in  Schedule  C  from  being 
utilized  in  the  current  year  or  succeeding 
years  to  authorize  transfers  of  capital  to 
AFNs  that  result  in  positive  direct  in¬ 
vestment  in  any  scheduled  area.  Such 
losses  may,  however,  be  carried  forward 
for  use  to  authorize  additional  reinvested 
earnings  of  incorporated  AFNs  in 
Schedule  C  in  subsequent  years. 

By  operation  of  this  section,  total  losses 
of  incorporated  Schedule  C  AFNs  are,  in 
effect  assigned  a  value  of  zero  for  pur¬ 
poses  of  computing  direct  investment  in 
Schedule  C  under  5  306.  Accordingly, 
the  formula  suggested  in  5  B306-6(iii) 
for  determining  reinvested  earnings  pur¬ 
suant  to  5  306(b)  would,  if  total  earnings 
are  zero  or  a  negative  amount,  be : 

RE  =  0 —  I  (DP  +  dp)  —  (dr+pr)  ]. 

Example  10.  DI  has  both  incorporated  and 
unincorporated  AFNs  in  Schedule  C.  In  1969 
DI  elects  the  earnings  allowable  under 
5  504(b).  The  5  504(b)  earnings  allowable 
for*  1969  in  Schedule  C  is  $500,000. 

The  incorporated  AFNs  have  losses  of 
$200,000  and  pay  no  dividends.  The  unin¬ 
corporated  AFNs  have  earnings  of  $600,000 
and  a  net  increase  in  assets  of  $600,000.  At 
this  point,  DI  has  made  positive  direct  in¬ 
vestment  of  $600,000  because  the  $200,000 
total  losses  are  disregarded  Under  5  504(e). 
In  order  to  be  in  compliance  for  1969,  DI  will 
have  to  reduce  this  positive  direct  invest¬ 
ment  by  $100,000  through  a  negative  trans¬ 
fer  of  capital  or  an  offset  using  proceeds  of 
long-term  foreign  borrowing.  However,  DI 
can  carry  the  $200,000  loss  forward  into  1970 
to  authorize  additional  reinvested  earnings 
of  incorporated  AFNs  in  Schedule  C. 

If  the  AFNs  had  been  in  Schedule  A  or  B, 
positive  direct  investment  would  have  been 
$400,000  ($600,000  net  transfer  of  capital,  plus 


FEDERAL  REGISTER,  VOL.  35,  NO.  195— WEDNESDAY,  OCTOBER  7,  1970 


15712 


RULES  AND  REGULATIONS 


total  losses  (negative  reinvested  earnings)  of 
$200,000) . 

Example  11.  DI  has  only  Incorporated  AFNs 
In  Schedule  C,  that  earn  $500,000  In  1969  and 
pay  dividends  of  $700,000  to  the  DI.  Thus, 
total  earnings  are  $500,000,  while  reinvested 
earnings  are  negative  In  the  amount  of 
$200,000.  If  there  are  no  other  relevant  trans¬ 
actions  during  the  year,  DI  will  have  made 
negative  direct  investment  of  $200,000.  This 
can  be  used  to  authorize  positive  direct  in¬ 
vestment  (positive  transfers  of  capital  or 
reinvested  earnings)  of  up  to  $200,000  in 
Schedule  C  in  subsequent  years,  or  in 
Schedules  A  and  B  in  the  same  and  subse¬ 
quent  years  (see  §  504(d)  (3) ) .  (This  example 
illustrates  the  difference  between  losses  of 
Incorporated  AFNs  in  Schedule  C  and  nega¬ 
tive  reinvested  earnings  of  such  AFNs  in 
terms  of  permissible  use  as  a  carryforward 
Into  subsequent  years.) 

Example  12.  DI  has  a  wholly  owned  incor¬ 
porated  AFN  (C)  in  Schedule  C  with  a 
branch  (A)  in  Schedule  A.  DI  elects  the 
§  504(b)  earnings  allowable  for  1969,  pursu¬ 
ant  to  which  the  Schedule  C  allowable  is 
$700,000.  A  earns  $1  million. 

On  December  30,  1969,  it  appears  that  C 
will  have  losses  of  $200,000.  Nevertheless,  A 
may  remit  no  more  than  $700,000  to  C.  By 
operation  of  §  306(b),  profits  received  by  an 
incorporated  AFN  from  a  branch  in  another 
scheduled  area  are  considered  to  be  rein¬ 
vested  earnings  of  the  parent.  Therefore,  if 
A  remits  $700,000  to  C,  net  reinvested  earn¬ 
ings  (and  DI's  positive  direct  investment) 
would  be  only  $500,000.  However,  in  comput¬ 
ing  positive  direct  Investment  in  Schedule 
C  under  §  306,  C's  losses  must  be  excluded; 
in  effect,  they  are  treated  as  earnings  of 
zero.  Therefore,  positive  direct  investment 
in  Schedule  C  would  be  the  full  $700,000 
permitted  under  the  §  504(b)  earnings  allow¬ 
able  for  1969. 

If  the  Incorporated  AFN  had  been  in 
Schedule  B,  however,  its  branch  could  have 
remitted  $900,000,  since  the  restrictions  im¬ 
posed  with  regard  to  losses  in  calculating 
positive  direct  investment  apply  only  to 
Schedule  C. 

§  B504— 7  Related  provisions. 

Section  504  allowables  will  be  reduced 
pursuant  to  §  1003  in  the  amount  of  re¬ 
payment  of  borrowing  authorized  by 
5  1002.  (See  also  §  312(a)  (6)  and  (7).) 

Section  203(d)  (1)  requires  a  DI  to  ex¬ 
pend  or  allocate  available  proceeds  of 
long-term  foreign  borrowing,  other  than 
available  proceeds  that  have  been  repa¬ 
triated  to  the  United  States,  before  the 
DI  is  permitted  to  make  any  net  transfer 
of  capital  under  §  504  that  results  in 
positive  direct  investment. 

Section  312(c)(1)  provides,  in  effect, 
that  a  DI  acquiring  an  equity  interest  in 
an  AFN  from  another  DI  must  assume 
the  1965-66  direct  investment  experi¬ 
ence  of  the  divesting  DI  with  respect  to 
the  AFN  acquired.  In  addition,  the  ac¬ 
quiring  DI  is  charged  with  direct  invest¬ 
ment  made  with  respect  to  the  AFN  by 
the  divesting  DI  during  the  year  of 
acquisition. 

See  the  discussion  in  §  B1003-1  con¬ 
cerning  the  order  in  which  allowables 
are  reduced  by  repayment  charges  in¬ 
curred  incident  to  repayment  of  long¬ 
term  foreign  borrowings. 

B505 — Transfers  of  Capital  Between 
Affiliated  Foreign  Nationals 
§  B505— 1  Introduction, 

Section  505  is  primarily  concerned  with 
the  treatment  of  transactions  between 


AFNs  of  a  DI  in  calculating  the  DI’s 
annual  net  transfer  of  capital  to  a  given 
scheduled  area  under  §  313.  It  should  be 
emphasized  that  §  505  affects  only  the 
calculation  of  transfers  of  capital  and 
net  transfers  of  capital  under  §§  312  and 
313;  it  has  no  bearing  on  the  calculation 
of  a  DI’s  share  in  reinvested  earnings 
of  incorporated  AFNs  under  §  306. 

§  B505— 2  Summary. 

As  a  general  rule,  a  transfer  of  capital 
from  an  AFN  In  one  scheduled  area  to 
an  AFN  in  another  scheduled  area  will 
result  under  §  505  in  (a)  a  decrease  in 
the  DI’s  net  transfer  of  capital  to  the 
scheduled  area  of  the  AFN  making  the 
transfer  and  (b)  an  equivalent  increase 
in  the  net  transfer  of  capital  to  the 
scheduled  area  of  the  AFN  to  which  the 
transfer  was  made. 

Transfers  between  AFNs  are  so  treated 
only  if  at  least  one  of  the  AFNs  is  an 
“affiliate”  of  the  DI.  (As  defined  in 
§903(a),  an  “affiliate”  is  an  entity  in 
which  the  aggregate  of  direct  interests 
held  by  the  DI  and  any  of  its  other  affili¬ 
ates  exceeds  50  percent.)  Transfers  be¬ 
tween  AFNs  will  effectively  “net  out” 
under  §  505,  if  both  AFNs  are  located 
in  the  same  scheduled  area,  or  if  the  net 
transfer  of  capital  is  computed  world¬ 
wide  (such  as  for  purposes  of  the  §  503 
minimum  allowable),  or  on  a  combined 
schedular  basis  (such  as  for  Schedules  B 
and  C  under  §  507). 

Section  505  provides  special  rules  with 
respect  to  treatment  of  unincorporated 
AFNs.  A  transfer  to  or  from  an  unincor¬ 
porated  AFN  is  attributed  to  the  imme¬ 
diate  parent  of  such  AFN  (§  505(a)  (1) ) ; 
and  a  DI  is  deemed  to  have  no  share  in 
the  change  in  assets  of  an  unincorpo¬ 
rated  AFN,  for  purposes  of  5  313(b), 
unless  the  immediate  parent  of  such 
AFN  is  either  the  DI  or  an  incorporated 
AFN  that  is  an  affiliate  of  the  DI 
(5  505(a)(4)). 

Section  505  excludes  from  its  opera¬ 
tion  charters  of  vessels  (5  505(a)(3)) 
and  certain  short-term  trade  credits  be¬ 
tween  AFNs  (5  505(b)).  In  this  connec¬ 
tion,  the  term  “time  charter”  as  used  in 
5  505(a)  (3)  is  intended  to  apply  to  any 
vessel  charter  for  a  period  of  time  how¬ 
ever  denominated,  including  “bareboat” 
and  “voyage”  charters. 

§  B505— 3  Transfers  by  or  to  unincoi 
porated  AFNs  attributed  to  inimt 
diate  parent. 

Section  505(a)  (1)  provides  that,  foi 
purposes  of  5  505,  a  transfer  of  funds  or 
other  property  by  an  unincorporated 
AFN  to  the  DI  or  to  another  AFN  is 
treated  as  a  transfer  by  the  immediate 
parent  of  such  unincorporated  AFN 
(provided  that  the  transferee  is  not  the 
immediate  parent,  and  that  the  imme¬ 
diate  parent  is  the  DI  or  an  incorporated 
AFN).  Conversely,  a  transfer  to  an  un¬ 
incorporated  AFN  by  the  DI  or  by  an¬ 
other  AFN  is  treated  as  a  transfer  to  the 
immediate  parent  of  the  unincorporated 
AFN  (provided  that  the  transferor  is  not 
the  immediate  parent,  and  that  the  im¬ 
mediate  parent  is  the  DI  or  an  incor¬ 
porated  AFN) .  Section  505(c)  defines  the 
“immediate  parent”  of  an  unincorpo¬ 
rated  AFN  owned  directly  by  a  DI  as  the 


DI  itself,  while  the  “immediate  parent” 
of  an  unincorporated  AFN  owned  in¬ 
directly  by  the  DI  is  the  intervening  AFN 
that  directly  owns  the  unincorporated 
AFN.  See  also  5  B505-9. 

Example  1.  DI  has  a  wholly  owned  Incorpo¬ 
rated  AFN  (A)  in  Scheduled  A  that  has  a 
branch  (B)  In  Schedule  B.  DI  also  has  an  in¬ 
corporated  AFN  (C)  In  Schedule  C.  In  1969 
B  lends  $100,000  directly  to  C.  The  $100,000 
is  deemed  transferred  by  A  (i.e.,  the  imme¬ 
diate  parent  of  B )  to  C. 

If  C  loaned  $100,000  directly  to  B,  the 
$100,000  would  be  deemed  transferred  by  C  to 
A  (i.e.,  the  immediate  parent  of  B)^,  Like¬ 
wise,  if  the  $100,000  loan  to  B  were  made  by 
a  branch  of  C  located  in  Schedule  A,  the 
$100,000  would  be  deemed  transferred  by  C 
(i.e.,  the  immediate  parent  of  the  branch  in 
Schedule  A)  to  A  (i.e.,  the  immediate  parent 
of  B). 

Example  2.  DI  has  a  wholly  owned  subsid¬ 
iary  (A)  in  Schedule  A  that  has  a  branch 
(B)  in  Schedule  B.  In  1969  DI  lends  $100,000 
to  B.  The  $100,000  is  deemed  transferred  by 
DI  to  A,  the  immediate  parent  of  B. 

Section  505(a)(1)  does  not  apply  if 
both  the  transferor  and  the  transferee 
are  unincorporated  AFNs  and  if  both 
have  the  same  immediate  parent.  Thus, 
a  transfer  from  a  Schedule  A  branch  of 
a  DI  to  a  Schedule  B  branch  of  the  same 
DI  is  not  governed  by  5  505(a)  (1) ;  any 
net  changes  in  net  assets  of  the  branches 
resulting  from  this  transfer  will  be  taken 
into  account  under  5  313(b). 

§  B505— 4  Treatment  of  transfers  deemed 
made  under  §  505(a)(1). 

Section  505(a)(2)  provides  that  any 
transfer  of  funds  or  other  property 
deemed  by  5  505(a)(1)  to  be  a  transfer 
between  the  DI  and  an  .incorporated  AFN 
shall  be  treated  as  a  transfer  of  capital 
under  §  312  if  the  transaction  would  have 
constituted  a  transfer  of  capital  under 
5  312  had  the  parties  actually  been  the 
DI  and  the  incorporated  AFN  and,  if  the 
transfer  is  between  AFNs  of  the  DI,  either 
the  actual  transferor  AFN  or  actual 
transferee  AFN  is  an  “affiliate”  of  the 
DI  as  defined  in  5  903(a) . 

Under  §  903(a)  an  “affiliate”  of  a  per¬ 
son  within  the  United  States  is  any  other 
person  (other  than  an  individual)  in 
which  the  aggregate  of  direct  interests 
(defined  in  §  901)  owned  by  such  person 
and  any  of  its  affiliates  exceeds  50 
percent. 

Example  3.  DI  has  a  branch  (A)  In  Sched¬ 
ule  A  and  a  60-percent  owned  subsidiary  (C) 
In  Schedule  C.  In  1969  C  lends  $500,000  to  A. 
The  loan  from  C  to  A  is  deemed  made  by  C 
to  DI,  the  immediate  parent  of  A,  under  §  505 
(a>  (1)  (ii).  If  the  loan  had  actually  been 
made  by  C  to  DI,  it  would  have  constituted 
a  transfer  of  capital  from  C  to  DI  under  §  312 
(b)(1).  Therefore,  under  §  505(a)  (2),  C  has 
made  a  transfer  of  capital  of  $500,000  to  DI. 

If  no  other  transactions  take  place  during 
1969,  DI  will  have  made  a  $500,000  negative 
net  transfer  of  capital  to  Schedule  C,  under 
1313(a),  and  a  $500,000  positive  net  trans¬ 
fer  of  capital  to  Schedule  A,  under  I  313(b), 
the  latter  being  the  net  increase  in  A’s  assets 
as  a  result  of  the  loan  from  C.  (If  A  and  C 
had  been  located  in  the  same  scheduled  area. 
DI’s  net  transfer  of  capital  under  §  313(c)) 
during  1969  to  such  scheduled  area  would 
have  been  zero.) 

Example  4.  DI  has  a  branch  (B)  In  Sched¬ 
ule  B  and  a  wholly  owned  subsidiary  (A)  in 
Schedule  A.  During  1969  B  lends  A  $100,000. 
Under  §  505(a)(1),  DI  is  deemed  to  have 
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made  the  loan  to  A  (a  transfer  of  capital 
under  §  312(a)(1)).  Therefore,  1  505(a)(2) 
applies,  and  DI  has  made  a  positive  net  trans¬ 
fer  of  capital  to  Schedule  A  of  $100,000  (un¬ 
der  $  313(a))  and  a  negative  net  transfer 
of  capital  to  Schedule  B  (under  $  313(b))  of 
$100,000,  the  latter  being  the  decrease  in  B’s 
assets  after  making  the  loan  to  A.  (If  both 
APNs  had  been  in  one  scheduled  area,  DI’s 
net  transfer  of  capital  under  1313(c)  would 
have  been  zero.) 

Example  5.  DI  has  a  wholly  owned  subsidi¬ 
ary  (A)  in  Schedule  A  that  has  a  branch  (B) 
in  Schedule  B.  In  1969  DI  lends  $100,000  di¬ 
rectly  to  B.  The  transfer  results  in  a  $100,000 
transfer  of  capital  from  DI  to  A  by  virtue  of 
§§  505(a)  (1)  and  (2) .  To  the  extent  that  the 
transfer  results  in  a  net  increase  in  the  net 
assets  of  the  branch,  DI  will  have  made  a  pos¬ 
itive  net  transfer  of  capital  to  Schedule  B 
under  |  313(b).  However,  to  the  extent  that 
DI’s  share  in  the  increase  in  B’s  assets  is  not 
attributable  to  earnings,  A  is  deemed  to  have 
made  a  transfer  of  capital  to  DI,  according 
to  §  505(a)  (6).  Therefore,  for  1969,  DI  will 
have  made  a  net  transfer  of  capital  to  Sched¬ 
ule  A  of  zero  ($100,000  deemed  transferred 
from  DI  to  A,  under  §§  505(a)  (1)  and  (2), 
less  $100,000  deemed  transferred  from  A  to 
DI,  under  §  505(a)  (6) )  and  a  net  transfer  of 
capital  to  Schedule  B  of  $100,000. 

§  B505— 5  Transfers  between  incorpo¬ 
rated  AFNs. 

Under  §  505(a)  (3) ,  a  transfer  of  funds 
or  other  property  from  one  incorporated 
AFN  to  another  incorporated  AFN  (in¬ 
cluding  a  transfer  deemed  under  §  505 
(a)(1)  to  have  been  made  between  in¬ 
corporated  AFNs)  is  treated  as  a  trans¬ 
fer  of  capital  by  the  transferor  AFN  to 
the  DI  (equal  to  the  full  amount  or 
value  of  the  funds  or  other  property 
transferred)  and  as  a  further  transfer 
of  capital  in  an  equivalent  amount  from 
the  DI  to  the  transferee  AFN.  The  rule 
applies  only  if  either  the  transferor  or 
the  transferee  AFN  is  an  “affiliate”  of 
the  DI,  as  defined  in  §  903(a),  and  if 
the  transfer  would  have  constituted  a 
transfer  of  capital  under  §  312  if  made 
by  the  DI.  If  the  transferor  and  trans¬ 
feree  are  in  the  same  scheduled  area,  the 
transaction  will  “net  out”  (i.e.,  result  in 
a  net  transfer  of  capital  of  zero)  under 
§  313(a). 

Example  6.  During  1969  a  wholly  owned 
Schedule  C  subsidiary  of  DI  (C)  makes  a 
$200,000  3 -year  loan  to  A,  a  wholly  owned 
Schedule  A  subsidiary  of  DI.  Under  §  505(a) 
(3),  the  transaction  is  treated  as  a  $200,000 
transfer  of  capital  from  C  to  DI  and  a  $200,- 
000  transfer  of  capital  from  DI  to  A.  Accord¬ 
ingly,  the  transaction  reduces  by  $200,000  the 
net  transfer  of  capital  made  by  DI  to  Sched¬ 
ule  C  during  1969  and  increases  by  an  equiv¬ 
alent  amount  the  net  transfer  of  capital  made 
by  DI  to  Schedule  A  during  the  same  year. 
The  result  would  be  the  same  even  if  neither 
of  the  AFNs  were  wholly  owned  by  DI  so  long 
as  DI  owned  more  than  a  50-percent  interest 
in  one  of  them.  Thus,  for  example,  the  same 
result  would  be  reached  if  DI  owned  51  per¬ 
cent  of  A  and  only  10  percent  of  C,  or  vice 
versa,  the  theory  being  that  DI  can  prevent 
the  transaction  if  it  owns  more  than  a  50- 
percent  interest  in  either  of  the  AFNs. 

Example  7.  During  1969  a  wholly  owned 
Schedule  A  subsidiary  (A)  of  DI  leases  ma¬ 
chinery  to  B,  a  wholly  owned  Schedule  B 
subsidiary  of  DI.  The  machinery  has  a  value 
of  $1  million  when  leased  and  the  lease 
expires  in  1972.  The  transaction  is  treated 
under  S  505(a)  (3)  as  a  $1  million  transfer  of 
capital  from  A  to  DI  and  a  $1  million  transfer 
of  capital  from  DI  to  B  (see  S  312(a)  (8) ). 


Current  rental  payments  under  the  lease 
will  not  involve  transfers  of  capital;  rather, 
they  will  reduce  the  earnings  of  B  and  in¬ 
crease  the  earnings  of  A.  When  the  machinery 
is  returned  to  A  at  the  end  of  the  lease  term, 
there  will  be  a  transfer  of  capital  from  B  to 
DI  (equal  to  the  residual  value  of  the  ma¬ 
chinery)  and  an  equivalent  transfer  of  capi¬ 
tal  from  DI  to  A. 

If  A  had  originally  leased  the  machinery 
from  DI,  the  result  would  be  the  same.  How¬ 
ever,  if  A  had  leased  the  machinery  from 
an  unaffiliated  person  the  lease  from  A  to 
B  would  involve  transfers  of  capital  under 
1  505(a)(3),  only  to  the  extent  that  the 
rental  paid  by  B  to  A  in  any  year  is  less  than 
the  rental  paid  by  A  to  the  principal  lessor 
(see  §  B3 12-12) . 

Example  8.  During  1969  a  wholly  owned 
Schedule  C  subsidiary  (C)  of  DI  borrows 
$1  million  from  a  foreign  bank.  Repayment  of 
the  loan  is  guaranteed  by  B,  a  wholly  owned 
Schedule  B  subsidiary  of  DI.  In  1971  B  is 
called,  upon  to  pay  $500,000  under  its  guaran¬ 
tee  and  makes  such  payment.  The  transfer 
is  treated  under  §  505(a)  (3)  as  a  $500,000 
transfer  of  capital  from  B  to  DI  and  a 
$500,000  transfer  of  capital  from  DI  to  C.  Any 
resulting  positive  direct  investment  in  Sched¬ 
ule  C  would  be  generally  authorized  under 
Subpart  J  of  the  regulations  if  DI  had  filed 
an  appropriate  certificate  under  I  1002(b) 
within  10  days  after  the  guarantee  was  made. 

Example  9.  DI  has  a  wholly  owned  sub¬ 
sidiary  (A)  in  Schedule  A,  that  has  a  branch 
(B)  in  Schedule  B.  DI  also  has  a  wholly 
owned  subsidiary  (C)  in  Schedule  C,  that 
has  a  branch  (X)  in  Schedule  A.  During  1969 
X  lends  $100,000  directly  to  B.  Under  §  505 
(a)  (1)  and  (3),  the  transaction  results  in 
a  $100,000  transfer  of  capital  from  C  to 
DI  and  a  $100,000  transfer  of  capital  from 
DI  to  A.  The  transfer  of  funds  from  X  is 
treated  as  a  transfer  from  the  immediate 
parent  (i.e.,  C)  under  §  505(a)  (1)  (i).  The 
transfer  of  funds  to  B  is  treated  as  a  trans¬ 
fer  to  its  immediate  parent  (i.e.,  A)  under 
§  505(a)  (1)  (li) .  Since  the  transfer  is  deemed 
to  be  from  C  to  A,  §  505(a)  (3)  provides  that 
it  is  treated  as  a  §  312(b)  transfer  of  capital 
from  C  to  DI,  and  then  as  a  §  312(a)  transfer 
of  capital  from  DI  to  A. 

Under  §  313(b) ,  DI  has  made  a  positive  net 
transfer  of  capital  to  Schedule  B  of  $100,000 
(the  amount  of  net  increase  in  B’s  assets) 
and  a  negative  net  transfer  of  capital  to 
Schedule  A  (the  amount  of  net  decrease  in 
X’s  assets).  Under  §  505(a)  (5),  DI  is  deemed 
to  have  made  a  §  312(a)  transfer  of  capital 
to  C  (the  amount  of  net  decrease  in  X’s 
assets  not  attributable  to  losses) ;  and  under 
§  505(a)  (6),  A  is  deemed  to  have  made  a 
§  312(b)  transfer  of  capital  to  DI  of  $100,000 
(the  amount  of  net  increase  in  B’s  assets  not 
attributable  to  earnings). 

Assuming  no  other  transactions  during 
1969,  DI  will  report  a  negative  net  transfer  of 
capital  of  $100,000  to  Schedule  A,  a  positive 
net  transfer  of  capital  of  $100,000  to  Sched¬ 
ule  B  and  a  zero  net  transfer  of  capital  to 
Schedule  C. 

Example  10.  During  1970,  DI’s  AFN  (A) 
in  Schedule  A  deposits  $2  million  with  a 
German  bank  as  collateral  for  a  $2  million 
loan  by  the  bank  to  DI.  DI  treats  the  loan 
as  long-term  foreign  borrowing  and  allo¬ 
cates  the  proceeds  to  positive  direct  invest- 
men  in  Schedule  C  in  accordance  with  §  306 
(e).  The  deposit,  if  made  by  the  DI,  would 
have  constituted  a  §  312(a)  (9)  transfer  of 
capital  to  Schedule  C.  By  operation  of  §  505 
(a)(3),  DI  should  report  for  1970  (i)  a 
§  312(b)  transfer  of  capital  of  $2  million 
from  Schedule  A  and  a  §  312(a)  transfer  of 
capital  of  $2  million  to  Schedule  C  on  ac¬ 
count  of  the  deposit  by  A  and  (ii)  a  S  306(e) 
deduction  of  $2  million  from  positive  direct 
investment  in  Schedule  C. 

In  1972  DI  repays  the  borrowing,  and  A 
withdraws  its  deposit.  For  1972,  DI  should 


report  (i)  a  I  312(b)  transfer  of  capital  of 
$2  million  from  Schedule  C  and  a  1312(a) 
transfer  of  capital  of  $2  million  to  Schedule 
A  on  account  of  the  withdrawal  of  the  de¬ 
posit  and  (ii)  a  §  312(a)  (7)  transfer  of  cap¬ 
ital  of  $2  million  to  Schedule  C  for  repay¬ 
ment  of  long-term  foreign  borrowing. 

§  B505— 6  Purchase  and  sale  of  interests 
in  other  AFNs. 

Section  505(a)  (3)  also  covers  the  pur¬ 
chase  and  sale  by  incorporated  AFNs  of 
interests  in  other  AFNs. 

The  following  general  rules  are  appli¬ 
cable  to  such  transactions; 

(i)  Purchase  of  AFN.  If  an  incorpo¬ 
rated  AFN  acquires  from  an  unaffiliated 
foreign  national  an  interest  in  a  foreign 
national  that  becomes  an  AFN  of  the 
parent  DI  as  a  result  of  the  acquisition, 
the  full  purchase  price  is  treated  as  a 
transfer  of  capital  by  the  acquiring  AFN 
to  the  DI  and  as  a  further  transfer  of 
capital  by  the  DI  to  the  acquired  AFN. 
However,  if  the  acquisition  is  made  "after 
December  31,  1967,  and  the  acquired 
AFN  has  subsidiaries  and/or  branches  in 
other  scheduled  areas  that  become  sep¬ 
arate  AFNs  of  the  DI  as  a  result  of  the 
acquisition,  the  transfer  of  capital  by  the 
DI  should  be  allocated  among  the  dif¬ 
ferent  scheduled  areas  involved  in  a 
manner  fairly  reflecting  the  respective 
values  of  the  direct  and  indirect  in¬ 
terests  acquired.  As  a  general  rule,  an 
allocation  based  on  the  respective  book 
values  of  the  entities  involved  is  accept¬ 
able.  The  result  is  the  same  whether  the 
acquiring  AFN  pays  cash  or  gives  a  debt 
obligation  in  exchange  for  the  interests 
acquired.  If,  however,  the  consideration 
for  the  acquisition  is  stock  of  the  acquir¬ 
ing  AFN,  no  transfer  of  capital  to  or 
from  the  DI  will  result. 

(ii)  Sale  of  AFN.  If  an  incorporated 
AFN  sells  an  interest  in  another  AFN  to 
an  unaffiliated  foreign  national,  there 
will  be  a  transfer  of  capital  by  such  other 
AFN  to  the  DI  in  an  amount  equal  to 
the  purchase  price  and  a  further  trans¬ 
fer  of  capital  by  the  DI  to  the  selling 
AFN  in  an  amount  equal  to  the  cost  or 
other  basis  to  the  selling  AFN  of  the 
interest  sold.  Any  capital  gain  or  loss 
realized  by  the  selling  AFN  from  the  sale 
will  be  included  in  determining  the  earn¬ 
ings  of  the  AFN  for  the  period  involved. 
An  allocation  of  the  transfer  of  capital 
to  the  DI  among  different  scheduled 
areas  will  be  required  (generally,  based 
on  relative  book  value  of  the  com¬ 
ponents  divested)  if  the  interest  sold 
was^  acquired  after  December  31,  1967, 
and*  the  AFN  in  which  the  interest  is 
sold  has  subsidiaries  and/or  branches  in 
different  scheduled  areas  that  are  sepa¬ 
rate  AFNs  of  the  DI.  The  result  is  the 
same  whether  the  selling  AFN  receives 
cash  or  a  debt  obligation  of  the  pur¬ 
chaser  in  exchange  for  the  sale.  If,  how¬ 
ever,  consideration  for  the  sale  is  stock 
in  a  foreign  national  that  becomes  an 
AFN  as  a  result  of  the  transaction,  no 
transfer  of  capital  to  or  from  the  DI  will 
result. 

.  Example  11.  During  1969  a  wholly  owned 
Schedule  B  subsidiary  (B)  of  DI  purchases 
from  an  unafflliated  foreign  national,  for 
$1  million  in  cash,  all  of  the  stock  of  a 
Schedule  C  corporation  (C) .  Under  !  505 
(a)(3),  the  transaction  is  treated  as  a 
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$1  million  transfer  of  capital  from  B  to  DI 
and  a  $1  million  transfer  of  capital  from  DI 
to  C.  Accordingly,  the  transaction  reduces 
by  $1  million  the  net  transfer  of  capital 
made  by  DI  to  Schedule  B  during  1969  and 
increases  by  an  equivalent  amount  the  net 
transfer  of  capital  made  by  DI  to  Schedule 
C  during  the  same  year. 

If  B  had  paid  only  $500,000  In  cash  and 
gave  a  5-year  note  to  the  seller  for  the 
$500,000  balance  of  the  purchase  price,  the 
result  would  be  the  same.  No  transfers  of 
capital  will  be  involved  when  B  subsequently 
makes  payments  on  the  note. 

The  result  would  also  be  the  same  even  if 
DI  owned  only  51  percent  of  the  Schedule  B 
AFN.  Note,  however,  that  If  DI  owned  an 
interest  of  50  percent  or  less  in  the  Schedule 
B  AFN,  the  transaction  would  not  Involve 
any  transfer  of  capital  to  or  from  DI,  regard¬ 
less  of  the  amount  of  the  interest  In  the 
Schedule  C  corporation  acquired  by  the 
Schedule  B  subsidiary,  since  the  DI  Is  pre¬ 
sumed  In  this  situation  to  lack  control  over 
the  transaction.  Note  also  that  if  the  ac¬ 
quiring  and  the  acquired  corporation  were 
In  the  same  scheduled  area,  the  transaction 
would  effectively  “net  out." 

Example  12.  DI  has  a  wholly  owned  Sched¬ 
ule  B  subsidiary  (B)  that  has  a  wholly 
owned  Schedule  C  subsidiary  (C).  During 
1969,  B  sells  all  stock  of  C,  that  had  been 
purchased  for  $500,000,  to  an  unaffiliated 
foreign  national  for  $1  million  in  cash.  Under 
1  505(a)(3),  the  transaction  is  treated  as 
a  $1  million  transfer  of  capital  from  C  to 
DI  and  a  $500,000  transfer  of  capital  from 
DI  to  B.  The  $500,000  profit  (measured  by 
historical  cost)  realized  by  B  will  be  taken 
Into  account  In  calculating  that  subsidiary's 
1969  earnings. 

If  B  had  received  $500,000  in  cash  and  a 
5-year  note  of  the  purchaser  for  the  $500,- 
000  balance  of  the  purchase  price,  the  result 
would  be  the  same.  No  transfers  of  capital 
will  be  Involved  when  B  subsequently 
receives  payments  on  the  note. 

The  result  would  be  the  same  even  If  DI 
owned  only  51  percent  of  the  Schedule  B 
AFN.  Note,  however,  that  if  DI  owned  an 
Interest  of  50  percent  or  less  In  the  Schedule 
B  AFN,  the  transaction  would  not  involve  any 
transfer  of  capital  to  and  from  DI.  since  the 
DI  Is  presumed  in  this  situation  to  lack 
control  over  the  transaction. 

Example  13.  In  1969,  DI’s  wholly  owned 
Incorporated  AFN  (C)  In  Schedule  C  acquired 
a  50  percent  profits  interest  In  a  joint  venture 
(B)  In  Schedule  B  from  an  unaffiliated 
foreign  national  for  $1  million  cash.  During 
1969  B  earned  $100,000  which  it  remitted  to 
C  and  the  other  owners.  In  1970,  C’s  interest 
In  B  Is  purchased  by  the  local  government 
for  $1,200,000.  Assuming  no  other  transac¬ 
tions  during  1970,  DI  should  report  a  nega¬ 
tive  net  transfer  of  capital  with  respect  to 
B  of  $1,200,000,  a  positive  net  transfer  of  cap¬ 
ital  to  C  of  $1  million  and  reinvested  earnings 
for  C  of  $200,000  (gain  on  the  sale). 

Example  14.  DI  has  a  wholly  owned  Incor¬ 
porated  AFN  (C)  In  Schedule  C,  which  has 
a  subsidiary  A  In  Schedule  A.  During  1970,  O 
sells  Its  Interest  in  A  (acquired  for  $2  mil¬ 
lion)  to  B,  a  wholly  owned  Incorporated  AFN 
of  DI  In  Schedule  B,  for  $2  million  In  cash. 
By  operation  of  I  505,  DI  should  report  a 
negative  transfer  of  capital  from  Schedule  B 
of  $2  million  and  a  positive  transfer  of  capital 
to  Schedule  C  of  $2  million. 

Example  15.  In  1969,  DI's  wholly  owned  in¬ 
corporated  AFN  (A)  In  Schedule  A  acquired 
a  50  percent  profits  Interest  In  a  Joint  ven¬ 
ture  (B)  In  Schedule  B  for  $1  million,  the 
other  60  percent  being  held  by  an  unafllllated 
foreign  national  (X).  For  1969,  DI  reported 
a  net  transfer  of  capital  of  $1  million  to 
Schedule  B  and  a  negative  net  transfer  of 
capital  of  $1  million  to  Schedule  A. 


During  1970,  DI’s  wholly  owned  subsidiary 
(C)  In  Schedule  C  acquires  A’s  Interest  In  B 
for  $2  million.  B  earns  $400,000  In  1970  and 
remits  $100,000  each  to  C  and  X.  B's  net 
assets  Increase  by  $200,000.  Assuming  no  other 
transactions  during  1970,  DI  should  report  a 
negative  transfer  of  capital  from  C  of  $2  mil¬ 
lion  and  reinvested  earnings  for  C  of  $100,- 
000;  a  net  transfer  of  capital  to  Schedule  B 
of  $100,000;  a  positive  transfer  of  capital  to 
A  of  $1  million  and  reinvested  earnings  for 
A  of  $1  million  (gain  on  the  sale  of  B  to  C). 

§  B505— 7  Transactions  between  AFNs 
not  involving  transfers  of  capital. 

Transfers  between  AFNs  will  not  in¬ 
volve  transfers  of  capital  to  or  from  the 
DI  unless  the  transfer,  if  actually  made 
by  the  DI,  would  be  a  transfer  of  capital 
under  §  312.  Consequently,  the  transac¬ 
tions  described  in  §  312(c)  will  not  result 
in  transfers  of  capital  when  carried  out 
by  AFNs.  See  §  B312-18  and  19. 

(i)  Stock  for  stock  transactions  and 
reorganizations.  As  a  general  rule,  a 
transfer  of  capital  to  or  from  a  DI  will 
not  be  involved  under  §  505(a)  (3)  if  (a) 
an  AFN  of  a  DI  transfers  an  interest  in 
a  lower-tier  AFN  and  receives  in  ex¬ 
change  stock  of  a  foreign  corporation 
that  becomes  an  AFN  of  the  DI  as  a  result 
of  the  transaction  or  if  (b)  there  is  a 
recapitalization,  reorganization,  merger 
or  consolidation  involving  one  or  more 
AFNs.  Although  a  foreign  enterprise  may 
cease  to  be  an  AFN  of  a  DI  as  a  result  of 
the  transaction,  the  transaction  does  not 
affect  the  amount  of  direct  investment 
made  by  the  DI  during  the  base  period 
years  in  the  scheduled  area  of  such  for¬ 
eign  enterprise. 

Example  16.  B,  a  wholly  owned  Schedule 
B  subsidiary  ol  DI,  transfers  to  an  unaffiliated 
foreign  national  all  of  the  stock  of  a  wholly 
owned  Brazilian  subsidiary  in  exchange  for 
all  of  the  stock  of  a  French  corporation.  The 
transaction  does  not  result  In  any  transfer 
of  capital  to  or  from  DI.  However,  as  a  result 
of  the  transaction  DI  becomes  a  DI  in  the 
French  corporation  and  ceases  to  be  a  DI 
in  the  Brazilian  corporation.  (The  result 
would  be  the  same  If  the  other  party  to  the 
transaction  were  also  an  AFN  of  DI.) 

Example  17.  A.  wholly  owned  German  sub¬ 
sidiary  of  DI  is  reincorporated  in  the  United 
Kingdom  (or,  alternatively,  merged  Into  a 
wholly  owned  United  Kingdom  subsidiary  of 
the  DI).  Neither  transaction  results  in  any 
transfer  of  capital  to  or  from  the  DI.  How¬ 
ever,  the  business  of  the  newly  created  United 
Kingdom  subsidiary  (or  the  United  Kingdom 
subsidiary  after  the  merger)  that  Is  con¬ 
ducted  in  Germany  will  be  a  branch  of  the 
United  Kingdom  subsidiary  and  may,  there¬ 
fore  be  a  separate  unincorporated  Schedule  C 
AFN  of  DI  by  operation  of  §  304. 

(ii)  Transfers  of  certain  intangibles.  A 
transfer  of  property  from  one  AFN  to 
another  AFN  of  the  same  DI  before  or 
after  January  1,  1968,  in  exchange  for  a 
debt  or  equity  interest  in  the  transferee 
AFN  does  not  involve  a  transfer  of  capi¬ 
tal  to  or  from  the  DI  (regardless  of  the 
form  of  the  transfer  or  the  consideration 
exhanged  therefor)  if  the  property 
transferred  consists  of  patents,  copy¬ 
rights,  trademarks,  trade  names,  trade 
secrets,  technology,  proprietary  proc¬ 
esses,  proprietary  information,  or  similar 
intangibles  or  any  rights  or  interests 
therein  or  applications  or  contracts  re¬ 
lating  thereto  (see  §312(0(11)).  No 


deduction  for  amortization  or  any  like 
charge  with  respect  to  such  an  intan¬ 
gible  transferred  after  January  1,  1968, 
shall  be  made  against  earnings  in  calcu¬ 
lating  the  earnings  of  the  transferee 
AFN. 

(iii)  Vessel  charters.  Any  charter  of  a 
vessel  for  a  period  of  time  made  or 
deemed  made  by  an  incorporated  AFN 
to  another  incorporated  AFN  of  the  DI 
is  excluded  from  treatment  as  a  transfer 
of  capital  under  §  505(a)  (3).  This  ex¬ 
clusion  applies  to  voyage  and  bareboat 
charters  as  well  as  to  time  charters. 

Example  18.  During  1969  a  wholly  owned 
Panamanian  subsidiary  (A)  of  DI,  charters 
one  ol  Its  ships  to  C,  a  wholly  owned  Ger¬ 
man  subsidiary  ol  the  DI,  for  a  period  of  6 
months.  There  Is  no  transfer  of  capital  to  or 
from  DI  under  §  505(a)  (3) . 

(iv)  Short-term,  trade  credits  between 
AFNs.  Section  505(b)  provides,  in  effect, 
that  the  extension  or  satisfaction  of  a 
short-term  trade  credit  between  non- 
Canadian  AFNs  (see  §  1103(c))  of  a  DI 
will  not  result  in  a  transfer  of  capital  to 
or  from  the  DI,  or  in  any  net  change  in 
the  net  assets  of  an  unincorporated  AFN 
extending  or  receiving  such  credit  for 
purposes  of  §  313(b) .  Section  505(b)  ap¬ 
plies  to  trade  credits  that  are  extended 
in  the  ordinary  course  of  business  pur¬ 
suant  to  arm’s-length  terms  and  are  in 
fact  paid  within  12  months  after  they 
are  extended. 

Example  19.  On  September  1,  1969,  a 
wholly  owned  French  subsidiary  (C)  of  DI, 
sells  equipment  to  A,  a  Brazilian  subsidiary 
of  DI  in  the  ordinary  course  of  business  pur¬ 
suant  to  arm’s-length  terms.  The  $1  million 
purchase  price  Is  payable  in  full  by  March  1, 
1970.  There  is  no  transfer  of  capital  to  or 
from  DI.  (The  result  would  be  the  same  If 
the  sale  of  services,  rather  than  the  sale  of 
goods,  were  Involved.)  If,  however,  no  part 
of  the  purchase  price  Is  paid  by  September  1, 
1970,  there  would  be  a  $1  million  transfer  of 
capital,  from  C  to  DI  and  from  DI  to  A, 
deemed  to  have  occurred  on  September  1, 
1970,  or  on  such  sooner  date  as  It  became  ap¬ 
parent  that  A  would  not  be  able  to  make 
payment  prior  to  September  1,  1970.  (The 
result  would  be  the  same  If  the  sale  of  serv¬ 
ices.  rather  than  the  sale  of  goods,  were 
involved.) 

§  B505— 8  Transactions  between  AFNs 
and  their  branches  in  different  sched¬ 
uled  areas. 

The  net  transfer  of  capital  by  a  DI  to 
unincorporated  AFNs  in  any  scheduled 
area  during  any  period  will  generally 
equal  the  DI’s  share  in  the  aggregate  net 
increase  or  decrease,  during  the  year,  in 
such  AFNs’  aggregate  net  assets  (see 
§  313(b)).  This  calculation  is  based  on 
changes  in  the  net  assets  of  all  unincor¬ 
porated  AFNs  located  in  such  scheduled 
area,  including  those  in  which  DI  has 
an  indirect  interest,  e.g.,  a  branch  of  an 
AFN  that  is  headquartered  in  another 
scheduled  area.  However,  §  505(a)  (4) 
provides  that  a  DI  is  chargeable  with  a 
net  transfer  of  capital  only  to  unincor¬ 
porated  AFNs  the  immediate  parent  of 
which  is  either  the  DI  or  another  AFN 
that  is  an  “affiliate’’  of  the  DI  as  defined 
in  §  903(a). 

While  a  DI’s  share  of  the  change  in  net 
assets  of  a  §  903(a)  affiliate  incorporated 
AFN’s  branch  is  automatically  included 
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in  the  DI’s  net  transfer  of  capital  to  the 
scheduled  area  where  the  branch  is  lo¬ 
cated,  certain  changes  in  branch  assets 
also  result  in  a  corresponding  transfer  of 
capital  from  or  to  the  parent  AFN.  Sec¬ 
tion  505(a)  (5)  and  (6)  provides  that  a 
corresponding  transfer  of  capital  from  or 
to  the  parent  occurs  when  the  net  in¬ 
crease  or  decrease  in  branch  assets  can¬ 
not  be  attributed  to  earnings  or  losses 
of  the  branch. 

The  same  principles  apply  to  transac¬ 
tions  involving  an  incorporated  AFN 
that  has  a  less  than  100  percent  profits 
interest  in  a  joint  venture  or  a  partner¬ 
ship,  rather  than  a  branch  (which  is  pre¬ 
sumably  100  percent-owned) .  See  §  B313- 
4(ii),  especially  Example  8,  and  §  B505-9 
below. 

Example  20.  DI  has  a  wholly  owned  AFN 
In  France  (Schedule  C) ,  that  has  a  branch 
In  Brazil  (Schedule  A).  DI  has  no  other 
AFNs.  During  1969  the  branch  has  earnings 
of  $50,000  but  Its  net  assets  Increase  by 
$100,000  because  of  a  transfer  of  $50,000 
from  the  AFN  to  the  branch.  This  results, 
under  $  313(b),  In  a  $100,000  positive  net 
transfer  of  capital  to  Schedule  A  (DI’s  share 
of  the  net  Increase  In  branch  assets)  and, 
under  §  505(a)  (6),  in  a  $50,000  negative  net 
transfer  of  capital  to  Schedule  C  (the 
amount  by  which  DI's  share  In  the  net 
increase  in  branch  assets  ($100,000)  exceeded 
DI’s  share  in  the  branch’s  earnings 
($50,000)). 

If  DI  owned  only  60  percent  of  the  French 
AFN,  the  result  would  be  a  $60,000  positive 
net  transfer  of  capital  to  Schedule  A  (60 
percent  of  $100,000)  and  a  $30,000  negative 
net  transfer  of  capital  to  Schedule  C  (60 
percent  of  $50,000).  If  DI  owned  50  percent 
or  less  of  the  French  AFN,  no  net  transfer  of 
capital  would  be  involved. 

The  following  are  variations  of  the 
facts  given  above: 

(a)  Positive  earnings-decrease  in  assets. 

If  the  branch  had  1969  earnings  of  $50,000 
but  Its  net  assets  decreased  by  $150,000  be¬ 
cause  of  a  remittance  of  $200,000  to  the 
parent  AFN,  this  would  result,  under  §  313 
(b),  in  a  $150,000  negative  net  transfer  of 
capital  to  Schedule  A  (DI’s  share  of  the 
$150,000  net  decrease  in  branch  assets)  and, 
under  §  505(a)  (5),  in  a  $150,000  positive  net 
transfer  of  capital  to  Schedule  C  (DI’s  share 
of  the  $150,000  net  decrease  In  branch  assets 
not  attributable  to  losses).  Moreover,  the 
full  amount  of  branch  earnings  ($50,000) 
would  be  treated  as  having  been  distributed 
to  the  Schedule  C  parent  and  would  be  de¬ 
ducted  from  dividends  paid  by  the  parent 
to  DI  (see  {  B306-6(lil) ) .  If  DI  owned  only 
70  percent  of  the  French  AFN,  the  result 
would  be  a  $105,000  negative  net  transfer  of 
capital  to  Schedule  A  (70  percent  of  $150,000) 
and  $  $105,000  positive  net  transfer  of  capi¬ 
tal  to  Schedule  C  (70  percent  of  $150,000). 
Moreover,  $35,000  of  the  earnings  of  the 
branch  (DI’s  70  percent  share  of  the  $50,000 
branch  earnings)  would  be  treated  as  having 
been  distributed  to  the  Schedule  C  parent 
and  should  be  deducted  from  dividends  paid 
by  the  parent  to  DI.  If  DI  owned  50  percent 
or  less  of  the  French  AFN,  no  net  transfer  of 
capital  would  be  involved;  however,  an  ap¬ 
propriate  percentage  of  the  earnings  of  the 
branch  would  still  be  treated  as  having  been 
distributed  to  the  Schedule  C  parent  and 
would  be  deducted  from  dividends  paid  by 
the  parent  to  DI. 

(b)  Zero  earnings-decrease  in  assets.  If  the 
branch  had  1969  earnings  of  zero  and  net 
assets  decreased  by  $100,000  because  of  a 
remittance  of  $100,000  to  the  parent  AFN, 


this  would  result,  under  {313(b),  In  a 
$100,000  negative  net  transfer  of  capital  to 
Schedule  A  (DI’s  share  of  the  $100,000  net 
decrease  In  branch  assets)  and,  under 
§  505(a)  (5) ,  In  a  $100,000  positive  net  trans¬ 
fer  of  capital  to  Schedule  C  (DI’s  share  of 
the  $100,000  net  decrease  In  branch  assets  not 
attributable  to  losses) . 

(c)  Loss-no  change  in  assets.  If  the 
branch  incurred  a  loss  of  $100,000  during 
1969,  but  there  was  no  change  in  net  assets 
because  of  a  transfer  of  $100,000  from  the 
parent  AFN,  this  would  result,  under 
5  505(a)  (6) ,  In  a  $100,000  negative  net  trans¬ 
fer  of  capital  to  Schedule  C  (DI’s  share  of 
the  $100,000  loss) . 

(d)  Loss-increase  in  assets.  If  the  branch 
incurred  a  loss  of  $100,000  during  1969  but 
had  a  $50,000  Increase  In  net  assets  because 
of  a  transfer  of  $150,000  from  the  parent 
AFN,  this  would  result,  under  {313(b),  In 
a  $50,000  positive  net  transfer  of  capital  to 
Schedule  A  (DI’s  share  of  the  $50,000  net 
increase  in  branch  assets)  and,  under 
{  505(a)  (6) ,  in  a  $150,000  negative  net  trans¬ 
fer  of  capital  to  Schedule  C  (DI’s  share  of 
the  $50,000  net  increase  In  net  assets  plus 
DI’s  share  of  the  $100,000  loss). 

(e)  Decrease  in  assets  smaller  than  loss. 

If  the  branch  Incurred  a  loss  of  $100,000 
during  1969  while  net  assets  decreased  by 
only  $25,000  because  of  a  transfer  of  $75,000 
from  the  parent  AFN,  this  would  result,  un¬ 
der  §  313(b),  In  a  $25,000  negative  net  trans¬ 
fer  of  capital  to  Schedule  A  (DI’s  share  of 
the  $25,000  net  decrease  In  branch  assets) 
and,  under  §  505(a)  (6),  In  a  $75,000  negative 
net  transfer  of  capital  to  Schedule  C  (the 
amount  by  which  DI’s  share  of  the  loss 
($100,000)  exceeds  DI’s  share  of  the  net  de¬ 
crease  in  branch  assets  ($25,000)). 

(f)  Decrease  in  assets  greater  than  loss.  If 
the  branch  Incurred  a  loss  of  $100,000  during 
1969  while  net  assets  decreased  by  $250,000 
because  of  a  remittance  of  $150,000  to  the 
parent  AFN,  this  would  result,  under 
{313(b),  In  a  $250,000  negative  net  transfer 
of  capital  to  Schedule  A  (DI’s  share  of  the 
$250,000  net  decrease  in  branch  assets)  and, 
under  {  505(a)  (5),  in  a  $150,000  positive  net 
transfer  of  capital  to  Schedule  C  (DI’s  share 
of  the  $250,000  net  decrease  In  branch  assets 
not  attributable  to  the  $100,000  loss). 

§  B305— 9  Miscellaneous  transactions. 

An  unincorporated  AFN  may  have  two 
or  more  immediate  parents  that  are 
AFNs  of  the  DI.  The  DI’s  interest  in  the 
unincorporated  AFN  held  through  any 
immediate  parent  that  is  not  a  §  903(a) 
affiliate  of  the  DI  should  be  excluded  in 
calculating  DI’s  net  transfer  of  capital 
under  1313(b). 

Example  21.  DI  has  a  wholly  owned  sub¬ 
sidiary  (A)  In  Schedule  A  and  a  50  percent 
owned  subsidiary  (C)  In  Schedule  C.  A  and  C 
each  have  a  50  percent  profits  Interest  in 
a  Joint  venture  (B)  In  Schedule  B.  During 
1970  B  earns  $1  million,  and  its  net  assets 
Increase  by  $1  million.  DI’s  net  transfer  of 
capital  under  {313(b)  with  respect  to  B  Is 
$500,000.  DI’s  share  of  the  increase  In  the 
assets  of  B  attributable  to  C  Is  excluded  be¬ 
cause  C  Is  not  a  {  903(a)  affiliate  of  DI.  If  C 
were  60  percent  owned  by  the  DI,  DI’s  share 
of  B’s  increase  In  assets  for  1970  would  be 
$800,000;  A’s  share  (50%  X  1,000,000)  X 
100%,  plus  C’s  share  (60%  X  1,000,000)  X 
60%. 

During  1971,  C  (60%  owned)  makes  a  $1 
million  loan  to  B.  For  purposes  of  {  313(b)  B 
has  a  net  increase  In  Its  assets  of  $1  mUlion. 
C’s  share  of  such  increase  Is  $1  million,  and 
A’s  share  Is  zero.  See  Example  8  In  {  B313-4. 
DI’s  share  of  the  increase  in  B’s  assets  Is 
$600,000  (60%  of  C’s  share).  For  1971  DI 
should  report  a  net  transfer  of  capital  under 
1313(b)  to  Schedule  B  of  $600,000  and  a 


negative  net  transfer  of  capital  to  Schedule 
C  under  {313(a)  of  $600,000. 

Example  22.  DI  has  a  wholly  owned  Incor¬ 
porated  AFN  (C)  in  Schedule  C  and  a  wholly 
owned  Incorporated  AFN  (A)  in  Schedule  A. 

A  and  C,  respectively,  have  a  40  percent  and 
a  60  percent  profits  Interest  In  a  joint  ven¬ 
ture  (B)  In  Schedule  B.  During  1970  DI  lends 
$100,000  to  B.  Under  §  505(a)  (1)  and  (2) ,  DI 
Is  deemed  to  have  made  a  $40,000  transfer  of 
capital  to  A  (40  percent  of  $100,000)  and  a 
$60,000  transfer  of  capital  to  C  (60  percent 
of  $100,000).  B  has  a  net  increase  in  assets 
of  $100,000,  which  Is  not  attributable  to 
earnings;  therefore,  under  {  505(a)(6),  A  is 
deemed  to  have  made  a  transfer  of  capital 
to  DI  of  $40,000,  and  C  Is  deemed  to  have 
made  a  transfer  of  capital  to  DI  of  $60,000. 
Consequently,  DI’s  net  transfer  of  capital 
to  each  scheduled  area  for  1970  is  as  follows : 
Schedule  A,  zero;  Schedule  B,  $100,000; 
Schedule  C,  zero. 

Example  23.  Same  facts  as  in  Example  22, 
except  that  A  Is  75  percent  owned  by  DI  and 
C  is  50  percent  owned.  In  this  case,  the  loan 
from  DI  to  B  would  constitute  a  transfer  of 
capital  under  {  505(a)  (1)  and  (2)  to  A  of 
$40,000  and  to  C  of  $60,000  as  in  Example  22. 
However,  since  C  Is  not  an  affiliate  of  DI,  DI’s 
share  of  B’s  Increase  in  assets  is  only  $30,000 
(A’s  40  percent  share  X  75  percent).  Under 
{  505(a)(6),  A  is  deemed  to  have  made  a 
transfer  of  capital  to  DI  of  $30,000.  C,  not 
being  an  affiliate.  Is  not  deemed  to  have  made 
a  transfer  of  capital  to  DI  under  {  505(a)  (6). 
Therefore,  DI’s  net  transfer  of  capital  to 
each  scheduled  area  is  as  follows:  Schedule 
A,  $10,000;  Schedule  B,  $30,000;  Schedule  C. 
$60,000. 

If  A  and  C  were  each  50  percent  owned 
by  DI,  DI’s  loan  to  B  would  still  be  deemed 
made  to  A  and  C  under  {  505(a)  (1)  and  (2) 

In  accordance  with  the  percentage  Interests 
of  A  and  C  In  B.  But  since  neither  A  or  C 
Is  an  affiliate  of  DI,  DI  would  have  no  share 
in  B’s  Increase  In  assets  (see  {  505(a)(4)) 
and  no  transfers  would  be  deemed  made  un¬ 
der  {505(a)(6).  Consequently,  DI’s  net 
transfer  of  capital  to  each  scheduled  area 
would  be  as  follows:  Schedule  A,  $40,000; 
Schedule  B,  zero;  Schedule  C,  $60,000. 

B506 — Incremental  Earnings 
Allowable 

§  B506— 1  Introduction. 

In  addition  to  the  §  503,  §  504,  or  §  507 
allowable  which  is  elected  under  §  502,  an 
incremental  earnings  allowable  is  pro¬ 
vided  by  §  506.  The  incremental  earnings 
allowable  is  a  separate  allowable  that  au¬ 
thorizes  the  making  of  positive  direct  in¬ 
vestment  in  excess  of  that  permitted  by 
8  503,  8  504,  or  §  507,  whichever  may  have 
been  elected  by  the  DI.  The  §  506  incre¬ 
mental  earnings  allowable  is  available  to 
DIs  for  use  in  1970  and  succeeding  years. 

§  B 506-2  Summary. 

The  incremental  earnings  allowable, 
if  any,  available  to  a  DI  will  be  the 
amount  by  which  40  percent  of  incre¬ 
mental  earnings  (defined  in  §  506(a)  (3) ) 
for  the  current  year  exceeds  the  greatest 
amount  of  positive  direct  investment  au¬ 
thorized  in  all  scheduled  areas  pursuant 
to  §  503,  §  504(a),  or  §  504(b).  For  pur¬ 
poses  of  this  calculation,  it  is  immaterial 
whether  the  DI  has  elected  to  be  gov¬ 
erned  by  §  503,  8  504,  or  8  507  for  the 
current  year. 

The  additional  positive  direct  invest¬ 
ment  authorized  by  8  506  may  be  made  in 
any  or  all  scheduled  areas. 
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Unused  §  506  allowables  may  be  car¬ 
ried  forward  to  succeeding  years. 

§  B 5 06—3  Calculation  of  incremental 
earnings  allowable. 

The  following  steps  are  required  to 
calculate  the  incremental  earnings 
allowable: 

Compute  current  aggregate  annual  earn¬ 
ings  (annual  earnings,  as  defined  In  $  504(b) 
(4) )  of  all  incorporated  and  unicorpora  ted 
AFNs  for  all  scheduled  areas  combined,  ex¬ 
cluding  Canada; 

Compute  base  period  aggregate  annual 
earnings;  i.e.,  50  percent  of  the  sum  of  ag¬ 
gregate  annual  earnings  for  the  years  1966 
and  1967  (but  not  less  than  zero) ;  and 
Determine  the  current  year's  incremental 
earnings,  if  any,  by  subtracting  base  period 
aggregate  annual  earnings  from  aggregate 
annual  earnings  for  the  year  involved. 

The  incremental  earnings  allowable  is 
the  amount  by  which  40  percent  of  the 
DI’s  incremental  earnings  exceeds  the 
greatest  amount  of  positive  direct  in¬ 
vestment  authorized  to  be  made  by  the 
DI  in  all  scheduled  areas  for  the  current 
year  under  I  503  or  §  504  (excluding  any 
carryforward  of  allowables  from  prior 
years,  and  without  regard  to  any  reduc¬ 
tion  under  §  1003,  authorization  or  com¬ 
pliance  action,  or  to  the  §  502  election 
actually  made ) . 

The  following  examples  illustrate  cal¬ 
culation  of  the  §  506  allowable: 

Example  1.  DI  has  an  AFN  (A)  in  Pakistan. 
In  1966  A  had  losses  of  $100,000  and  in  1967 
earnings  of  $500,000.  DI’s  base  period  aggre¬ 
gate  annual  earnings  under  {  506(a)(2)  is 
$200,000  ($500,000 -$100,000  divided  by  2). 

Assume  that  DI's  historical  and  earnings 
allowables  under  §  504  (a)  and  (b)  are  each 
less  than  $1  million.  In  1970  A  has  earnings 
of  $3,400,000. 

DI’s  incremental  earnings  allowable  under 
5  506  in  1970  is  $280,000,  calculated  as  fol¬ 
lows  (000  omitted): 


1970  aggregate  annual  earnings - $3,  400 

Deduct:  Base  period  aggregate  an¬ 
nual  earnings -  —200 


Incremental  earnings -  3,  200 


40  percent  of  incremental  earnings.-  1,280 
Deduct:  Largest  of  available  allow¬ 
ables  (i.e.,  1503) . — . -1,000 


Incremental  earnings  allowa¬ 
ble  - . . .  280 


Example  2.  DI  has  six  AFNs:  Two  incor¬ 
porated  in  Schedule  A,  two  incorporated  in 
Schedule  B  and  two  branches  in  Schedule  C. 
In  1966  the  AFNs  had  aggregate  annual 
losses  of  $200,000  and  in  1967  aggregate  an¬ 
nual  earnings  of  $100,000.  DI’s  base  period 
aggregate  annual  earnings  are,  therefore, 
zero. 

Assume  that  DI's  historical  allowables 
in  Schedules  A  and  B  are,  respectively,  $300,- 
000  and  $400,000.  The  Schedule  C  historical 
allowable  is  zero.  Accordingly,  DI’s  5  504(a) 
allowables  for  all  scheduled  areas  are 
$700,000. 

In  1969  the  AFNs  had  annual  earnings  of 
$1 .500,000  in  Schedule  A,  $1,200,000  in  Sched¬ 
ule  B,  and  $1  million  in  Schedule  C.  There¬ 
fore,  DI’s  30  percent  earnings  allowable  for 
1970  is  $450,000  in  Schedule  A,  $360,000  in 
Schedule  B  and  $300,000  in  Schedule  C;  a 
total  of  $1,110,000  worldwide.  In  1970  the 
AFNs  have  aggregate  annual  earnings  of 
$4,000,000. 


DI’s  incremental  earnings  allowable  for 


1970  is  $490,000,  computed  as  follows  (000 
omitted) : 

1970  aggregate  annual  earnings - $4, 000 

Deduct:  Base  period  aggregate  an¬ 
nual  earnings -  0 


Incremental  earnings _  4, 000 


40%  of  incremental  earnings -  1,600 

Deduct:  Largest  of  available  allow¬ 
ables  {i.e.,  §  504(b) ) . . — — 1, 100 


Incremental  earnings  allow¬ 
able  . .  490 

§  B 506-4  Application  of  the  §  506 
allowable. 

Unlike  the  allowables  provided  in 


§§  504  and  507,  which  are  schedular,  the 
incremental  earnings  allowable  applies 
on  a  worldwide  basis.  In  other  words,  the 
additional  direct  investment  authorized 
by  §  506  can  be  made  entirely  in  one 
scheduled  area,  or  can  be  divided  among 
two  or  more  scheduled  areas.  Any  unused 
§  506  allowable  may  be  carried  forward 
to  subsequent  years  for  use  in  any  one 
or  more  scheduled  areas,  without  regard 
to  the  election  made  under  §  502. 

Section  506(b)  applies  to  DIs  that  elect 
I  503.  Positive  direct  investment  is  au¬ 
thorized  in  excess  of  $1  million  to  the 
extent  of  the  incremental  earnings  al¬ 
lowable.  Since  §  506  may  be  used  on  a 
worldwide  basis,  DIs  that  elect  §  503  may 
treat  the  incremental  earnings  allowable 
as  an  addition  to  the  $1  million  minimum 
allowable. 

Section  506(c)  applies  to  DIs  electing 
the  schedular  allowables  of  §  §  504  and 
507.  In  such  cases,  the  incremental  earn¬ 
ings  allowable  may  be  used  to  authorize 
additional  positive  direct  investment  in 
a  given  scheduled  area  or  distributed 
among  two  or  all  of  the  scheduled  areas. 
In  calculating  positive  direct  investment 
made  under  §  506  in  Schedule  C,  a  DI 
electing  §  504  must  disregard  total  losses 
of  all  incorporated  Schedule  C  AFNs  in 
accordance  with  §  504(e) . 

Example  3.  In  1970  DI  elects  to  be  governed 
by  §  504(a),  and  has  historical  allowables  of 
$5  million,  $6  million,  and  $4  million  in 
Schedules  A,  B,  and  C,  respectively.  DI  also 
has  an  incremental  earnings  allowable  of 
$1  million. 

DI  makes  positive  direct  investment  of 
$7,500,000  in  Schedule  A,  $4  million  in  Sched¬ 
ule  B  and  $4,500,000  in  Schedule  C,  all  of 
which  is  authorized.  In  Schedule  A,  $5  million 
is  authorized  by  5  504(a),  $2  million  of  the 
Schedule  B  historical  allowable  is  carried 
‘downstream”  pursuant  to  1  504(d),  and 
$500,000  of  the  5  506  allowable  is  used.  In 
Schedule  C,  $4  million  is  authorized  by  5  504 
and  the  remaining  $500,000  is  authorized 
by  §  506. 

Example  4.  During  1970  DI  elects  §  504  with 
an  allowable  in  Schedule  C  of  zero.  DI  also 
has  a  §  506  incremental  earnings  allowable 
of  $200,000.  During  1970  DI’s  Schedule  C 
AFNs  have  total  losses  of  $100,000.  If  DI 
desires  to  use  the  incremental  earnings 
allowable  in  Schedule  C,  DI  may  make  a 
positive  net  transfer  of  capital  not  in  excess 
of  $200,000;  i.e.,  the  losses  will  not  be  an 
offset  for  purposes  of  computing  positive  di¬ 
rect  investment  made  in  Schedule  C  under 
I  506.  See  §  506(c). 

§  B 506— j  Carryforward  of  the  §  506 
allowable. 

Unused  §  506  allowables  may  be  carried 
forward  to  subsequent  years  for  use  in 


any  scheduled  area,  even  though  DI  may 
have  elected  §  503  or  §  507,  which  do 
not  authorize  carryforwards  and  elimi¬ 
nate  §§  504  and  1302  carryforwards. 

Example  5.  DI  elects  to  be  governed  by 
$  503  in  1970  and  has  an  incremental  earn¬ 
ings  allowable  of  $200,000.  During  1970,  DI 
makes  positive  direct  investment  worldwide 
of  $1,100,000.  DI  has  a  §  506  carryforward 
of  $100,000. 

Example  6.  In  1970  DI  has  historical  allow¬ 
ables  of  $7  million  in  Schedule  A  and  $7 
million  in  Schedule  C.  DI  also  has  a  carry¬ 
forward  allowable  of  $1  million  in  Schedule 
A  pursuant  to  §  504(d)(l)  and  an  incre¬ 
mental  earnings  allowable  under  5  506  of  $1 
million.  During  1970,  DI  makes  positive  direct 
investment  of  $8  million  in  Schedule  A  and 
$7  million  in  Schedule  C. 

DI  will  be  permitted  to  use  the  $1  million 
incremental  earnings  allowable  in  any  sched¬ 
uled  area  in  subsequent  years. 

§  B506— 6  Miscellaneous. 

Repayment  charges  incurred  under 
§  1003  in  connection  with  repayment  of 
certain  borrowings  will,  starting  in  1970, 
reduce  the  §  506  incremental  earnings 
allowable  to  the  extent  that  such  re¬ 
payments  exceed  the  DI’s  §  503,  §  504, 
or  §  507  allowables.  See  §  1003(0(2). 

B507  —  Alternative  Minimum  and 
Schedule  A  Supplemental  Allow¬ 
able 

§  B307— 1  Introduction. 

Commencing  in  1970,  a  DI  may  elect 
the  §  507  alternative  minimum  and 
Schedule  A  supplemental  allowable. 

Section  507  provides,  in  effect,  that  a 
DI  may  make  positive  direct  investment 
during  1970  of  $1  million  on  a  modified 
worldwide  basis  and  an  additional  $4  mil¬ 
lion  in  Schedule  A.  The  §  507  allowable 
comprises  a  $4  million  allowable  for 
Schedule  A  and  a  $1  million  allowable 
for  Schedules  B  and  C  combined  (some¬ 
times  referred  to  as  “Schedules  B/C”)". 
See  §  507(a)  (1)  and  (2).  To  the  ex¬ 
tent  not  used  in  Schedules  B/C,  the 
$1  million  allowable  under  J  507(a)(1) 
may  be  used  in  Schedule  A  in  addi¬ 
tion  to  the  $4  million,  authorized  exclu¬ 
sively  for  Schedule  A  under  §  507(a)  (2) . 
See  §  507(b)  and  Examples  2,  3,  and  4 
below.  Direct  investment  in  Schedules 
B  and  C  is  to  be  computed  in  the  same 
manner  as  worldwide  direct  investment 
under  §  503.  See  Example  1  below.  Thus, 

§  507  is  basically  a  schedular  allowable 
similar  to  §  504  but  consists  of  two  sched¬ 
uled  areas  rather  than  three.  It  should  be 
noted  that  while  §  505  interschedular 
transfers  from  Schedule  B  to  Schedule  C 
will  net  out  under  §  507,  transfers  from 
Schedule  A  to  Schedule  B  or  C  will  not 
net  out,  and  the  resulting  positive  di¬ 
rect  investment  in  Schedules  B/C  must 
be  authorized  by  the  $1  million  allow¬ 
able  under  §  507(a)  (1).  See  Examples  5 
and  6  below. 

On  the  other  hand,  §  507  is  similar 
to  §  503  in  the  following  respects: 

(i)  Unused  allowables  under  §  507  may 
not  be  carried  forward  to  succeeding 
years,  and  carryforwards  from  prior 
years  under  §§  504  and  1302  are  lost 
when  §  507  is  elected  (see  §  507(c) ) ; 

(ii)  A  DI  that  elects  to  be  governed  by 
§  507  is  not  subject  to  the  prohibitions  of 
§  203(d)(1);  and 
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(iii)  The  use  of  §  507  by  members  of 
an  associated  group  and  consenting  own¬ 
ers  of  a  principal  DI  is  governed  by  the 
limitations  of  Amended  §§  905  and  906. 

§  B307-2  Application  of  the  §  507 
allowable. 

Under  §  507,  direct  investment  in 
Schedule  A  is  calculated  separately  from 
direct  investment  in  Schedules  B  and  C. 
For  purposes  of  1  507(a)(1),  direct  in¬ 
vestment  in  Schedules  B  and  C  is  aggre¬ 
gated. 

Example  1.  DI  has  a  wholly  owned  subsid¬ 
iary  (C)  in  Schedule  C,  which  has  a  wholly 
owned  subsidiary  (A)  in  Schedule  A.  and  DI 
has  a  wholly  owned  subsidiary  (B)  in  Sched¬ 
ule  B.  During  1970  the  following  occurs:  DI 
makes  a  transfer  of  capital  of  $4  million  to 
A.  A  earns  $200,000  and  pays  dividends  of 
$200,000  to  C.  B  makes  a  transfer  of  capital 
of  $500,000  to  DI.  DI  makes  a  transfer  of 
capital  of  $1,300,000  to  C.  DI  correctly  re¬ 
ports  positive  direct  investment  in  Schedule 
A  of  $4  million  and  in  Schedules  B  and  C  of 
$1  million,  all  of  which  is  authorized  by 
5  507,  computed  as  follows  ($000  omitted) : 


Scheduled  area 

A 

B 

c 

B/C  ag¬ 
gregate 

Net  transfer  of  capital.  .. 
Reinvested  earnings _ 

..  4,000 
0 

(500) 

0 

1,300 

200 

800 

200 

Positive  direct  invest¬ 
ment . . 

..  4,000 

(500) 

1,500 

1,000 

Example  2.  During  1970  DI  acquires  an 
AFN  in  Schedule  A  from  an  unaffiliated  for¬ 
eign  national  for  $5  million  and  makes  no 
direct  investment  in  Schedule  B  or  C.  The 
$5  million  positive  direct  investment  is  au¬ 
thorized  by  §507(a)(2)  and  (b). 

Example  3.  During  1970  DI’s  AFN  (C)  in 
Schedule  C  makes  a  transfer  of  capital  of 
$500,000  to  DI,  and  DI’s  Schedule  B  AFN  (B) 
makes  a  transfer  of  capital  of  $1,500,000  to 
DI.  DI  has  negative  direct  investment  in 
Schedules  B/C  of  $2  million.  Therefore,  un¬ 
der  5  507(a)(2)  and  (b),  DI  may  make  $7 
million  of  positive  direct  Investment  In 
Schedule  A  during  1970. 

Example  4.  The  following  table  illustrates 
the  “downstream”  use  of  the  basic  $1  mil¬ 
lion  allowable  pursuant  to  5  507(b)  ($000 
omitted) : 

Then  direct  invest¬ 
ment  authorized 
If  direct  investment  by  §  507  (a)(2) 

made  in  Sched-  and  (b)  in  Sched¬ 
ules  B/C  is:  uleAwillbe: 

500  . 4,500 

0  _ _ — . 5,000 

(2000)  . . 7,000 

Example  5.  During  1970  DI  makes  a  trans¬ 
fer  of  capital  of  $5  million  to  its  Schedule 
A  incorporated  AFN  (A).  A,  in  turn,  lends 
$5  million  to  DI’s  Schedule  C  incorporated 
AFN  (C).  By  operation  of  5  505(a)(3),  DI 
has  made  positive  direct  investment  in 
Schedule  A  of  zero  and  in  Schedule  C  of  $5 
million.  Only  $1  million  of  the  Schedule  C 
investment  is  authorized  by  §  507,  and  DI  is 
out  of  compliance  to  the  extent  of  $4  million 
in  Schedule  C. 

Example  6.  DI  has  a  60  percent-owned  sub¬ 
sidiary  (C)  in  Schedule  C.  C  has  a  branch  (A) 
in  Schedule  A.  DI  transfers  $4  million  to  A. 
A  has  no  earnings,  and  its  net  assets  increase 
by  $4  million.  Assuming  no  other  transac¬ 
tions,  DI  has  made  positive  direct  invest¬ 
ment  of  $2,400,000  In  Schedule  A  and 
$1,600,000  in  Schedule  C,  computed  as  fol¬ 
lows  ($000  omitted) : 


Scheduled  area 
A  C 


Transfers  of  capital: 

5  605(a)  (1)  and  (2) .  4,000 

§  505(a)  (6) .  (2,400) 

Net  transfers  of  capital: 

5  313(b) .  2,400  . 

5  313(a) .  1.600 


Positive  direetjnvestment -  2,400  1,600 


DI  is  out  of  compliance  under  §  507  to  the 
extent  of  $600,000  in  Schedule  C. 

§  B507— 3  Related  provisions. 

DIs  electing  §  507  in  1970  should  see 
5  306(e)(3),  discussed  in  §  B306-7,  if 
they  contemplate  repayment  or  realloca¬ 
tion  of  borrowings  deducted  from  §  503 
worldwide  positive  direct  investment  un¬ 
der  §  306(e)  in  1969. 

The  use  of  §  507  by  members  of  an 
associated  group  and  consenting  owners 
of  a  principal  DI  is  limited.  See  §§  905- 
(b)  (2)  (ii)  and  (iii)  and  906(b)  (3)  (iii) 
and  (iv). 

Reduction  under  §  1003  of  the  $4  mil¬ 
lion  Schedule  A  supplemental  allowable 
provided  for  in  §  507(a)  (2)  is  governed 
by  §  1003(c)  (5)  and  (d).  (See  §  B1003-1 
(iii).) 

As  provided  by  §  502  (c)  and  (d) ,  a 
DI  may  not  elect  §  503  in  one  year,  start¬ 
ing  in  1970,  and  §  507  in  the  next  year, 
or  vice  versa,  without  obtaining  prior 
written  permission  from  OFDI. 

If  two  DIs  combine,  by  merger  or 
otherwise,  during  the  year,  the  surviving 
DI  is  entitled  to  only  one  §  507  allowable 
for  such  year. 

DIs  that  elect  §  507  may  also  use  the 
§  506  incremental  earnings  allowable,  but 
not  the  foreign  air  transport  earnings 
allowable  of  §  1302. 

B801 — Applications  for  Specific  Au¬ 
thorizations  or  Exemptions  or  for 
Interpretive  Opinions 
§  B801-1  Introduction. 

Section  201  prohibits  DIs  from  making 
positive  direct  investment  in  AFNs  in 
excess  of  amounts  generally  authorized 
by  the  regulations,  or  as  may  be  spe¬ 
cifically  authorized  by  OFDI.  Section  801 
provides  that  DIs  may  file  applications 
for  specific  authorizations  to  effect  posi¬ 
tive  direct  investment  otherwise  pro¬ 
hibited  and  specific  exemptions  from 
complying  with  particular  requirements 
of  the  regulations.  In  addition,  DIs  may 
file  requests  for  interpretive  opinions 
concerning  particular  factual  situations, 
including  those  involving  the  possibility 
that  a  DI  may  have  to  apply  for  a  spe¬ 
cific  authorization  or  exemption. 

§  B801— 2  Procedures. 

Applications  for  specific  authorizations 
or  exemptions  and  requests  for  interpre¬ 
tive  opinions  must  be  submitted  in  writ¬ 
ing  and  must  comply  with  instructions 
contained  in  the  Revised  Instructions 
for  Submitting  Applications  for  Specific 
Authorizations  or  Exemptions  or  for  In¬ 
terpretive  Opinions  (the  “Instructions”), 
issued  by  OFDI  on  September  11,  1970 
(attached  as  the  Appendix  hereto),  as 
they  may  be  amended  and  supplemented 
from  time  to  time. 


If  a  DI  is  uncertain  whether  it  may  or 
may  not  require  a  specific  authorization 
or  exemption  concerning  a  particular 
transaction,  a  combined  request  for  an 
interpretive  opinion  or,  in  the  alterna¬ 
tive,  a  specific  authorization  or  exemp¬ 
tion  may  be  submitted. 

§  B801— 3  Particular  authorizations  or 

exemptions. 

Note  that  Part  I  of  the  Instructions 
sets  forth  particular  requirements  con¬ 
cerning  applications  for  specific  author¬ 
izations  or  exemptions  regarding  (a) 
merchandise  export  credit  extended  by 
a  DI  to  its  AFNs  (paragraph  C),  (b) 
reinvested  earnings  of  AFNs  (paragraph 
D),  (c)  foreign  equity  financing  of  direct 
investment  (paragraph  E),  (d)  the  re¬ 
quirement  to  repatriate  to  the  United 
States  available  proceeds  of  long-term 
foreign  borrowing  (paragraph  F),  (e) 
triangular  or  parallel  financing  arrange¬ 
ments  (paragraph  G),  (f)  an  increase 
in  the  amount  of  liquid  foreign  balances 
that  a  DI  can  hold  (paragraph  H),  (g) 
upstreaming  to  Schedule  C  of  §  504(b) 
earnings  allowable  (paragraph  I),  and 
(h)  capitalized  exploration  expenditures 
(paragraph  J). 

In  the  1969  General  Bulletin,  specific 
authorizations  in  connection  with  over¬ 
seas  finance  subsidiaries  of  DIs  were 
discussed  in  this  section  of  the  Bulletin. 
A  new  Subpart  N,  effective  as  of  Jan¬ 
uary  1,  1970,  now  provides  for  such 
overseas  finance  subsidiaries,  so  that  DIs 
no  longer  need  obtain  a  specific  authori¬ 
zation  to  utilize  such  AFNs  in  the  man¬ 
ner  set  forth  in  Subpart  N. 

B900— Subpart  I  (§§  901-907) 

§  B900— 1  Introduction. 

Subpart  I  of  the  regulations  (§§  901- 
907)  deals  with  direct  investment  by 
persons  within  the  United  States  who 
are  related,  affiliated  or  associated  with 
other  persons  within  the  United  States. 
These  relationships  are  described  as  af¬ 
filiated  groups  (§  903),  family  groups 
(§  904),  associated  groups  (§  905),  and 
ownership  of  direct  investors  (§906). 
Section  907  provides  rules  for  reporting 
direct  investment  transactions  involving 
such  groups.  Sections  901  and  902  de¬ 
fine  the  terms  “direct  interests”  and  “in¬ 
direct  interests,”  which  are  significant 
in  determining: 

Existence  of  a  DI-AFN  relationship  under 
55  304  and  305; 

A  DI’s  share  In  reinvested  earnings  of  an 
incorporated  AFN  under  §  306(b) ; 

Whether  an  AFN  is  an  "affiliate”  of  a  DI, 
so  that  transfers  made  b;  or  to  the  AFN 
should  be  attributed  to  the  DI  under  §  505; 

Existence  of  an  affiliated  or  associated 
group  under  §§  903  and  905;  and 

Availability  and  consequences  of  an  elec¬ 
tion  under  §  906(b)  (1) . 

Members  of  an  affiliated  group  or  a 
family  group  are  treated  as  a  single  en¬ 
tity  for  reporting  and  compliance  pur¬ 
poses  under  the  regulations.  An  affiliated 
group  consists  of  a  U.S.  person  and  all  of 
such  person's  U.S.  affiliates  (see  §  903). 
A  family  group  consists  of  all  family 
members  residing  in  the  same  household 
(see  §  904).  An  affiliated  or  family  group 
files  a  consolidated  Form  FDI-101  (Base 
Period  Report),  FDI-102  (Cumulative 
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Quarterly  Report),  and  FDI-102F  (An¬ 
nual  Report) ;  members  of  the  group 
do  not  file  reports  individually  (see 
§  907(d)). 

Two  or  more  U.S.  persons  acting  in 
concert  to  own  or  acquire  an  aggregate 
10  percent  or  greater  interest  in  a  for¬ 
eign  national  constitute  an  associated 
group.  Each  member  of  an  associated 
group  is  treated  as  a  separate  DI  in  the 
AFN  acquired  (the  “group  AFN”) ,  and  is 
required  to  report  individually  unless 
certain  requirements  pertaining  to  con¬ 
solidated  reporting  are  met  (see  §  §  905 
(b)(3)  and  907(c)  (2)). 

Direct  investment  transactions  of  a  DI 
normally  will  not  be  attributed  to  any 
other  person  merely  because  such  other 
person  owns  an  interest  in  the  DI.  How¬ 
ever,  an  option  under  1  906(b)(1)  is 
available  to  direct  owners  of  a  DI, 
whereby  each  such  owner  may  elect  to 
be  put  in  the  position  of  the  DI  as  to 
direct  investment,  allowables  and  for¬ 
eign  balances,  in  accordance  with  such 
owner’s  proportionate  interest  in  the  DI. 

§  B901— 1  Definition  of  direct  interest. 

A  direct  interest  in  a  corporation,  part¬ 
nership,  joint  venture,  trust  or  other  en¬ 
tity  is  defined  in  §  901  as  an  interest  that 
is  not  owned  through  an  intervening 
person  or  chain  of  persons. 

(i)  Direct  interest  in  a  corporation. 
The  amount  of  a  direct  interest  in  a  cor¬ 
poration  is  determined  by  the  percentage 
held  of  total  combined  voting  power 
(represented  by  all  outstanding  voting 
securities  of  the  corporation).  Voting 
power  means  the  power  to  vote  presently 
in  an  election  of  directors  of  the  corpo¬ 
ration  or,  if  the  corporation  does  not 
have  directors,  in  the  election  or  appoint¬ 
ment  of  persons  performing  management 
control  functions.  Treasury  shares  and 
shares  reserved  for  issuance  upon  the 
exercise  of  options,  warrants,  conversion 
or  other  similar  rights,  and  shares  owned 
by  a  wholly  owned  subsidiary,  are  not 
deemed  outstanding  for  purposes  of  de¬ 
termining  the  magnitude  of  a  direct 
interest. 

Example  1.  As  of  January  1,  1969,  a  cor¬ 
poration  (X)  has  100,000  outstanding  shares 
of  capital  stock,  60,000  of  which  are  class 
“A”  common,  20,000  are  class  "B”  common, 
and  20,000  are  preferred.  In  the  election  of 
directors,  each  class  A  carries  three  votes  and 
each  class  B  share  carries  one  vote.  Holders 
of  preferred  stock  are  entitled  to  vote  on  ma¬ 
jor  matters  such  as  mergers,  consolidations, 
etc.,  or  amendments  to  the  certificate  of  in¬ 
corporation  affecting  the  preferred  stock; 
they  are  not  entitled  to  vote  in  the  election 
of  directors  unless  four  quarterly  dividend 
payments  are  in  arrears.  Y,  an  individual, 
owns  8,000  shares  of  class  A  common  stock, 
6,000  shares  of  class  B  common  stock  and  500 
shares  of  preferred  stock.  No  dividends  on  the 
preferred  stock  are  in  arrears  as  of  January 
1,  1969.  Y’s  direct  interest  in  X  as  of  January 
1,  1969,  is  15  percent,  since  Y  owns  15  percent 
of  the  total  combined  voting  power  of  X 
(30,000  of  a  total  200,000  votes). 

Beneficial  ownership  of  voting  stock 
is  ordinarily  the  test  of  interest  in  a  cor¬ 
poration  for  determining  whether  one  is 
a  DI,  but  ownership  of  such  stock  is  not 
necessarily  determinative  of  a  DI’s  share 
in  earnings  of  an  incorporated  AFN  for 


purposes  of  §  306  because  a  corporation 
may  have  two  classes  of  stock  outstand¬ 
ing  that  share  equally  in  earnings  but 
do  not  have  equal  voting  rights.  Exam¬ 
ples  in  this  Bulletin  involving  incorpo¬ 
rated  AFN’s  are  based  on  the  assumption 
that  the  DI’s  voting  interest  and  interest 
in  earnings  of  the  AFN  are  coextensive. 

(ii)  Direct  interest  in  unincorporated 
business  activities.  The  amount  of  a  di¬ 
rect  interest  in  an  unincorporated  enter¬ 
prise,  such  as  a  partnership  or  joint  ven¬ 
ture,  is  usually  determined  by  the  per¬ 
centage  share  of  profits  to  which  one  is 
entitled.  If  one  is  entitled  to  a  fixed 
amount  rather  than  a  percentage  of 
profits,  or  the  amount  is  for  any  reason 
variable,  the  direct  interest  normally 
should  be  calculated  by  reference  to  the 
portion  of  profits  actually  distributed  or 
distributable  at  the  close  of  the  most  re¬ 
cently  ended  annual  accounting  period 
of  the  organization,  assuming  there  was 
no  change  in  the  interest  since  that  time. 
If  neither  of  the  foregoing  rules  appro¬ 
priately  reflects  the  direct  interest  in  an 
unincorporated  entity,  the  amount  of  di¬ 
rect  interest  should  be  calculated  by 
whatever  method  will  produce  a  reason¬ 
able  result. 

Example  2.  On  January  1,  1969,  P,  a  part¬ 
nership,  has  three  partners  (A,  B,  and  C). 
Under  the  partnership  agreement,  A  is  en¬ 
titled  to  the  first  $100,000  of  distributed 
profits,  and  if  there  are  additional  profits, 
he  is  entitled  to  receive  5  percent  of  all  such 
additional  profits.  B  is  entitled  to  50  percent 
of  profits  after  the  first  $100,000  up  to  $500,- 
000  of  total  profits  and  to  35  percent  of  all 
profits  over  $500,000.  C  is  entitled  to  45  per¬ 
cent  of  profits  after  the  first  $100,000  up  to 
$500,000  and  60  percent  of  all  profits  over 
$500,000.  Between  January  1  and  December 
31, 1969,  P  distributed  $1  million  to  the  part¬ 
ners.  A  received  $145,000,  B  received  $375,000, 
and  C  received  $480,000.  As  of  January  1, 
1970,  A’s  interest  in  the  partnership  is  14.5 
percent,  B’s  interest  is  37.5  percent,  and  C’s 
interest  is  48  percent. 

The  result  would  be  the  same  if  no  distri¬ 
bution  were  made  but  the  profits  were  re¬ 
tained  and  added  to  the  capital  accounts  of 
the  partners  in  the  same  proportion. 

Example  3.  P  and  Q,  two  U.S.  corporations, 
enter  into  a  joint  venture  agreement  for 
the  purpose  of  constructing  and  owning  an 
apartment  house  in  Rome.  The  land  on  which 
the  building  is  to  be  constructed  is  owned 
by  R,  an  Italian  national,  who  leases  it  to 
P  and  Q  for  a  rental  equal  to  20  percent  of  the 
annual  net  rental  received  by  P  and  Q  from 
the  tenants  of  the  building.  P  and  Q  are  to 
share  equally  the  remaining  80  percent  of 
net  rentals  received.  The  apartment  house  is 
an  AFN  of  P  and  Q,  and  each  has  a  50  percent 
direct  interest  in  the  AFN. 

If  R  were  a  person  within  the  United 
States,  the  result  would  be  the  same.  In  addi¬ 
tion,  the  real  estate  would  be  an  AFN  of  R 
in  which  R  has  a  100  percent  direct  interest. 
If,  however,  R  were  not  only  a  person  within 
the  United  States  but  a  party  to  the  Joint 
venture  agreement,  P,  Q,  and  R  would  be 
members  of  an  associated  group  (see  S  905). 
The  land,  and  building  would  be  an  AFN  of 
P,  of  Q,  and  of  R,  in  which  P  and  Q  each 
have  a  40  percent  interest  and  in  which  R 
has  a  20  percent  interest. 

If  Z,  an  Italian  corporation,  becomes  a 
member  of  the  construction  joint  venture 
and  will  share  equally  with  P  and  Q  net  rent¬ 
als  of  the  apartment  house  after  R  has  re¬ 
ceived  his  share,  the  apartment  house  would 
be  an  AFN  of  P  and  of  Q,  and  P  and  Q  each 


would  have  a  33^  percent  direct  Interest  in 
that  AFN. 

§  B902— 1  Definition  of  indirect  interest. 

An  indirect  interest  in  a  corporation, 
partnership,  joint  venture,  trust  or  other 
entity  is  an  interest  owned  through  an 
intervening  person  or  chain  of  persons. 
The  amount  of  an  indirect  interest  is 
calculated  by  multiplying  together  the 
direct  interests  of  each  person  in  the 
chain. 

Example  4.  DI  owns  50  percent  of  outstand¬ 
ing  voting  stock  of  P,  a  U.S.  corporation.  P 
owns  70  percent  of  outstanding  voting-stock 
of  C,  a  French  corporation,  while  C  owns  50 
percent  of  outstanding  voting  stock  of  B, 
a  United  Kingdom  corporation.  DI  has  a  50 
percent  direct  interest  in  P,  a  35  percent 
indirect  interest  in  C  (50  percent  X  70 
percent),  and  a  17.5  percent  indirect  interest 
in  B  (35  percent  of  C’s  50  percent  interest). 

Example  5.  DI  has  a  17.5  percent  interest 
in  B,  a  United  Kingdom  corporation.  B  has 
a  manufacturing  branch  in  Brazil  (A)  and  is 
entitled  to  80  percent  of  the  profits  of  C,  a 
partnership  organized  under  the  laws  of 
Germany.  DI  has  a  17.5  percent  indirect  in¬ 
terest  in  A  (17.5  percent  X  100  percent)  and 
a  14  percent  Indirect  interest  in  C  (17.5  per¬ 
cent  X  80  percent). 

§  B903— 1  Definition  of  affiliate. 

As  defined  in  §  903(a) ,  an  “affiliate”  of 
a  person  within  the  United  States  is  any 
other  person  in  which  the  aggregate  of 
direct  interests  (defined  in  §  901)  owned 
by  the  former  person  and  its  affiliates  ex¬ 
ceeds  50  percent.  An  “affiliate”  may  be  a 
U.S.  person  or  a  foreign  national. 

Example  6.  X  is  a  U.S.  corporation.  X  has 
a  51  percent  direct  interest  in  corporation  Y. 
Y  is  an  affiliate  of  X.  X  has  a  30  percent  direct 
interest  in  corporation  Z,  and  Y  has  a  25 
percent  direct  interest  in  Z.  Z  is  an  affiliate  of 
X,  since  X  and  Y  (affiliate  of  X)  together 
have  more  than  50  percent  direct  interest  in 
Z.  The  location  of  Y  and  Z  is  immaterial.  Y 
has  a  50  percent  direct  interest  in  corpora¬ 
tion  A.  A  is  not  an  affiliate  of  X. 

Example  7.  An  individual  resident  and  citi¬ 
zen  of  the  United  States  (P)  directly  own6  51 
percent  of  outstanding  voting  stock  of  cor¬ 
poration  A,  10  percent  of  voting  stock  of 
corporation  C,  and  all  voting  stock  of  cor¬ 
poration  Y.  Corporation  A  directly  owns  30 
percent  of  outstanding  voting  stock  of  cor¬ 
poration  B,  and  corporation  B  directly  owns 
45  percent  of  outstanding  voting  stock  of 
corporation  C.  Corporation  Y  directly  owns 
60  percent  of  outstanding  voting  stock  of 
corporation  Z,  and  corporation  Z  directly 
owns  40  percent  of  outstanding  voting  stock 
of  corporation  B.  All  corporations  are  affili¬ 
ates  of  P. 

(i)  Consequences  of  being  an  affiliate. 
A  U.S.  person  and  all  U.S.  affiliates  con¬ 
stitute  an  “affiliated  group”  (see  §  903 
(b) ) .  When  a  U.S.  person  has  an  AFN 
that  is  an  “affiliate”  under  §  903(a), 
transactions  between  the  affiliate  AFN 
and  any  other  AFN  of  the  U.S.  person  are 
subject  to  §  505. 

(ii)  Definition  of  affiliated  group.  As 
defined  in  §  903(b),  an  “affiliated  group” 
is  a  person  within  the  United  States  and 
all  such  person’s  “affiliates”  who  are 
persons  within  the  United  States. 

Example  8.  P  is  an  individual  resident  and 
citizen  of  the  United  States.  P  has  a  60  per¬ 
cent  direct  Interest  in  X,  a  U.S.  corporation. 
X  has  a  60  percent  interest  in  C,  a  French 
corporation.  X  and  C  are  affiliates  of  P.  P  and 
X  are  an  affiliated  group.  C  is  not  a  member 
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of  the  affiliated  group,  because  C  is  not  a 
person  within  the  United  States. 

(iii)  Treatment  of  members  of  an  affil¬ 
iated  group  as  .a  single  person.  Except 
for  purposes  of  an  election  under  §  906 
(b)(1),  all  members  of  an  affiliated  group 
are  treated  as  a  single  person  (see  §  903 
,(<>>).  Consequently,  the  foreign  balances, 
direct  investment  transactions  and  al¬ 
lowables  of  each  member  are  attributed 
to  the  group.  The  group  files  a  single 
report  for  each  period  for  which  a  report 
is  required,  aggregating  reportable  items 
of  all  members  of  the  group  (see  §  907 
(d) ) .  In  addition,  the  group,  as  a  whole, 
makes  one  election  of  allowables  under 
§  502. 

Example  9.  Since  1963  X,  a  U.S.  corpora¬ 
tion,  has  owned  51  percent  of  outstanding 
stock  of  another  U.S.  corporation  Y.  X  and 
Y  are  members  of  an  affiliated  group,  under 
§  903(b).  Since  1963  X  has  had  a  wholly 
owned  subsidiary  (B)  in  Schedule  B  and  Y 
has  had  a  10-percent-owned  subsidiary  (A) 
in  Schedule  A.  B  is  X’s  sole  AFN  and  A  is 
Y’s  sole  AFN.  During  1965-66  X  made  positive 
direct  Investment  of  $1  million  in  Schedule 
B  and  lent  $300,000  to  A.  Y  made  positive 
direct  investment  in  Schedule  A  of  $1,300,- 
000.  X  and  Y,  as  an  affiliated  group,  filed  a 
single  Form  FDI-101  showing  the  following 
§  504(a)  historical  allowables  (000  omitted) : 


Schedule  A: 

Positive  direct  investment  for  1965- 

66  ($1,300  plus  $300) _ $1,600 

§  504(a)  allowable  ($1,600x50% 

X110%)  — . 880 

Schedule  B: 

Positive  direct  investment  for  1965- 

66 _ _ _  1,000 

§  504  ( a )  allowable  ( $ 1 ,000  x  50  % 

X  65  % )  _ 325 


In  1969,  X  and  Y  elect  the  historical  allow¬ 
able  of  §  504  (a)  and  (c).  X  and  Y  make 
positive  direct  investment  in  Schedules  A 
and  B  in  an  amount  aggregating  the  amounts 
authorized  pursuant  to  the  foregoing  calcu¬ 
lations.  Unused  allowables  will  be  available 
for  carryforward  or  carryover  under  §  504  by 
the  affiliated  group. 

Positive  direct  investment  made  during 
the  year  by  X  and  Y  will  be  reported  on  a 
single  Form  FDI-102  and  Form  FDI-102F. 

Example  10.  A,  B,  C,  and  D  constitute  an 
affiliated  group.  During  1965  and  1966,  aver¬ 
age  end-of-month  liquid  foreign  balances 
subject  to  §  203(c)  held  by  each  member  of 
the  group  were  as  follows:  A — $100,000;  B — 
$50,000;  C — $25,000;  and  D — none.  The  Form 
FDI — 101  filed  by  the  group  should  show  an 
average  end-of-month  liquid  foreign  balance 
of  $175,000  (the  sum  of  the  monthly  1965-66 
averages  of  each  member  of  the  group). 

An  affiliated  group  may  itself  be  a 
member  of  an  “associated  group”,  as 
defined  in  §  905,  if  any  member  of  the 
affiliated  group  acts  in  concert  with 
another  U.S.  person  (not  a  member  of 
the  same  affiliated  group)  in  acquiring 
or  owning  an  interest  in  a  foreign 
national. 

Example  11.  X  is  a  member  of  an  affiliated 
group.  X  enters  into  an  agreement  with  an 
unrelated  U.S.  corporation,  Y,  pursuant  to 
which  X  and  Y  each  acquire  5  percent  of 
the  outstanding  voting  stock  of  C,  a  Nether¬ 
lands  corporation,  from  an  unrelated  foreign 
national.  C  thereby  becomes  an  AFN  both  of 
the  affiliated  group  and  of  Y. 


§  B904— 1  Definition  of  family  group. 

A  “family  group”  is  defined  in  §  904 
as  an  individual  within  the  United  States, 
his  spouse  (unless  legally  separated) ,  and 
all  relatives  of  such  individual  or  his 
spouse  residing  with  such  individual.  As 
with  an  affiliated  group,  all  members  of 
a  family  group  are  deemed  a  single  per¬ 
son  within  the  United  States  and  file  one 
report  under  §  602  aggregating  all  foreign 
balances,  direct  investment  transactions 
and  other  reportable  items  attributable 
to  each  member  of  the  group.  Members 
of  a  family  group  cannot  elect  to  report 
separately  (see  §  B907-l(iv) ) . 

Example  12.  H,  a  U.S.  citizen  and  resident, 
lives  in  New  York  City  with  his  wife  (W) 
and  two  teenage  daughters  (P  and  Q).  H  and 
W  also  have  two  sons  (R  and  S).  R  is  20 
years  of  age,  unmarried,  attends  undergrad¬ 
uate  college  in  California,  and  is  supported 
by  H  and  W;  S  is  28  years  of  age,  married, 
with  a  child  of  his  own,  is  self  supporting, 
and  maintains  his  own  home.  W’s  grand¬ 
father  (G)  resides  with  H  and  W.  H,  R,  and 
S  each  own  5  percent  of  outstanding 
voting  stock  of  a  French  corporation  (C). 
W  who  is  wealthy  in  her  own  right,  is  a  joint 
owner  with  her  grandfather,  G,  of  a  sub¬ 
stantial  parcel  of  commercial  real  property 
(K)  in  the  United  Kingdom.  H,  W,  P,  Q,  R, 
and  G  are  members  of  a  family  group  and  X 
and  K  are  AFNs  of  the  group.  S  is  not  a 
member  of  the  family  group.  The  family 
group  should  file  a  single  report  under  §  602 
for  each  reporting  period,  aggregating  the 
direct  investment  transactions  during  the 
relevant  period  between  each  member  of 
the  group  and  X  and  K. 

A  family  group  may  itself  be  a  member 
of  an  affiliated  group  as  defined  in  §  903, 
or  of  an  associated  group  as  defined  in 
§  905. 

Example  13.  Same  facts  as  in  Example  12, 
except  that  H  owns  100  percent  of  outstand¬ 
ing  voting  stock  of  a  U.S.  corporation  (U), 
and  H  and  W  each  own  30  percent  of  out¬ 
standing  voting  stock  of  another  U.S.  cor¬ 
poration  (V).  The  family  group  (i.e.,  H,  W, 
P,  Q,  R,  and  G) ,  together  with  U  and  V, 
constitute  an  affiliated  group  and  are  sub¬ 
ject  to  the  rules  governing  reporting  and 
other  obligations  of  affiliated  groups. 

Examle  14.  Same  facts  as  in  Example  12. 
In  1969,  H,  a  son  (S) ,  and  T,  an  unre¬ 
lated  U.S.  person,  enter  into  an  agreement 
pursuant  to  which  each  purchases  4  percent 
of  outstanding  voting  stock  of  a  Japanese 
corporation  (J)  from  an  unrelated  foreign 
national  for  $100,000  in  cash,  or  a  total  of 
$300,000.  The  family  group  together  with 
S  &  T,  are  an  associated  group  under 
1  905(a).  J  becomes  an  AFN  of  the  family 
group  as  well  as  of  S  and  of  T,  and  each  has 
made  a  $100,000  transfer  of  capital  to  J 
(Schedule  B). 

Example  15.  A  U.S.  citizen  and  resident 
(X)  owns  all  outstanding  voting  stock  of  a 
French  corporation  (C).  In  1967,  X  estab¬ 
lishes  an  inter  vivos  trust  under  New  York 
law  and  contributes  all  stock  of  C  to  the 
trust.  The  trust  beneficiaries  are  X’s  three 
minor  children,  all  of  whom  reside  with  X. 
X  and  a  domestic  bank  are  cotrustees  of  the 
trust  and  X  expressly  retains  the  right  to 
revoke  or  amend  the  trust  without  consent 
of  the  trust  beneficiaries.  No  associated  group 
is  involved  in  this  situation.  However,  X  and 
his  children  are  members  of  a  family  group, 
and  the  family  group  and  the  trust  are 
members  of  an  affiliated  group.  C  is  an  AFN 
of  the  affiliated  group. 


§  B905— 1  Definition  of  associated  group. 

An  “associated  group”  is  defined  in 
§  905(a)  as  two  or  more  persons  within 
the  United  States,  including  individuals, 
legal  entities,  affiliated  groups  or  family 
groups,  if:  (a)  Such  persons  act  in  con¬ 
cert,  pursuant  to  an  express  or  implied 
agreement  or  understanding,  to  own  or 
acquire  interests  in  the  same  corporation 
or  partnership  organized  under  the  laws 
of  a  foreign  country  or  in  the  same  busi¬ 
ness  venture  conducted  within  a  foreign 
country;  (b)  the  interests  in  the  foreign 
enterprise  owned  or  acquired  are  not 
owned  or  acquired  through  a  corpora¬ 
tion,  partnership  (other  than  a  joint 
venture)  or  trust  within  the  United 
States,  whether  or  not  such  corporation, 
partnership,  or  trust  is  organized  or  cre¬ 
ated  for  the  purpose  of  owning  or  ac¬ 
quiring  the  interests;  and  (c)  the  ag¬ 
gregate  interests  in  the  foreign  enter¬ 
prise  owned  or  acquired  would,  if  owned 
or  acquired  by  one  4TS.  person*  cause 
such  person  to  be  a  DI. 

A  person  owning  a  direct  or  indirect 
interest  in  a  U.S.  corporation  or  partner¬ 
ship  is  not  a  member  of  an  associated 
group  merely  because  the  U.S.  corpora¬ 
tion  or  partnership  directly  owns  an  in¬ 
terest  in  a  foreign  enterprise. 

Example  16.  In  1968,  three  U.S.  citizens  and 
residents  (A,  B,  and  X)  enter  into  an  agree¬ 
ment  pursuant  to  which  they  form  and  capi¬ 
talize  a  Delaware  corporation  (D)  and  D  pur¬ 
chases  all  outstanding  voting  stock  of  a 
French  corporation  (C)  from  an  unrelated 
foreign  national  (N),  for  $300,000  in  cash. 
A,  B,  and  X  each  acquire  33)4  percent  of  the 
voting  stock  of  D.  A,  B,  and  X  are  not  mem¬ 
bers  of  an  associated  group  although,  as  a 
result  of  the  purchase,  C  will  become  an  AFN 
of  each  of  A,  B,  X,  and  D.  Unless  an  election 
under  §  906(b)(1)  is  made  with  respect  to 
D,  the  transfer  of  capital  to  C  (Schedule  C) , 
resulting  from  purchase  of  C's  stock,  as  well 
as  all  subsequent  direct  investment  trans¬ 
actions  between  D  and  C,  will  be  charged  to 
and  reported  by  D  alone  (see  §  B907-l(iii) ) . 

Example  17.  Same  facts  as  in  Example  16, 
except  that  A,  B,  and  X  do  not  organize  D, 
but  enter  into  an  agreement  pursuant  to 
which  each  of  them  directly  acquires  8  per¬ 
cent  of  outstanding  voting  stock  of  C  from  N 
for  $100,000  in  cash,  or  a  total  of  $300,000. 
A,  B,  and  X  are  members  of  an  associated 
group  and  each  will  be  charged  with  a 
$100,000  transfer  of  capital  to  C  (Schedule 
C).  Moreover,  unless  A,  B,  and  X  exercise  the 
election  provided  in  §  907(c)  (2)  to  report 
as  a  group.  A,  B,  and  X  will  each  file  separate 
Forms  FDI-102  and  FDI-102F. 

Example  18.  In  1969,  three  U.S.  corpora¬ 
tions  (A,  B,  and  C)  enter  into  a  joint  venture 
agreement  for  the  purpose  of  developing  and 
exploiting  an  oil  concession  in  Iran.  The 
agreement  is  made  in  New  York  and  provides 
that  it  is  to  be  governed  by  New  York  law. 
Under  the  pertinent  concession  agreement, 
the  Iranian  government  is  entitled  to  50  per¬ 
cent  of  all  oil  produced,  while  A,  B,  and  C  are 
to  share  the  remaining  50  percent.  A,  B,  and 
C  are  members  of  an  associated  group;  the 
joint  venture  in  Iran  is  an  AFN  of  each. 

(i)  Acting  in  concert  pursuant  to  an 
agreement  or  understanding.  An  associ¬ 
ated  group  exists  only  if  two  or  more 
persons  within  the  United  States  act  in 
concert  pursuant  to  an  agreement  or  un¬ 
derstanding.  The  agreement  may  be  oral 
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or  written,  and  an  agreement  may  be 
implied  from  the  surrounding  facts  and 
circumstances  even  when  no  express 
agreement  is  involved.  The  most  common 
examples  of  an  express  agreement  are  a 
joint  venture  or  stockholders’  agreements 
with  respect  to  the  stock  and  manage¬ 
ment  of  the  foreign  enterprise  involved. 
The  mere  signature,  adherence  to  or  ac¬ 
ceptance  of  the  articles  of  incorporation 
or  bylaws  of  a  foreign  corporation  will 
not,  of  themselves,  be  considered  an  ex¬ 
press  or  implied  agreement  or  under¬ 
standing  to  act  in  concert  within  the 
meaning  of  §  905(a).  The  result  may  be 
different,  however,  if  the  articles  or  by¬ 
laws  contain  provisions  ordinarily  con¬ 
tained  in  a  stockholders’  agreement. 
Similarly,  the  purchase  of  stock  of  a 
foreign  corporation  by  U.S.  underwriters 
and  dealers  or  U.S.  investors  in  connec¬ 
tion  with  a  bona  fide  public  offering,  and 
the  execution  and  performance  of  cus¬ 
tomary  agreements  in  connection  with 
such  offering,  will  not,  of  themselves, 
be  considered  such  an  agreement  or 
understanding. 

Example  19.  In  1969,  two  U.S.  corporations 
(A  and  B)  each  acquire  30  percent  of  out¬ 
standing  voting  stock  of  a  foreign  corpora¬ 
tion  (F).  Simultaneously,  A  and  B  enter 
into  a  written  stockholders'  agreement  con¬ 
cerning  the  stock  so  acquired  and  the  par¬ 
ticipation  of  A  and  B  in  the  management  of 
F.  A  and  B  are  an  associated  group. 

Example  20.  F  is  a  publicly  owned  foreign 
corporation.  Seventy-five  percent  of  F’s  out¬ 
standing  voting  stock  is  owned  by  foreign 
nationals,  the  remaining  25  percent  being 
owned  by  U.S.  citizens  and  residents  no  one 
of  whom  owns  more  than  2  percent.  In  this 
sit'-ation,  in  the  absence  of  any  facts  in¬ 
dicating  that  the  U.S.  shareholders  acted,  or 
are  acting,  in  concert  with  respect  to  the 
purchase  of  F’s  stock  or  the  voting  of  such 
stock,  or  with  respect  to  the  management  of 
F,  the  U.S.  shareholders  are  not  an  associated 
group. 

Example  21.  In  1967,  a  U.S.  citizen  and 
resident  (A)  became  interested  in  purchasing 
majority  control  of  a  foreign  corporation 
(F).  A  contacted  20  other  U.S.  citizens  and 
residents  with  a  view  toward  inducing  them 
to  purchase  stock  of  F  as  an  investment. 
Such  persons  were  unknown  to  each  other, 
but  were  informed  by  A  that  he  was  orga¬ 
nizing  a  group  of  U.S.  investors  to  purchase 
control  of  F.  A  informed  such  other  persons 
that  F  was  being  mismanaged  and  that  with 
proper  management  F  would  be  a  very  profit¬ 
able  venture.  Thereafter,  A  purchased  20 
percent  of  outstanding  voting  stock  of  F 
and  10  other  U.S.  citizens  and  residents  con¬ 
tacted  by  A  each  purchased  2  percent  of 
F’s  voting  stock.  No  express  written  agree¬ 
ment  was  entered  into  among  A  and  the 
other  U.S.  shareholders  with  respect  to  such 
purchase  or  with  respect  to  any  other  matter 
concerning  F,  but  each  of  the  U.S.  share¬ 
holders  voted  for  A’s  nominees  for  directors. 
A  and  the  other  VJB.  shareholders  are  an 
associated  group. 

(ii)  Aggregate  10  percent  interest.  An 
associated  group  exists  only  if  the  aggre¬ 
gate  of  direct  and  indirect  interest  in 
the  foreign  enterprise  acquired  or  owned 
by  the  UB.  persons  acting  in  concert 
amounts  to  at  least  10  percent. 

Example  22.  In  December  1967,  three  US. 
citizens  and  residents  (A,  B,  and  C)  entered 
into  an  agreement  pursuant  to  which  each 
purchased  3  percent  of  the  outstanding  vot¬ 
ing  stock  of  a  foreign  corporation  (F) .  A,  B, 


and  C  are  not  an  associated  group,  since  the 
aggregate  of  their  interests  in  F  is  only  9 
percent.  In  June  1968,  in  furtherance  of  the 
1967  agreement.  A,  B,  and  C  each  purchased 
an  additional  2  percent  of  outstanding  voting 
stock  of  F.  Accordingly,  A,  B,  and  C  became 
members  of  an  associated  group  In  June 
1968.  Whether  an  associated  group  would 
have  resulted  if  only  one  of  them  had  pur¬ 
chased  an  additional  2  percent  of  the  out¬ 
standing  voting  stock  of  F,  and,  if  so,  as  of 
what  date  they  became  members  of  such 
group,  would  depend  on  all  the  facts  and  cir¬ 
cumstances  surrounding  the  purchase. 

(lii)  Members  of  associated  group  as 
separate  DIs.  Unlike  members  of  an  affili¬ 
ated  or  family  group,  members  of  an 
associated  group  are  not  treated  as  a 
single  person  under  the  regulations.  The 
principal  effect  of  the  associated  group 
rule  is  to  establish  a  DI-AFN  relation¬ 
ship.  Each  member  of  an  associated 
group  is  considered  a  separate  DI  in  the 
foreign  national  (referred  to  as  the 
“group  AFN”)  owned  by  the  group,  with 
the  following  consequences: 

Allowables  must  be  Individually  elected 
under  §  502  and  calculated  separately  by  each 
member  of  the  group. 

For  compliance  purposes  (§201),  each 
member  of  an  associated  group  must  com¬ 
pute  direct  investment  during  1968  and  sub¬ 
sequent  years  without  reference  to  direct  in¬ 
vestment  transactions  of  other  members  of 
the  group.  Long-term  foreign  borrowing  by 
one  member  of  an  associated  group  may  not 
be  offset  against  the  net  transfer  of  capital 
or  positive  direct  investment  of  other  mem¬ 
bers  of  the  group. 

However,  if  two  or  more  members  of  an 
associated  group  elect  to  be  governed  by  §  503 
or  §  507,  the  amount  of  positive  direct  invest¬ 
ment  that  they  may  make  in  group  AFNs  is 
subject  to  the  limitations  of  1905(b)(2) 
(i),  (ii)  and  (iii).  See  §  B905-1  (iv). 

Foreign  balances  held  by  a  member  of  an 
associated  group  are  calculated  without  ref¬ 
erence  to  foreign  balances  held  by  other 
members.  Under  §  905(b)(1),  a  U.S.  person 
who  is  a  DI  by  virtue  of  the  associated  group 
rules,  but  does  not  own  a  10  percent  or 
greater  Interest  in  a  foreign  national,  is  not 
subject  to  the  restrictions  on  liquid  foreign 
balances  of  1203(c)  and  is  not  required  to 
report  such  balances  (see  §  907(c)(1)). 

Seperate  reports  are  required  from  mem¬ 
bers  of  an  associated  group,  unless  they  elect 
to  report  as  a  group  under  §  907(c)  (2) .  How¬ 
ever,  even  if  the  members  elect  to  report  as 
a  group,  compliance  is  still  measured  individ¬ 
ually.  Members  of  an  associated  group  may 
be  exempt  from  reporting  on  Forms  FDI-101 
(Base  Period  Report)  and  FDI-102  (Cumula¬ 
tive  Quarterly  Report),  pursuant  to  the  in¬ 
structions  to  such  forms,  but  only  if  the 
associated  group  as  a  whole  would  be  exempt 
if  an  election  under  §  907(c)  (2)  had  been 
made. 

Example  23.  In  1965,  three  U.S.  corporations 
(A,  B,  and  C)  enter  into  an  agreement  pur¬ 
suant  to  which  each  purchases  5  percent 
of  the  outstanding  voting  stock  of  a  United 
Kingdom  corporation  (K)  from  an  unaffili¬ 
ated  foreign  national  for  $500,000  in  cash, 
or  a  total  of  $1,500,000.  The  following  also 
occurs  during  1965  and  1966 :  A  lends  $200,000 
to  K,  $50,000  of  which  is  repaid  in  1966;  B 
sells  $500,000  in  merchandise  to  K  on  open 
account,  the  open  account  indebtedness  of 
K  to  B  being  $300,000  at  the  end  of  1966;  C 
contributes  $200,000  of  equipment  to  the 
capital  of  K;  during  1965  and  1966,  K  earns 
an  aggregate  of  $3  million  and  pays  dividends 
of  $2  million,  of  which  A,  B,  and  C  each  re¬ 
ceive  $100,000.  A,  B,  and  C  had  no  other  AFNs 
during  1965  or  1966,  individually  or  collec¬ 


tively.  A,  B,  and  C  are  an  associated  group 
and  K  Is  a  group  AFN  of  the  associated  group. 
Assuming  an  election  to  report  as  a  group  is 
not  made  under  §  907(c)  (2) ,  A,  B,  and  C  will 
each  submit  a  separate  Form  FDI-101  show¬ 
ing  the  following  §  504(a)  (2)  historical 
allowables  in  Schedule  B  (000  omitted) : 


Corporation  A: 

Purchase  of  stock  of  K _  $500 

Loan  to  K _  200 

Repayment  by  K _  (50) 

Share  in  reinvested  earnings  of  K 
(5%  of  $3,000  earnings  minus 
$100  dividends) _  50 


Total  positive  direct  invest-  * 

ment  _  700 

Allowable  (65%  of  50%  of 

$700)  - - $227.50 

Corporation  B: 

Purchase  of  stock  of  K _  500 

Open  account  indebtedness _  800 

Share  in  reinvested  earnings  of  K _  50 

Total  positive  direct  invest¬ 
ment  _  850 

Allowable  (65%  of  50%  of 

$850)  . . $276.25 

Corporation  C: 

Purchase  of  stock  of  K _  500 

Contribution  to  capital _  200 

Share  in  reinvested  earnings  of  K._  50 


Total  positive  direct  invest¬ 
ment  _  750 

Allowable  (65%  of  50%  of 

$750)  - $243.75 


If  A,  B,  and  C  had  not  acted  in  concert 
in  acquiring  the  stock  of  K,  none  of  them 
would  have  an  historical  allowable  in  Sched¬ 
ule  B  since  a  DI-AFN  relationship  would 
not  have  existed.  Also,  if  A,  B,  and  C  elected 
to  report  as  a  group  under  §  907(c)  (2) ,  they 
would  file  a  single  Form  FDI-101  showing 
aggregate  positive  direct  investment  of 
$2,300,000  in  Schedule  B  during  *1965  and 
1966  and  an  aggregate  Schedule  B  allowable 
of  $747,500.  However,  since  compliance  by 
each  member  of  an  associated  group  is 
measured  separately,  the  FDI-102F  would 
have  to  indicate  in  a  supplemental  state¬ 
ment  the  portion  of  aggregate  positive  direct 
investment  and  the  portion  of  the  aggregate 
allowable  allocable  to  each  member  of  the 
group  (see  §  B907-l(iii) ). 

Example  24.  A,  B,  and  C  are  members  of 
an  associated  group,  each  owning  5  percent 
of  one  group  AFN.  A,  B,  .and  C  have  no  other 
AFNs.  By  virtue  of  §  905(b)  (1),  A,  B,  and  C 
are  not  required  to  limit  their  liquid  foreign 
balances  because  none  has  the  10  percent 
interest  necessary  to  be  an  individual  DI. 
In  1968,  A,  B,  and  C  each  made  positive  direct 
investment  under  §  504  of  $300,000,  or  a  total 
of  $900,000.  During  1969,  A,  B,  and  C  are 
exempt  from  filing  quarterly  reports  on  Form 
FDI-102,  provided  their  total  direct  invest¬ 
ment  (negative  or  positive)  does  not  exceed 
$1  million  from  January  1,  1969,  through  the 
end  of  any  reporting  period.  (See  General 
Instruction  B  to  Form  FDI-102.) 

(iv)  Associated  group  investment 
under  §5  503  and  507.  Section  905(b)  (2) 
(i)  provides  that  positive  direct  invest¬ 
ment  made  during  any  year  by  members 
of  an  associated  group  electing  to  be  gov¬ 
erned  by  S  503  is  not  authorized  if  the 
aggregate  of  direct  investment  by  all 
such  members  of  the  group  during  the 
year  in  all  group  AFNs  exceeds  $1  mil¬ 
lion.  Thus,  each  member  of  an  associated 
group  electing  to  be  governed  by  §  503 
must  meet  two  separate  tests:  First,  ag¬ 
gregate  positive  direct  investment  by 
such  member  in  all  AFNs  (including,  but 


FEDERAL  REGISTER,  VOL  35,  NO.  195— WEDNESDAY,  OCTOBER  7,  1970 


RULES  AND  REGULATIONS 


15721 


not  limited  to,  group  AFNs  of  the  associ¬ 
ated  group)  may  not  exceed  $1  million; 
and  second,  aggregate  direct  investment 
in  group  AFNs  by  such  member  and  all 
other  members'  of  the  associated  group 
electing  to  be  governed  by  §  503  may  not 
exceed  $1  million.  Positive  direct  invest¬ 
ment  in  group  AFNs  by  members  of  the 
associated  group  electing  to  be  governed 
by  §  504  and  positive  and  direct  invest¬ 
ment  pursuant  to  the  incremental  earn¬ 
ings  allowable  of  I  506  are  not  included 
in  computing  direct  investment  for  pur¬ 
poses  of  §  905(b) (2) (i). 

Example  25.  X,  Y,  and  Z  are  members  of  an 
associated  group  having  one  group  AFN.  X, 
Y,  and  Z  have  no  other  AFNs.  All  elect  §  503 
for  1970  and  report  as  follows  ($000  omitted) : 


Direct  invest¬ 
ment  in  the 
group  AFN 

X .  (200) 

Y  . .  500 

Z  . . 700 


Aggregate _ 1, 000 

X,  Y,  and  Z  are  in  compliance  for  1970  under 
§§  503  and  905(b)  (2)  (1). 

Example  26.  X,  Y,  and  Z  are  members  of  an 
associated  group,  each  owning  a  33  y3  per¬ 
cent  interest  in  a  group  AFN  (B)  in  Schedule 
B.  During  1969,  X  and  Y  elect  to  be  governed 
by  i  503.  Z  elects  to  be  governed  by  §  504(a), 
pursuant  to  which  he  has  a  historical  allow¬ 
able  of  $400,000  in  Schedule  B.  X  transfers 
$600,000  to  B;  Y  transfers  $400,000  and  Z 
transfers  $500,000.  B  has  losses  of  $300,000. 
All  such  direct  investment  is  authorized.  X 
and  Y  together  have  made  $1  million  of 
positive  direct  investment  in  B,  an  amount 
authorized  by  §  503  and  §  905(b)  (2)  (i) .  Z  has 
made  positive  direct  investment  of  $400,000 
($500,000  less  Z’s  share  of  B’s  losses  ($100,- 
000)),  an  amount  authorized  by  §  504.  (Z’s 
investment  is  not  included  in  applying  §  905 
(b)(2)(i)  to  direct  investment  made  by  X 
and  Y.) 

Example  27.  X  and  Y  are  members  of  an 
associated  group  with  respect  to  a  group 
AFN  (G).  X  has  a  wholly  owned  AFN  (A) 
and  Y  has  a  wholly  owned  AFN  (B).  X  and 
Y  each  elect  to  be  governed  by  §  503  for  1969. 
X  makes  positive  direct  investment  of  $300,- 
000  in  G  and  $600,000  in  A.  Y  makes  positive 
direct  investment  of  $700,000  in  G  and 
$300,000  in  B. 

All  such  positive  direct  investment  is  au¬ 
thorized.  The  investment  made  by  X  in  A 
and  G  ($900,000)  is  authorized  by  §  503.  The 
investment  made  by  Y  in  B  and  G  ($1  mil/- 
lion)  is  authorized  by  §  503.  The  investment 
made  by  X  and  Y  in  G  ($1  million)  is  within 
the  limitation  of  §  905(b)  (2)  (i) . 

Similarly,  all  members  of  an  associ¬ 
ated  group  that  elect  §  507  are  treated 
as  a  single  DI  with  respect  to  direct  in¬ 
vestment  made  by  such  members  in 
group  AFNs.  (See  §  905(b)  (2)  (ii) .) 

Example  28.  W,  X,  Y,  and  Z  are  members 
of  an  associated  group.  They  all  elect  §  507 
for  1970  and  report  the  following  direct  in¬ 
vestment  in  their  group  AFNs  ($000 
omitted) : 


Scheduled  area 


A  B/C 


W . . .  2,000  0 

X .  (1,000)  250 

Y .  2,000  250 

Z . i .  1, 250  250 


Aggregate . .  4,250  750 


The  foregoing  positive  direct  investment  is 
authorized  by  §  507,  as  limited  by  {  905(b) 
(2)  (11). 

If  §  503  is  elected  by  some  members  of 
an  associated  group  and  §  507  is  elected 
by  others,  direct  investment  by  such 
members  is  limited  by  §  905(b)  (2)  (iii) 
in  addition  to  §  905(b)  (2)  (i) ,  which 
applies  to  those  electing  §  503,  and  §  905 
(b)  (2)  (ii) ,  which  applies  to  those  elect¬ 
ing  §  507.  Section  905(b)  (2)  (iii)  limits 
direct  investment  by  the  members  elect¬ 
ing  §  503  and  §  507  to  $1  million  to  the 
extent  made  under  either  §  503  or  the 
$1  million  allowable  of  §  507  (a)  (1)  and 
(b). 

Example  29.  W,  X,  Y,  and  Z  are  members 
of  an  associated  group.  W  and  X  elect  §  503 
for  1970  and  report  the  following  direct  in¬ 
vestment  in  group  AFNs  ($000  omitted). 

•  Worldwide 

direct  in¬ 
vestment 

W  . 300 

X  _ 400 

Aggregate  _  700  [  §  503  ] 

Y  and  Z  elect  §  507  and  report  the  following 
direct  investment  in  group  AFNs  ($000 
omitted) : 


Scheduled  area 


A  B/C 


Y .  2,000  200 

Z .  2, 000  200 


Aggregate . <4, 000  2  400 


1  Section  507(a)(2). 

2  Section  507(a)(1). 

Although  W  and  X  are  in  compliance  under 
§  905(b)  (2)  (i)  and  Y  and  Z  are  in  compli¬ 
ance  under  §  905(b)  (2)  (ii),  W,  X,  Y,  and  Z 
are  out  of  compliance  under  §  905(b)  (2)  (iii) 
to  the  extent  of  $100,000,  because  the  aggre¬ 
gate  direct  Investment  made  under  §  503 
and  §  507(a)  (1)  [$700,000 +  $400,000]  exceeds 
$1  million. 

Assume  that  Y  and  Z  had  reported  as 
follows  ($000  omitted) : 


Scheduled  area 

A 

B/C 

Y . . . . 

.  2,100 

50 

Z _ _ _ _ 

.  2,000 

150 

Aggregate . 

. . >4,100 

2  200 

1  Consisting  of  4,000  [§  507(a)(2)]  and  100  [§  507(b)]. 

2  Section  507(a)(1). 


W,  X,  Y,  and  Z  would  have  been  in  com¬ 
pliance  in  this  case  under  §  905(b)  (2)  (iii) 
because  the  aggregate  of  direct  investment 
made  under  §  503  [$700,000],  under  §507 
(a)(1)  [$200,000]  and  under  §  507(b) 

[$100,000]  does  not  exceed  $1  million. 

Note  that  W,  X,  Y,  and  Z  in  this  example, 
and  in  Example  28  above,  must  also  measure 
compliance  individually  with  respect  to  di¬ 
rect  investment  made  in  all  of  their  AFNs, 
both  group  and  those  separately  held. 

(v)  Related  AFNs.  Although  U.S.  per¬ 
sons  acting  in  concert  must  ordinarily 
own  or  acquire  an  interest  in  the  same 
foreign  enterprise  before  an  associated 
group  can  exist,  there  may  be  instances 
where  ownership  or  acquisition  of  in¬ 
terests  in  different  foreign  enterprises 
by  U.S.  persons  acting  in  concert  will  be 
sufficient  to  constitute  such  persons  an 


associated  group.  This  will  be  true  where 
the  businesses  conducted  by  the  different 
foreign  enterprises  involved  are  so  re¬ 
lated  as  to  justify  treating  them  as  a 
single  economic  unit  for  purposes  of  the 
regulations. 

Example  30.  A  Danish  citizen  and  resident 
(D)  owns  all  the  stock  of  two  Danish  cor¬ 
porations  (E  and  F).  E  is  engaged  in  the 
manufacture  of  widgets,  while  F  markets  the 
widgets  produced  by  E.  The  management  of 
E  and  F  is  substantially  identical.  Two  U.S. 
citizens  and  residents  (A  and  B)  enter  into 
an  agreement  with  D  pursuant  to  which  A 
purchases  all  the  stock  of  E  from  D,  while  B 
purchases  all  the  stock  of  F  from  D.  A  and 
B  have  an  understanding  that  the  businesses 
of  E  and  F  will  be  operated  in  the  same 
integrated  manner  as  they  have  in  the  past 
and  that  the  net  profits  of  E  and  F  will 
ultimately  be  split  equally  between  them. 

A  and  B  are  an  associated  group,  and  E  and 
F  are  group  AFNs  of  the  associated  group. 

Example  31.  Three  U.S.  citizens  and  resi¬ 
dents  (A,  B,  and  C)  enter  into  an  agreement 
to  establish  a  chain  of  six  drive-in  »estau- 
rants  in  continental  Europe.  Each  restaurant 
is  to  be  established  as  a  separate  foreign 
corporation,  and  A,  B,  and  C  will  each  own 
100  percent  of  two  such  corporations.  A,  B, 
and  C  are  an  associated  group,  and  all  of  the 
restaurant  corporations  are  group  AFNs  of 
the  associated  group. 

(vi)  Effect  of  §  505.  Under  §  505,  cer¬ 
tain  transfers  between  AFNs  are  treated 
as  transfers  by  the  transferor  AFN  to  the 
DI  and  as  further  transfers  by  the  DI  to 
the  transferee  AFN.  This  rule  applies 
only  if  either  of  the  AFNs  involved  is  an 
“affiliate”  of  the  DI  (defined  in  §  903(a) ) . 
An  AFN  is  not  considered  an  “affiliate” 
of  the  DI  unless  the  DI  (itself  or  together 
with  other  affiliates)  owns  more  than  50 
percent  of  the  AFN.  If,  however,  in  the 
case  of  a  group  AFN  of  an  associated 
group  (a)  no  one  member  of  the  group 
(either  itself  or  together  with  other  af¬ 
filiates  of  such  member)  owns  more  than 
50  percent  of  the  AFN,  but  (b)  the  mem¬ 
bers  of  the  group  as  a  whole  (either 
themselves  or  together  with  their  af¬ 
filiates)  own  more  than  50  percent  of  the 
AFN,  then  (c)  the  group  AFN  will  be 
treated  as  an  affiliate  of  each  member  of 
the  group  for  purposes  of  §  505. 

Example  32.  A,  B,  C,  and  D  are  members  of 
an  associated  group  and  F,  a  French  cor¬ 
poration,  is  a  group  AFN  of  the  associated 
group.  A,  B,  C,  and  D  each  own  25  percent 
of  the  outstanding  stock  of  F.  F  owns  all 
outstanding  stock  of  J,  a  Japanese  corpora¬ 
tion.  F  lends  $100,000  to  J  on  a  long-term 
basis.  F  and  J  are  considered  to  be  affiliates 
individually  of  A,  B,  C,  and  D  for  purposes 
of  §  505.  Accordingly,  under  §  505(a)  (3) ,  F  is 
deemed  to  have  made  a  transfer  of  capital  to 
A,  B,  C,  and  D  in  the  amount  of  $25,000  each 
and  A,  B,  C,  and  D  are  each  deemed  to  have 
made  a  transfer  of  capital  to  J  in  the  amount 
of  $25,000. 

If  A  were  to  own  70  percent  of  F’s  stock 
and  B,  C,  and  D  each  held  10  percent,  F  and 
J  would  be  considered  affiliates  of  A,  but  not 
of  B,  C,  or  D,  for  purposes  of  §  505.  Accord¬ 
ingly,  the  $100,000  loan  from  F  to  J  would  be 
treated  under  §  505(a)  (3)  as  a  $100,000  trans¬ 
fer  of  capital  from  F  to  A,  and  as  a  further 
$100,000  transfer  of  capital  from  A  to  J. 

(vii)  Reporting.  Unless  an  election  to 
report  as  a  group  is  made  under  §  907(c) 
(2),  members  of  an  associated  group 
should  file  separate  Forms  FDI-101,  FDI- 
102,  and  FDI-102F  reflecting  such  mem¬ 
ber’s  individual  direct  investment  trans- 
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actions  (see  §  905(b)  (3) ) .  If  members  of 
a  group  file  separately,  the  FDI-102F  filed 
by  each  member  of  an  associated  group 
should  indicate  on  a  supplemental  state¬ 
ment  the  names  of  all  other  members  of 
the  associated  group  and  the  names  of 
group  AFNs.  Each  member  of  the  group 
electing  to  be  governed  by  §  503  or  8  507 
should  submit  a  supplemental  statement 
indicating  the  amount  of  his  direct  in¬ 
vestment  and  the  direct  investment  of 
the  other  members  of  the  group  in  group 
AFNs. 

§  B906— 1  Ownership  of  DIs. 

A  U.S.  person  may  be  a  DI  by  reason  of 
either  a  direct  or  an  indirect  interest  in 
an  AFN  (see  §  305).  For  example,  if  A 
and  B  (U.S.  corporations)  each  own  50 
percent  of  C  (a  U.S.  corporation),  and 
C  has  a  wholly  owned  AFN  (X) ,  all  three 
corporations  are  DIs  with  respect  to  X.  C 
lias  a  100  percent  direct  interest,  and  A 
and  B  each  have  a  50  percent  indirect 
interest  in  X  (see  §§901  and  902) .  How¬ 
ever,  unless  A  and  B  elect  under  §  906(b) 

(1)  to  be  treated  separately  under  the 
regulations,  C’s  direct  investment  trans¬ 
actions  will  ordinarily  not  be  deemed  to 
have  been  made  by  A  or  B  (see  §  906(a) ) . 

In  other  words,  direct  investment  trans¬ 
actions  between  C  and  X  will  normally 
be  charged  to  and  reported  by  C  alone 
(the  owner  of  the  direct  interest  in  the 
AFN). 

Example  33.  A,  B,  C,  and  D  each  own  25 
percent  of  E.  During  1965-66  E  made  positive 
direct  Investment  in  Schedule  A  of  $2  mil¬ 
lion,  and  A  made  positive  direct  investment 
of  $800,000  In  Schedule  A.  In  addition,  E 
maintained  average  end-of-month  liquid 
foreign  balances  of  $100,000,  A  maintained 
$50,000,  and  D  maintained  $80,000. 

Absent  an  election  under  1906(b)(1),  E 
must  file  a  Form  FDI-101  (Base  Period  Re¬ 
port)  showing  $2  million  of  positive  direct 
Investment  in  Schedule  A  during  1965-66 
and  a  Schedule  A  historical  allowable  of 
$1,100,000  ($2,000,000  X  50%  X 110%).  E’s 

Form  FDI-101  should  also  reflect  base-period 
average  end-of-month  liquid  foreign  bal¬ 
ances  of  $100,000.  A  would  file  a  Form  FDI- 
101  showing  positive  direct  Investment  of 
$800,000  in  Schedule  A  during  1965-66,  an 
historical  allowable  of  $440,000  ( $800,000  X 
50%  X 110%)  and  average  end-of-month 
liquid  foreign  balances  of  $50,000.  D  would 
file  a  Form  FDI-101  showing  only  end-of- 
month  liquid  foreign  balances  of  $80,000.  B 
and  C  would  not  file  a  Form  FDI-101.  B,  C, 
and  D  would  have  no  Schedule  A  historical 
allowables  under  §  504. 

If  A  were  to  own  70  percent  of  E  and  B,  C, 
and  D  were  each  to  own  10  percent,  A  and  E 
would  be  an  affiliated  group.  Absent  an  elec¬ 
tion  under  §  906(b)(1),  A  and  E  would  file 
a  consolidated  Form  FDI-101  showing  $2,- 
800,000  of  positive  direct  Investment  in 
Schedule  A,  an  historical  allowable  of  $1,- 
540,000  and  liquid  foreign  balances  of  $150,- 
000;  D  would  file  a  Form  FDI-101  showing 
only  its  balances;  and  B  and  C  would  not 
be  required  to  file  a  Form  FDI-101.  B,  C,  and 
D  would  have  no  Schedule  A  historical 
allowables. 

§  B906— 2  Person  deemed  acting  for  or 
on  behalf  of  a  Dl. 

Under  1  906(a)(2),  a  person  within 
the  United  States  owning  an  interest  in 
a  DI  (whether  or  not  such  U.S.  person  is 
also  a  DI)  may  be  deemed  to  be  acting 
for  or  on  behalf  of  the  DI,  if  such  person 


transfers  funds  or  other  property  to  an 
AFN  of  the  DI.  Application  of  the  pro¬ 
visions  of  §  906(a)  (2)  to  particular 
transactions  will  depend  on  analysis  of 
all  surrounding  facts  and  circumstances. 

§  B906— 3  Election  under  §  906(b)(1). 

Under  §  906(b)  (1),  persons  within  the 
United  States  owning  direct  interests  in 
a  DI  may,  under  certain  circumstances, 
elect  not  to  be  governed  by  the  rule  set 
forth  in  §  906(a)  (1) .  The  principal  effect 
of  this  provision  is  that,  whereas  direct 
investment  transactions  of  and  foreign 
balances  held  by  a  DI  are  not  ordinarily 
attributable  to  or  reportable  by  the 
stockholders  or  other  owners  of  the  DI, 
an  election  under  8  906(b)(1)  will  re¬ 
verse  the  ordinary  rule  and  cause  such 
direct  investment  transactions  and  for¬ 
eign  balances  to  be  charged  pro  rata  to 
the  stockholders  or  other  owners  con¬ 
senting  to  the  election.  An  election  once 
made  may  not  be  changed  without  the 
permission  of  OFDI. 

(i)  Conditions  for  making  election.  An 
election  under  §  906(b)  (1)  can  be  made 
with  respect  to  a  DI  only  if  electing  U.S. 
persons  own,  in  the  aggregate,  a  ma¬ 
jority  interest  in  such  DI  and  there  are 
not  more  than  10  persons  (including  for¬ 
eign  nationals)  owning  direct  interests 
in  the  DI.  If  more  than  10  persons  own 
direct  interests  in  the  DI,  OFDI  may 
nevertheless  permit  an  election  if  it  is 
demonstrated,  upon  written  application, 
that  the  election  will  not  cause  substan¬ 
tial  administrative  difficulties. 

(ii)  Procedure  for  making  elccVon.  An 
election  under  §  906(b)  (1)  is  made  by 
filing  a  written  notice  thereof  with  the 
Program  Reports  Branch  of  OFDI.  All 
persons  within  the  United  States  owning 
direct  interests  in  a  DI  must  be  afforded 
a  reasonable  opportunity  to  join  in  any 
election  made  with  respect  to  such  DI. 
Notice  of  such  election  (counterparts  of 
which  may  be  filed  in  lieu  of  a  single 
instrument)  must  be  executed  by  or  on 
behalf  of  all  persons  consenting  to  the 
election  and,  if  all  U.S.  persons  owning 
direct  interest  in  the  DI  do  not  join 
in  the  election,  the  notice  must  recite 
that  such  persons  were  in  fact  afforded 
a  reasonable  opportunity  to  do  so. 

(iii)  Effect  of  election.  A  DI  with  re¬ 
spect  to  which  an  election  is  made  under 
§  906(b)  (1)  is  referred  to  as  a  “principal 
DI,”  while  a  person  consenting  to  the 
election  is  referred  to  as  a  “consenting 
owner.”  An  election  under  8  906(b)(1) 
with  respect  to  any  principal  DI  has  the 
following  consequences : 

Each  consenting  owner  Is  himself  deemed 
a  DI  In  every  AFN  of  the  principal  DI,  not¬ 
withstanding  that  he  may  not  directly  or 
indirectly  own  a  10  percent  or  greater  inter¬ 
est  In  any  such  AFN  (see  §  906(b)  (3)  (1) ) . 
Thus,  If  a  U.S.  citizen  (A)  owns  5  percent  of 
outstanding  stock  of  a  U.S.  corporation  (C) , 
and  C  owns  100  percent  of  the  stock  of  two 
foreign  corporations  (F  and  G),  A  will  be  a 
DI  in  both  F  and  G  if  A  consents  to  a  §  906 
(b)  (1)  election,  even  though  A’s  indirect  in¬ 
terest  in  F  and  in  G  is  merely  5  percent  (and 
A  would  not  otherwise  be  a  DI  under  5  305) . 
A  would  also  be  subject  to  the  liquid  foreign 
balance  provisions  of  5  203(c)  if  he  con¬ 
sented  to  an  election  with  respect  to  C. 


The  entire  amount  of  direct  investment 
made  and  foreign  balances  held  by  the  prin¬ 
cipal  DI,  the  principal  DI’s  share  in  earnings 
and  losses  of  its  AFNs  for  purposes  of  deter¬ 
mining  annual  earnings,  and  total  earnings 
and  reinvested  earnings  under  5  504(a)(3) 

(ii)  and  (b)  (4)  are  attributed  to  each  of  the 
consenting  owners  according  to  their  share 
of  the  direct  interests  in  the  principal  DI 
held  by  all  consenting  owners  (see  §  906(b) 

(3)  (i) ) .  Thus,  if  A,  B,  C,  and  D  each  own  25 
percent  of  the  principal  DI  and  all  consent 
to  an  election,  they  will  each  be  deemed  to 
have  made  25  percent  of  the  principal  DI’s 
direct  investment  transactions.  If  only  three 
consent  to  the  election,  their  proportionate 
share  would  be  33)4  percent  (25  percefit/75 
percent)  of  the  principal  DI’s  direct  invest¬ 
ment  transactions. 

Section  504  and  §  506  allowables  of  the 
principal  DI  are  also  attributed  pro  rata  to 
the  consenting  owners.  Compliance  is  then 
measured  individually  on  the  basis  of  the 
prorated  allowable  as  well  as  other  applicable 
allowables  of  each  consenting  owner.  Each 
consenting  owner  may  make  an  independent 
election  under  §  502  so  that  one  consenting 
owner  might  elect  |  504(a) ,  another  5  504(b) , 
and  another  §  503  or  §  507.  However,  the 
amount  of  positive  direct  investment  that 
consenting  owners  electing  5  503  or  §  507  may 
make  in  AFNs  of  the  principal  DI  is  subject 
to  the  limitations  of  5  906(b)(3)  (ii),  (iii), 
and  (iv) .  See  §  B906-2(v) . 

Each  consenting  owner  files  reports  under 
5  602  showing  its  prorata  share  of  all  re¬ 
portable  items  of  the  principal  DI,  as  well  as 
its  own  direct  investment  activity.  An  ex¬ 
emption  from  filing  reports  is  available  to 
consenting  owners  only  if  the  principal  DI 
would  have  been  exempt  absent  the  election. 

Operation  and  effect  of  the  foregoing 
principles  are  demonstrated  in  the  fol¬ 
lowing  examples: 

Example  34.  A,  B,  C,  and  D  each  own  25 
percent  of  E.  All  are  U.S.  corporations.  E 
made  positive  direct  investment  in  Schedule 
B  during  1965-66  of  $2  million  and  held  aver¬ 
age  end-of-month  liquid  foreign  balances  of 
$80,000.  A,  B,  C,  and  D  consent  to  an  election 
under  5  906(b)(1)  with  respect  to  E.  A,  B, 
C,  and  D  will  each  file  a  Form  FDI-101  show¬ 
ing  positive  direct  investment  of  $500,000 
($2,000,000  x  25%)  in  Schedule  B  during 
1965-66,  an  historical  allowable  in  Schedule 
B  of  $162,500  ($2,000,000  X  50%  X  65%  X25%) 
and  average  end-of-month  liquid  foreign 
balances  of  $20,000  ($80,000X25%).  A.  B,  C, 
and  D  will  also  Include  direct  Investment 
made  and  balances  held  by  them  individually 
during  1965-66.  E  will  not  file  a  Form  FDI- 
101. 

If  one  owner  (D)  does  not  consent  to  the 
5  906(b)(1)  election.  A,  B,  $nd  C  will  each 
report  33l/3  percent  of  E’s  direct  investment 
and  liquid  foreign  balances,  i.e.,  the  direct 
interest  of  each  consenting  owner  divided 
by  the  aggregate  of  direct  interests  of  all  such 
consenting  owners. 

Example  35.  During  1969,  A,  B,  and  C  each 
own  33)4  percent  of  D  and  consent  to  an 
election  under  1  906(b)(1).  D  has  an  his¬ 
torical  allowable  in  Schedule  A  of  $1,200,000 
and  in  Schedule  B  of  zero.  During  1968  D’s 
share  of  annual  earnings  of  Schedule  A  AFNs 
was  $2  million  and  of  Schedule  B  AFNs, 
$1,500,000.  As  a  result,  D  has  a  §  504(b)  earn¬ 
ings  allowable  in  Schedule  A  of  $600,000  and 
in  Schedule  B  of  $450,000.  Should  A  elect  to 
be  governed  by  §  504(a)  for  1969,  A  would 
acquire,  as  a  result  of  5  906(b)  (3)  (i) ,  a 
$400,000  historical  allowable  in  Schedule  A 
and  zero  in  Schedule  B.  If  B  and  C  chose 
to  be  governed  by  the  5  504(b)  allowable, 
each  would  acquire  an  earnings  allowable 
of  $200,000  in  Schedule  A  and  $150,000  in 
Schedule  B. 

-  Example  36.  A,  B,  C,  and  D  each  own  25 
percent  of  E.  E  has  an  historical  allowable 
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In  Schedule  A  of  $800,000.  During  1969,  E  re¬ 
pays  a  1967  long-term  foreign  borrowing  (au¬ 
thorized  borrowing  under  §  1002)  and  Incurs 
a  repayment  charge  under  S  1003  of  $2  mil¬ 
lion  In  Schedule  A.  E  has  no  AFNs  In  Sched¬ 
ules  B  or  C.  A,  B,  C.'and  D  make  a  §  906(b)  (1) 
election.  For  1969,  A  elects  to  be  governed 
by  i  504(a)  with  an  historical  allowable  In 
Schedule  C  of  $500,000.  in  Schedule  B  of 
$600,000,  and  zero  In  Schedule  A  (other  than 
what  Is  pvallable  as  A’s  pro  rata  share  of 
E's  historical  allowable) .  A’s  rro  rata  share 
of  the  repayment  charge  ($500,000)  reduces 
A's  Schedule  A  allowable  ($200,000,  derived 
from  E  by  virtue  of  the  §  906(b)  (1)  election) 
to  zero,  and  the  excess  ($300,000)  reduces 
A’s  allowables  In  Schedule  C  from  $500,000 
to  $200,000  (see  5  1003).  The  Schedule  B  al¬ 
lowable  Is  not  affected. 

Consenting  owners  may  utilize  allow¬ 
ables  passed  on  to  them  by  virtue  of  a 
5  906(b)(1)  election  either  to  make  in¬ 
dividual  positive  direct  investments  in 
AFNs  of  the  principal  DI  or  in  their  own 
AFNs.  However,  positive  direct  invest¬ 
ment  by  the  principal  DI  will  be  charged 
to  consenting  owners  on  the  same  pro¬ 
rata  basis  as  allowables  are  “passed  on”. 
Thus,  if  the  principal  DI  makes  positive 
direct  investment  in  any  year  that  ex¬ 
ceeds  the  applicable  allowable  “passed 
on”  to  the  consenting  owners,  such  own¬ 
ers  might  be  in  violation  of  §  201. 

(iv)  Election  by  affiliated  groups. 
Members  of  an  affiliated  group  are 
deemed  to  be  a  single  person  under  the 
regulations,  except  for  purposes  of  mak¬ 
ing  an  election  under  §  906(b)(1)  in 
which  case  they  are  treated  as  separate 
persons.  However,  the  purpose  of  this 
rule  is  to  make  the  §  906(b)  (1)  election 
available  to  members  of  an  affiliated 
group,  and  not  to  break  up  the  affiliated 
group. 

Example  37.  A,  B,  and  C  are  TJ.S.  corpora¬ 
tions.  A  owns  51  percent  of  C  and  B  owns  49 
percent.  A  and  C  are  an  affiliated  group. 
Nevertheless,  A  may  elect  under  §  906(b)  (1). 
If  both  A  and  B  elect  under  §  906(b) ,  A  will 
assume  61  percent  of  C’s  direct  Investment 
position,  and  B  will  be  accorded  49  percent. 
However,  A  and  C  are  still  an  affiliated  group 
and  therefore  will  be  treated  as  one  person 
with  respect  to  51  percent  cf  C’s  direct  Invest¬ 
ment  transactions. 

Example  38.  A,  B,  C,  and  D  are  all  U.S. 
corporations.  A  owns  80  percent  of  D,  and 
B  and  C  each  own  10  percent  of  D.  B  owns 
100  percent  of  C.  A  and  D  are  an  affiliated 
group,  and  B  and  C  are  another  affiliated 
group.  If  A,  B,  and  C  make  a  5  906(b)(1) 
election  with  respect  to  D,  the  A-D  affiliated 
group  will  report  as  to  80  percent  of  D's 
direct  investment  and  the  B-C  affiliated 
group  will  report  as  to  20  percent  of  D’s  direct 
Investment. 

(v)  Limitation  on  use  of  §5  503  and 
507  by  consenting  owners.  If  direct  own¬ 
ers  electing  under  §  906(b)  (1)  also  elect 
to  be  governed  by  the  §  503  minimum 
allowable,  the  $1  million  allowable  is  not 
divided  proportionally  among  the  con¬ 
senting  owners,  as  are  the  55  504  and  506 
allowables.  Instead,  §  906(b)  (3)  (ii)  pro¬ 
vides  that  the  aggregate  of  direct  in¬ 
vestment  made,  and  deemed  made,  by 
all  consenting  and  nonconsenting  owners 
in  AFNs  of  the  principal  DI  may  not  ex¬ 
ceed  $1  million. 

Thus,  each  consenting  owner  electing 
to  be  governed  by  §  503  must  meet  two 
separate  tests:  First,  aggregate  positive 


direct  investment  made  by  such  mem¬ 
ber  in  all  AFNs  (including,  but  not  lim¬ 
ited  to,  AFNs  of  the  principal  DI)  may 
not  exceed  $1  million;  second,  aggregate 
direct  investment  in  AFNs  of  the  prin¬ 
cipal  DI  by  such  owner  and  all  other 
consenting  and  nonconsenting  owners 
electing  to  be  governed  by  §  503  may 
not  exceed  $1  million.  (This  parallels  the 
requirements  of  §  905(b)  (2)  (i)  appli¬ 
cable  to  individual  members  of  associ¬ 
ated  groups.)  In  computing  aggregate 
direct  investment  under  §  906(b)  (3)  (ii), 
direct  investment  in  AFNs  of  the  prin¬ 
cipal  DI  by  consenting  owners  electing 
to  be  governed  by  §  504  and  positive  di¬ 
rect  investment  made  under  the  §  506  in¬ 
cremental  earnings  allowable  are  not 
included. 

Example  39.  A,  B,  C,  and  D,  U.S.  citizens 
and  residents,  each  own  a  25  percent  inter¬ 
est  in  E,  a  U.S.  corporation,  and  consent  to 
an  election  with  respect  to  E  under  §  906(b) 

( 1 ) .  E  owns  all  outstanding  stock  of  foreign 
corporations  F,  G,  and  H.  A,  B,  C,  and  D 
elect  to  be  governed  by  5  503  for  1969.  During 
1969,  E  makes  a  $100,000  long-term  loan  to 
F,  contributes  $200,000  to  capital  of  G.  and 
sells  $250,000  of  merchandise  to  H  on  credit. 

F,  G,  and  H  earn  an  aggregate  of  $50,000  but 
pay  no  dividends  to  E.  Also  during  1969,  A 
makes  a  long-term  loan  of  $100,000  each  to 
F  and  G,  while  C  makes  a  long-term  loan  of 
$250,000  to  H.  E’s  total  positive  direct  in¬ 
vestment  is,  therefore,  $600,000,  of  which 
$150,000  (25%)  is  allocable  each  to  A,  B, 
C,  and  D  because  of  the  election.  In  addi¬ 
tion,  A  has  made  positive  direct  invest¬ 
ment  of  $200,000  and  C  has  made  positive 
direct  investment  of  $250,000.  The  total  posi¬ 
tive  direct  Investment  made  and  deemed 
made  in  all  AFNs  of  E  by  A,  B,  C,  and  D  is, 
therefore,  $350,000  for  A,  ($150,000  plus 
$200,000),  $150,000  for  B,  $400,000  for  C 
($150,000  plus  $250,000),  and  $150,000  for  D. 
To  the  extent  that  the  total  ($1,050,000) 
exceeds  $1  million,  A,  B,  C,  and  D  are  all  in 
honcompliance. 

Example  40.  A,  B,  and  C  each  own  33  % 
percent  of  D.  A  and  B  elect  under  §  906(b) 
(1).  C  does  not  consent  to  the  election.  A,  B, 
and  C  each  elect  to  be  governed  by  §  503 
for  1969.  During  1969  D  makes  positive  direct 
investment  of  $900,000.  C  lends  $150,000  to 
D’s  AFNs.  The  direct  investment  deemed 
made  by  A  and  B  violates  the  limitation  of 
I  906(b)  (3)  (ii),  because  aggregate  direct  in¬ 
vestment  made  and  deemed  made  by  them 
and  the  nonconsenting  owner  (C)  in  the 
principal  DI’s  AFNs  exceeds  $1  million. 

Example  41.  A,  B,  C,  and  D,  each  owning 
25  percent  of  E,  consent  to  an  election  under 
5  906(b)(1)  with  respect  to  E.  In  addition, 
they  all  elect  to  be  governed  by  §  503  for 
1969.  In  1969  E  makes  a  $500,000  repayment 
under  §  1002.  By  operation  of  §  1003,  each 
consenting  owner’s  §  503  allowable  is  re¬ 
duced  by  $125,000  (  25  percent  of  the  total  re¬ 
payment  charge)  so  that  each  may  make 
only  $875,000  of  positive  direct  investment 
in  all  AFNs  (Including,  but  not  limited  to, 
AFNs  of  E) .  In  addition,  the  aggregate  direct 
investment  made  by  A,  B,  C,  and  D  in  AFNs 
of  E  during  1969  may  not  exceed  $500,000 
(5  906(b)  (3)  (ii)). 

Similarly,  consenting  owners  of  a  prin¬ 
cipal  DI  that  elect  §  507  are  treated  as  a 
single  DI  with  respect  to  direct  invest¬ 
ment  made,  and  deemed  made,  by  them 
in  AFNs  of  the  principal  DI.  See  §  906 
(b)  (3)  (iii) .  This  provision  is  analogous 
to  §  905(b)  (2)  (ii)  illustrated  in  Example 
28,  above. 


If  §  503  is  elected  by  some  consenting 
owners  of  a  principal  DI  and  §  507  is 
elected  by  others,  direct  investment  by 
such  consenting  owners  is  limited  by 
§  906(b)  (3)  (iv)  in  addition  to  §  906(b) 

(3)  (ii) ,  which  applies  to  those  electing 
§  507.  Section  906(b)  (3)  (iv)  limits  direct 
investment  by  all  direct  owners  electing 
§§  503  and  507  to  $1  million  to  the  extent 
made  under  either  §  503  or  the  $1  million 
allowable  of  §  507  (a)(1)  and  (b).  This 
provision  is  analogous  to  §  905(b)  (2) 
(iii),  illustrated  in  Example  29,  above. 

§  B907— 1  Reporting. 

Section  907  sets  forth  a  number  of 
rules  concerning  the  responsibility  of 
DIs  to  file  base  period,  quarterly  and 
annual  reports  under  §  602. 

The  general  rule  is  that  all  DIs  must 
file  reports  unless  exempt  from  reporting 
as  provided  by  the  instructions  to  the 
applicable  reports  or  by  5  907(b)(3)  or 
§  907(c)  (2).  It  is  important  to  note  -that 
persons  consenting  to  an  election  under 
5  906(b)(1),  and  members  of  an  asso¬ 
ciated  group,  are  not  exempt  from  re¬ 
porting  on  Forms  FDI-101,  FDI-102, 
and  FDI-102F  under  the  provisions  of 
the  instructions  to  such  forms,  unless 
the  “principal  DI”  or  the  associated 
group  as  a  whole  would  be  exempt. 

(i)  Consenting  owners.  Section  907 
(b)(1)  provides  that  if  a  U.S.  person 
consents  to  an  election  under  §  906(b) 
(1)  with  respect  to  any  principal  DI,  re¬ 
ports  filed  by  such  person  should  include 
such  person’s  pro  rata  share  (calculated 
as  provided  in  §  906(b)  (3)  (i) )  of  the 
amount  of  foreign  balances,  direct  in¬ 
vestment  and  other  items  that  the  prin¬ 
cipal  DI  would  have  included  in  its  re¬ 
ports  had  the  election  not  been  made. 

Example  42.  A  U.S.  corporation  (D)  owns 
25  percent  of  US.  corporation  (E)  and  40 
percent  of  U.S.  corporation  (F) .  Elections  are 
made  under  5  906(b)  (1)  with  respect  to  both 
E  and  F  with  D  and  all  other  U.S.  stock¬ 
holders  of  E  and  F  consenting  to  such  elec¬ 
tions.  During  1969  E  makes  positive  direct 
Investment  of  $1  million  in  Schedule  A  and 
$2  million  in  Schedule  B,  while  F  makes 
positive  direct  investment  of  $500,000  in 
Schedule  A  and  $300,000  in  Schedule  B.  D 
also  has  a  number  of  directly  owned  for¬ 
eign  subsidiaries  in  Schedules  A  and  B,  and 
D  Itself  makes  positive  direct  Investment  of 
$1  million  in  Schedule  A  and  $800,000  in 
Schedule  B  during  1969.  The  Form  FDI-102F 
filed  by  D  for  1969  should  show  positive  di¬ 
rect  investment  of  $1,450,000  in  Schedule  A 
($1  million  plus  25  percent  of  $1  million  plus 
40  percent  of  $500,000)  and  $1,420,000  in 
Schedule  B  ($800,000  plus  25  percent  of 
$2  million  plus  40  percent  of  $300,000). 

(ii)  Nonconsenting  owners  and  owners 
of  indirect  interests.  Section  907(b)(2) 
provides  that  reports  filed  by  a  U.S.  per¬ 
son  should  not  include  any  direct  invest¬ 
ment  or  other  items  attributable  to  (a) 
DIs  in  which  the  U.S.  person  owns  merely 
an  indirect  interest,  or  (b)  DIs  in  which 
the  U.S.  person  owns  a  direct  interest  but 
has  not  consented  to  an  election  under 
§  906(b)(1). 

Example  43.  A  U8.  citizen  and  resident 

(D)  owns  25  percent  of  a  U.S.  corporation 

(E) ,  which  in  turn  owns  50  percent  of 
another  U.S.  corporation  (F).  D  also  owns 
50  percent  of  U.S.  corporation  (G)  and  40 
percent  of  U.S.  corporation  (H) .  No  elections 
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we  made  under  §  906(b)  (1)  with  respect  to 
corporation  E,  F.  or  G.  An  election  is  made 
under  $  906(b)(1)  with  respect  to  corpora¬ 
tion  H,  but  D  does  not  consent  to  the  elec¬ 
tion  after  being  given  a  reasonable  oppor¬ 
tunity  to  do  so.  During  1969  E,  F,  G,  and  H, 
with  various  AFNs  throughout  the  world 
make  positive  direct  investment  of  $1  mil¬ 
lion,  $500,000,  $800,000  and  $600,000,  respec¬ 
tively.  Also  during  1969,  D  himself  makes 
positive  direct  investment  of  $200,000  by  cash 
purchase  of  foreign  commercial  real  estate 
from  an  unaffiliated  foreign  national.  The 
Form  FDI-102F  filed  by  D  for  1969  should 
include  his  own  positive  direct  investment 
of  $200,000,  but  should  not  include  any  of 
the  positive  direct  investment  made  by  E, 

F,  G,  or  H. 

If  D  had  made  no  positive  direct  invest¬ 
ment  of  his  own  during  1969,  D  would  not 
be  required  to  file  reports  on  Forms  FDI-102 
and  FDI-102F  for  1969. 

(iii)  Associated,  groups.  Section  907(c) 

(1)  provides  that  reports  filed  by  a  mem¬ 
ber  of  one  or  more  associated  groups 
should  include  all  direct  investment 
made  by  such  person  in  group  AFNs  of 
the  relevant  associated  groups.  Although 
the  general  rule  is  that  each  member  of 
an  associated  group  files  a  separate  re¬ 
port  under  §  602  showing  his  own  direct 
investment  transactions,  §  907(c)  (2) 
permits  a  majority  in  interest  of  an 
associated  group  to  elect,  subject  to  the 
approval  of  OFDI,  to  have  the  group  file 
a  single  report  showing  direct  investment 
transactions  of  all  members  of  the  group 
in  all  group  AFNs  during  the  relevant 
period.  The  election  is  made  by  filing  a 
notice  of  election  with  the  Program  Re¬ 
ports  Branch  of  OFDI,  the  notice  being 
executed  by  or  on  behalf  of  a  majority  in 
interest  of  the  group.  Notwithstanding 
an  election  under  §  907(c)  (2) ,  each  mem¬ 
ber  of  an  electing  associated  group  hav¬ 
ing  independent  direct  investment  trans¬ 
actions  with  respect  to  AFNs  other  than 
group  AFNs  must  file  separate  reports 
reflecting  such  transactions. 

Example  44.  (a)  A  U.S.  citizen  and  resident 
(A)  is  a  member  of  two  different  associated 
groups  (G1  and  G2).  The  group  AFN  of  G1 
is  a  French  corporation  (F)  and  the  group 
AFN  of  G2  is  an  Australian  corporation  (K). 
A  owns  5  percent  of  outstanding  voting 
stock  of  F  and  8  percent  of  outstanding 
voting  stock  of  K.  A  also  owns  all  outstand¬ 
ing  stock  of  a  Panamanian  corporation  (P). 
The  following  occurs  during  1969:  A  con¬ 
tributes  $100,000  to  capital  of  K;  F  earns 
$80,000  and  pays  a  dividend  of  $40,000,  of 
which  $2,000  was  paid  to  A;  K  earns  $200,000 
and  pays  a  dividend  of  $100,000,  of  which 
$8,000  is  paid  to  A;  A  lends  $300,000  to  P 
on  a  long-term  basis;  F  earns  $50,000  and 
pays  no  dividends  to  A.  Neither  G1  nor  G2 
elects  to  report  as  a  group.  A’s  Form  FDI- 
102F  for  1969  should  show  positive  direct 
investment  of  $350,000  in  Schedule  A  (the 
$300,000  loan  to  P  plus  $50,000  reinvested 
earnings  of  P),  positive  direct  Investment  of 
$108,000  in  Schedule  B  (the  $100,000  loan 
to  K  plus  $8,000  reinvested  earnings  of  K) 
and  positive  direct  investment  of  $2,000  in 
Schedule  C  ($2,000  reinvested  earnings  of  F). 

(b)  Should  G2  elect,  with  approval  of 
OFDI,  to  report  as  a  group  under  1907(c) 
(2),  the  Form  FDI-102F  filed  by  A  for  1969 
will  not  include  the  $108,000  of  positive  di¬ 
rect  investment  made  by  A  in  K  (Schedule  B) . 
The  FDI-102F  filed  by  G2  will  include  all 
positive  direct  investment  made  by  the  mem¬ 
bers  of  G2  (including  A’s  positive  direct  in¬ 
vestment  of  $108,000)  in  K  (Schedule  B). 
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(c)  If  A  does  not  own  any  stock  of  P,  and 
Gl  and  G2  both  elect,  with  approval  of 
OFDI,  to  report  as  a  group  under  J  907(c) 

(2),  Gl  will  file  a  Form  FDI-102F  for  1969 
showing  the  positive  direct  investment  made 
by  all  members  of  Gl  (including  A's  positive 
direct  Investment  of  $2,000)  in  F  (Schedule 
C)  and  G2  will  file  a  Form  FDI-102F  for 
1969  showing  the  positive  direct  investment 
made  by  all  members  of  G2  (including  A’s 
positive  direct  Investment  of  $108,000)  in  K 
(Schedule  B).  A  himself  will  not  file  a  Form 
FDI-102F  for  1969. 

It  is  essential  to  recognize  that  com¬ 
pliance  by  each  member  of  an  associated 
group  is  measured  separately  and  with¬ 
out  reference  to  direct  investment  trans¬ 
actions  of  the  group’s  other  members, 
whether  or  not  the  group  elects  to  report 
as  a  group  under  §  907(c)  (2).  The  only 
exception  to  this  rule  is  contained  in 
§  905(b)  (2),  with  respect  to  cumulation 
of  direct  investment  transactions  with 
group  AFNs  by  members  of  a  group 
electing  §  503  or  §  507.  Accordingly,  the 
Form  FDI-102F  filed  by  a  member  of  the 
group  under  §  907(c)  (2)  should  indicate, 
on  a  supplemental  statement,  the  portion 
of  the  group’s  direct  investment  allocable 
to  each  member  of  the  group. 

(iv)  Affiliated  and  family  groups.  Sec¬ 
tion  907(d)  provides  that  reports  filed 
by  an  affiliated  or  family  group  for  any 
period  should  aggregate  all  direct  invest¬ 
ment  transactions  and  other  reportable 
items  attributable  to  each  member  dur¬ 
ing  the  relevant  period. 

Example  45.  A  U.S.  corporation  (A)  owns 
60  percent  of  outstanding  voting  stock  of 
another  UB.  corporation  (B) ,  and  80  per¬ 
cent  of  outstanding  voting  stock  of  a  third 
U.S.  corporation  (C).  B  owns  a  70  percent 
interest  in  a  U.S.  partnership  (P).  All  out¬ 
standing  stock  of  A  is  owned  by  a  U.S.  citizen 
and  resident  (D) .  During  1969,  A  makes  posi¬ 
tive  direct  investment  of  $100,000,  B  makes 
positive  direct  investment  of  $200,000,  C 
makes  positive  direct  investment  of  $300,000, 

D  makes  positive  direct  investment  of 
$50,000,  and  P  makes  positive  direct  invest¬ 
ment  of  $150,000.  The  Form  FDI-102F  filed 
by  the  affiliated  group  of  A,  B,  C,  D,  and  P 
for  1969  should  show  positive  direct  invest¬ 
ment  of  $800,000,  allocated  among  the  ap¬ 
propriate  scheduled  areas.  A,  B,  C,  D,  and  P 
need  not  file  a  separate  Form  FDI-102F. 

Had  A  and  all  other  stockholders  of  B  made 
an  election  under  {906(b)(1)  with  respect 
to  B,  the  Form  FDI-102F  filed  by  the  affili¬ 
ated  group  for  1969  would  include  only  60 
percent  of  B’s  positive  direct  investment, 
rather  than  the  entire  $200,000.  Total  posi¬ 
tive  direct  investment  to  be  reported  by  the 
group  will,  therefore,  be  $720,000. 

B1000— Subpart  J  (§§  1001-1003) 

§  B 1001—1  Introduction. 

Direct  investment  may  be  made  by  DIs 
with  proceeds  of  long-term  foreign  bor¬ 
rowing  without  current  charge  to  allow¬ 
ables.  Repayment  of  a  long-term  foreign 
borrowing  is  a  transfer  of  capital  under 
§  312(a)  (7)  if  the  proceeds  of  such  bor¬ 
rowing  have  been  expended  in  making 
transfers  of  capital  or  allocated  to  posi¬ 
tive  direct  investment.  The  transfer  of 
capital  under  §  312(a)  (7)  is  deemed  to 
have  been  made  to  the  scheduled  area  or 
areas  where  the  last  deduction  or  deduc¬ 
tions  with  respect  to  the  proceeds  have 
been  made.  Furthermore,  satisfaction  by 
a  DI  of  the  debt  obligation  of  its  AFN  is 


a  transfer  of  capital  under  §  312  (a)  (6). 
Repayment  by  a  DI  either  of  its  own 
long-term  foreign  borrowing  or  of  an 
AFN  borrowing  may,  therefore,  result  in 
positive  direct  investment  prohibited  by 
§201,  if  such  positive  direct  investment 
is  in  excess  of  the  amount  authorized  to 
the  DI  under  Subpart  E.  However,  §  1002 
(a)  generally  authorizes  positive  direct 
investment  (which  may  be  in  excess  of 
applicable  Subpart  E  or  M  allowables) 
attributable  to  transfers  of  capital  re¬ 
sulting  from  repayment  of  certain  bor¬ 
rowings  enumerated  therein. 

The  general  authorization  under  §"1002 
(a)  applies  to:  (a)  Repayment  of  long¬ 
term  foreign  borrowings  made  prior  to 
January  1,  1968;  (b)  repayment  by  a  DI, 
pursuant  to  a  guarantee,  of  AFN  borrow¬ 
ings  made  prior  to  January  1,  1968;  (c) 
repayment  of  AFN  borrowings  not  guar¬ 
anteed  by  the  DI  if  the  borrowings  were 
made  from  a  bank  prior  to  January  1, 
1968;  and  (d)  repayment  of  AFN  bor¬ 
rowings  made  from  a  bank  after  Jan¬ 
uary  1,  1968,  pursuant  to  a  fixed  loan 
commitment  established  by  the  AFN 
prior  to  that  date.  Section  1002(a)  thus 
authorizes  repayment  of  borrowings  con¬ 
tracted  prior  to  the  effective  date  of  the 
program. 

Section  1002(a)  also  authorizes  repay¬ 
ment  by  a  DI  of  borrowings  made  by  an 
AFN  and  guaranteed  by  the  DI,  on  or 
after  June  10,  1968,  provided  that  the 
DI  files,  with  respect  to  the  borrowing,  a 
certificate  described  in  §  1002(b).  In  the 
certificate,  the  DI  must  state,  In  light  of 
all  facts  and  circumstances  existing  at 
the  time  of  the  guarantee,  that  it  has 
reason  to  believe  either  that  the  DI  will 
not  make  any  repayment  of  the  borrow¬ 
ing  within  7  years  of  the  guarantee,  or 
that  any  positive  direct  investment  re¬ 
sulting  from  repayment  within  7  years 
will  not  exceed  the  amount  of  positive 
direct  investment  authorized  by  Sub¬ 
part  E.  The  section  similarly  authorizes 
repayment  of  a  DI’s  own  long-term  for¬ 
eign  borrowing  made  on  or  after  June  10, 
1968,  provided  that  the  DI  files  a  similar 
certificate  with  respect  to  the  long-term 
foreign  borrowing. 

Section  1002(a)  further  authorizes  re¬ 
payment  of  a  DI’s  borrowing  made  dur¬ 
ing  the  period  from  January  1,  1968, 
through  June  9,  1968.  During  that  pe¬ 
riod  the  predecessor  of  Subpart  J,  Gen¬ 
eral  Authorization  No.  1,  was  in  effect. 
General  Authorization  No.  1  authorized 
repayment  of  a  DI’s  long-term  foreign 
borrowing  and  an  AFN  borrowing  guar¬ 
anteed  by  the  DI,  conditioned  upon  the 
filing  of  a  certificate  similar  to  the  cer¬ 
tificate  required  by  present  §  1002(a). 

Finally,  §  1002 (a)  authorizes  repay¬ 
ment  by  the  DI  of  a  long-term  foreign 
borrowing  or  a  borrowing  by  an  AFN, 
whether  or  not  guaranteed  by  the  DI, 
if  repayment  occurs  by  issuance  of  stock 
of  the  DI  pursuant  to  conversion  by 
holders  of  debt  obligations  issued  by  the 
DI  (or  its  AFN)  in  connection  with  the 
borrowing. 

Although  repayments  pursuant  to 
§  1002(a)  are  authorized  independently 
of  Subpart  E  or  M  allowables,  any  re¬ 
sulting  positive  direct  investment  has  the 
effect  of  reducing  such  allowables.  Under 
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1  1003,  the  amount  of  such  positive  direct 
investment  constitutes  a  “repayment 
charge”  which  reduces  first  the  allow¬ 
able  in  the  scheduled  area  where  the 
transfer  of  capital’ is  recognized  pursuant 
to  §  312(a)  (6)  or  (7),  then  the  allow¬ 
ables  in  Schedules  C,  B,  and  A,  in  that 
order,  and  finally  the  allowables  in  future 
years  in  the  same  manner.  Total  reduc¬ 
tions  will  equal  the  amount  of  positive 
direct  investment  resulting  from  repay¬ 
ment,  but  the  charge  does  not  reduce  al¬ 
lowables  in  any  scheduled  area  to  less 
than  zero  in  any  year.  Reduction  of  al¬ 
lowables  occurs  in  the  year  in  which  re¬ 
payment  is  made,  except  for  repayment 
by  means  of  conversion  of  debt  obliga¬ 
tions  into  stock  of  the  DI,  in  which  case 
the  repayment  charge  is  incurred  in  the 
following  year  (see  §  1002(a)(3)).' 

Section  702  should  be  read  in  conjunc¬ 
tion  with  Subpart  J.  This  section  is  in¬ 
tended  to  make  clear  that  a  lender  may 
enforce  obligations  entered  into  with 
DIs  or  AFNs,  whether  or  not  performance 
by  the  obligor  is  authorized  by  the  regu¬ 
lations,  absent  the  lender  having  actual 
knowledge  at  the  time  the  borrowing  is 
made  that  the  use  of  the  proceeds 
thereof,  the  repayment  thereof,  or  any 
other  transaction  in  connection  there¬ 
with  will  constitute  a  violation  by  the  DI 
of  the  regulations. 

§  B 1001—1  Definition  of  borrowing  by 
a  DI  and  by  an  AFN. 

Section  1001(b)  defines  the  term  “bor¬ 
rowing  by  a  DI”  as  a  borrowing  by  a  DI 
repayment  of  which  would  constitute  a 
transfer  of  capital  under  5  312(a)(7), 
which  applies  to  any  long-term  foreign 
borrowing  (as  defined  in  §  324),  the 
proceeds  of  which  have  been  expended 
in  making  transfers  of  capital  or  allo¬ 
cated  to  positive  direct  investment.  Re¬ 
payment  of  borrowings  by  the  DI  that 
are  not  long-term  foreign  borrowings, 
and  repayments  of  lor.g-term  foreign 
borrowings,  the  proceeds  of  which  have 
not  been  expended  or  allocated,  do  not 
result  in  transfers  of  capital. 

Section  1001(a)  defines  the  term  “bor¬ 
rowing  by  an  AFN”.  As  is  the  case  with  a 
DI’s  long-term  foreign  borrowing,  a 
“borrowing  by  an  AFN”  includes  not  only 
the  typical  loan  of  funds  and  sale  of  debt 
obligations,  but  may  also  include  other 
transactions,  the  practical  economic  ef¬ 
fect  of  which  is  that  the  AFN  acquires 
an  interest  in  property,  with  all  or  part 
of  the  payment  deferred  to  some  future 
date.  Thus,  for  example,  an  installment 
purchase  of  property  by  an  AFN  may  in¬ 
volve  a  “borrowing”  for  purposes  of  Sub¬ 
part  J.  (See  §  B324-4.) 

Section  1002(e)  (1)  provides  that  a  bor¬ 
rowing  by  a  DI  or  by  an  AFN  is  deemed 
to  have  been  made  on  the  date  the  pro¬ 
ceeds  are  received  by  the  borrower,  or,  if 
a  purchase  of  property  on  credit  is  in¬ 
volved,  on  the  date  the  property  is  pur¬ 
chased.  If,  however,  the  borrowing  in¬ 
volves  a  public  offering  of  securities,  the 
borrowing  is  deemed  to  have  been  made 
on  the  date  the  securities  are  issued,  and 
if  the  borrowing  involves  the  use  of  an 
overdraft  facility,  the  borrowing  is 
deemed  to  have  been  made  when  the 
overdraft  is  used.  The  date  of  a  borrow¬ 


ing  is  significant  in  determining  (1) 
whether  the  borrowing,  if  made  by  a  DI, 
qualifies  as  long-term  foreign  borrowing 
under  §  324,  and  (2)  whether  any  re¬ 
pairmen  ts  of  the  borrowing  are  expected 
to  be  made  within  7  years  from  the  date 
thereof. 

As  is  the  case  with  respect  to  a  long¬ 
term  foreign  borrowing  under  §  324(b) 
(1),  the  refinancing  of  a  borrowing  by  an 
AFN,  by  virtue  of  renewal,  extension  or 
continuance  thereof  or  a  subsequent  bor¬ 
rowing  from  the  same  or  another  lender, 
is  not  a  repayment  of  the  borrowing  or 
the  making  of  a  new  borrowing.  (See 
1002(e) (2).) 

Delivery  of  equity  securities  of  a  DI 
to  holders  of  debt  obligations  issued  by  an 
AFN,  in  exchange  for  the  debt  obligations 
of  the  AFN,  constitutes  repayment  by  the 
DI  of  the  AFN’s  borrowing  (a  transfer  of 
capital  under  §  312(a)  (6)  in  the  amount 
of  the  debt  retired) .  Such  treatment  is 
analogous  to  the  treatment  of  delivery 
of  equity  securities  of  a  DI  in  exchange 
for  the  debt  obligations  issued  in  connec¬ 
tion  with  a  long-term  foreign  borrowing. 
(See  §  B324-11  regarding  repayment  by 
conversion  with  respect  to  long-term  for¬ 
eign  borrowing.) 

There  are,  however,  some  significant 
differences  between  a  borrowing  by  an 
AFN  (other  than  borrowings  by  an  OFS 
covered  by  Subpart  N)  and  a  leng-term 
foreign  borrowing  by  a  DI. 

First,  while  a  DI’s  long-term  foreign 
borrowing  must  be  made  from  a  foreign 
person  (other  than  a  Canadian  person), 
a  borrowing  by  an  AFN  may  be  made 
from  any  person,  including  a  United 
States  or  a  Canadian  person,  so  long  as 
such  person  is  neither  an  AFN  of  the  DI 
nor  the  DI  itself. 

Second,  expenditure  or  allocation  of 
proceeds  of  long-term  foreign  borrowing 
by  the  DI  will  give  rise  to  deductions 
from  net  transfer  of  capital  and  positive 
direct  investment,  under  §§  313(d)(1) 
and  306(e).  Although  neither  the  ‘bor¬ 
rowing  by  an  AFN”  nor  a  guarantee 
thereof  by  the  DI  constitutes  a  transfer 
of  capital  by  the  DI,  investment  by  the 
AFN  of  funds  received  from  its  borrow¬ 
ing  in  other  AFNs  of  the  DI  may  result 
in  transfers  of  capital  under  §  §  505  and 
312. 

Third,  while  repayment  of  a  DI’s  long¬ 
term  foreign  borrowing  results  in  a  trans¬ 
fer  of  capital  under  §  312(a)  (7),  if  the 
proceeds  thereof  have  been  expended  or 
allocated,  repayment  of  a  “borrowing  by 
an  AFN”  by  the  AFN  will  not  result  in  a 
transfer  of  capital.  Repayment  of  such 
borrowing  by  the  DI,  however,  will  result 
in  a  transfer  of  capital  under  §  312(a)  (6) 
to  the  borrower  AFN,  since  repayment 
indirectly  increases  the  DI’s  debt  or 
equity  interest  in  the  AFN. 

Note  that  the  treatment  under  Sub¬ 
part  N  of  an  “overseas  borrowing”  by  an 
AFN  that  qualifies  as  an  OFS  of  the  DI 
is  substantially  different  from  the  normal 
AFN  borrowing.  See  §§  B140 1-1405. 

§  B 100 1—2  Borrowing  by  a  business  ven¬ 
ture  AFN. 

The  identity  of  a  borrower  is  normally 
ascertainable  by  reference  to  the  instru¬ 
ment  evidencing  the  debt  obligation. 


However,  when  a  borrowing  transaction 
is  purportedly  entered  into  by  a  business 
venture  AFN  that  is  a  direct  branch  of 
a  DI  (as  described  in  §  304(a)  (1)  (ii) ), 
identity  of  the  actual  primary  obligor 
is  difficult  to  ascertain.  Similar  difficulty 
is  encountered  when  a  borrowing  is  pur¬ 
portedly  made  by  a  business  venture  AFN 
that  is  a  branch  of  an  incorporated  AFN 
(as  described  in  §  304(a)  (1)  (iii)).  Since 
the  regulations  distinguish  between 
borrowing  by  a  DI  and  borrowing  by  an 
AFN  for  many  purposes,  DIs  are  advised 
to  submit  transactions  involving  ques¬ 
tions  of  this  nature  to  OFDI  for  an 
interpretation. 

§  B 1001—3  Definition  of  guarantee. 

The  term  “guarantee”  is  defined  in 
§  1001(c) .  The  written  acknowledgement 
of  secondary  responsibility  referred  to  in 
5  1001(c)(1)  is  confined  to  acknowl¬ 
edgements  given  to  a  bank.  Such  ac¬ 
knowledgements  refer  to  general  assur¬ 
ances  of  repayment  that,  in  the  typical 
case,  are  not  intended  to  be  legally  en¬ 
forceable  against  the  DI  but  represent 
a  moral  commitment  of  the  DI  that  the 
loan  will  be  repaid. 

The  written  guarantee,  endorsement, 
etc.,  specified  in  §  1001(c)(2),  refers  to 
the  customary  legally  binding  commit¬ 
ment  whereby  the  DI  guarantees  pay¬ 
ment  of  principal  and  interest  by,  or 
collection  thereof  from,  an  AFN.  It  does 
not  include  subordination  agreements. 

The  reference  to  “through-put”  agree¬ 
ments,  “take  or  pay”  contracts,  “keep¬ 
well”  agreements  and  similar  written 
agreements  in  5  1001(c)(3)  covers  cer¬ 
tain  types  of  financial  arrangements 
designed  to  assure  that  the  AFN  will  have 
sufficient  funds  to  repay  the  relevant 
borrowing.  Generally,  a  “through-put” 
agreement  is  an  agreement  (typically 
made  by  companies  in  the  extractive  in¬ 
dustries)  whereby  the  DI  agrees  to  put 
certain  types  of  raw  materials  through 
a  particular  processing,  refining  or  de¬ 
livery  facility  of  an  AFN,  while  a  “take 
or  pay”  contract  is  a  supply  agreement 
whereby  the  DI  contracts  to  pay  for 
production  made  available  by  the  AFN, 
whether  or  not  the  DI  in  fact  accepts  de¬ 
livery.  A  “keep-well”  agreement  refers 
generally  to  an  agreement  whereby  the 
DI  agrees  to  supply  sufficient  funds  to 
the  AFN  for  working  capital  to  enable 
repayment  of  the  borrowing  in  question. 

Section  1001(c)(4)  provides  that 
mortgages,  pledges,  or  hypothecations  of 
property  made  by  a  DI  as  security  for 
repayment  of  a  borrowing  by  an  AFN 
will  constitute  a  “guarantee”  if  the 
transaction  does  not  involve  a  transfer 
of  capital  by  the  DI  under  §  312(a)(9). 
The  guarantees  described  in  §  1001(c) 
(2) -(4)  are  not  limited  to  transactions 
involving  banks. 

Example  1.  DI  pledges  stock  of  a  domestic 
“affiliate"  to  a  domestic  bank  as  security  for 
a  borrowing  by  an  AFN  from  such  bank.  The 
pledge  constitutes  a  guarantee  under 
i  1001(c) (4). 

Example  2.  DI  pledges  equity  securities  of 
foreign  corporations  that  are  not  AFNs  to  a 
domestic  bank  as  security  for  a  borrowing 
by  an  AFN  from  a  foreign  branch  of  such 
bank.  The  pledge  constitutes  a  guarantee 
under  5  1001(c)  (4). 
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Example  3.  DI  pledges  a  Deutsche  Mark 
deposit  in  a  German  bank  as  security  for  a 
borrowing  by  an  AFN  from  such  bank.  The 
pledge  constitutes  a  transfer  of  capital  un¬ 
der  §  312(a)  (9)  and  does  not  constitute  a 
guarantee  under  $  1001(c)(4). 

Example  4.  DI  pledges  a  demand  deposit  in 
a  domestic  bank  as  security  for  a  borrowing 
by  an  AFN  from  a  foreign  branch  of  such 
bank.  The  pledge  constitutes  a  guarantee 
under  §  1001(c)  (4). 

The  term  “guarantee"  includes  a  guar¬ 
antee  given  by  one  AFN  in  respect  of  a 
borrowing  by  another  AFN  of  the  same 
DI,  if  repayment  pursuant  to  the  guar¬ 
antee  would  result  in  a  transfer  of  capi¬ 
tal  by  the  DI  under  §  505.  A  §  312(a)  (6) 
transfer  of  capital  would  be  charged  to 
the  DI  by  operation  of  §  505(a)  (3)  if  the 
guarantor  AFN  that  makes  repayment 
pursuant  to  the  guarantee  is  an  affiliate 
of  the  DI  under  §  903(a) . 

Example  5.  DI  has  two  AFNs:  A  wholly 
owned  subsidiary  in  Panama  (P)  that  in 
turn  has  a  wholly  owned  subsidiary  in 
Sweden  (S).  S  borrows  from  a  foreign  bank. 
Repayment  of  the  borrowing  is  guaranteed 
by  P.  If  P  is  called  upon  to  repay  the  borrow¬ 
ing  of  S,  the  payment  (whether  made  directly 
to  the  lender  or  to  S)  is  deemed  a  transfer 
from  Schedule  A  to  the  DI  and  from  the  DI 
to  Schedule  C,  pursuant  to  §  505(a)  (3).  Any 
positive  net  transfer  of  capital  to  Schedule  C 
attributable  to  the  transfer  deemed  made  by 
the  DI  will  generally  be  authorized  under 
Subpart  J  if  the  DI  files  a  certificate  (Form 
FDI-106)  within  10  days  after  the  execution 
of  the  guarantee  by  P. 

§  B 1001— 4  Dl’s  guarantee  of  an  AFN 
borrowing. 

Except  for  certain  AFN  borrowings 
from  banks  made  prior  to  January  1, 
1968,  and  those  repaid  through  conver¬ 
sion  into  stock  of  the  DI,  §  1002(a)  au¬ 
thorizes  repayment  by  a  DI  of  an  AFN’s 
borrowing  only  if  made  pursuant  to  Dl’s 
guarantee  of  such  borrowing.  Thus,  in 
most  cases,  in  order  for  repayment  to  be 
authorized,  there  must  be  both  a  “guar¬ 
antee”  and  a  “borrowing  by  an  AFN”, 
as  those  terms  are  defined  in  §  1001. 

Example  6.  Dl’s  AFN  arranges  to  borrow 
$1  million  from  a  New  York  bank.  On  June  1, 
1970,  AFN  receives  $1  million  from  the  bank 
and  gives  the  bank  a  note  in  that  amount, 
payable  in  2  years,  and  also  gives  the  bank 
a  guarantee  of  repayment  of  principal  and 
interest  executed  by  the  DI.  On  June  1,  1970, 
the  AFN  has  made  a  borrowing  that  is 
guaranteed  by  the  DI. 

Example  7.  On  June  1,  1970,  DI’s  AFN 
receives  machinery  purchased  from  an 
English  manufacturer  with  a  value  of  $1 
million.  Under  the  terms  of  the  purchase 
agreement,  $250,000  is  payable  upon  receipt 
of  the  machinery,  the  remainder  being  pay¬ 
able  in  three  equal  annual  installments  of 
$250,000  (plus  interest),  commencing  1  year 
from  date  of  receipt  of  the  machinery.  Upon 
receipt  of  the  machinery,  the  AFN  delivers 
to  the  seller  a  guarantee  of  repayment  of 
principal  and  interest  executed  by  the  DI. 
On  June  1,  1970,  AFN  has  made  a  borrowing 
guaranteed  by  the  DI. 

Example  8.  On  June  1,  1970,  Dl’s  Schedule 
C  AFN,  pursuant  to  a  purchase  agreement 
previously  entered  into,  acquires  all  the  stock 
of  a  corporation  in  Schedule  A  for  $2  million. 
The  AFN  must  pay  $500,000  at  the  closing  on 
June  1,  the  remainder  being  payable  to  the 
selling  shareholders  of  the  foreign  corpora¬ 
tion  in  five  equal  annual  installments  of 
$300,000  (plus  interest) ,  commencing  1  year 


from  the  closing  date.  At  the  closing,  the 
AFN  delivers  to  the  selling  shareholders  a 
guarantee  of  payment  of  the  principal  and 
interest  executed  by  the  DI.  On  June  1,  1970, 
the  AFN  has  made  a  borrowing  guaranteed 
by  the  DI.  (Acquisition  of  the  Schedule  A 
corporation  will  result  in  a  transfer  of  cap¬ 
ital,  under  §§  505  and  312(a)  (1),  of  $2  million 
from  the  Schedule  C  AFN  to  the  DI  and  from 
the  DI  to  the  Schedule  A  AFN.  Since  the 
borrowing  is  not  a  long-term  foreign  bor¬ 
rowing  as  defined  in  §  324(a),  no  deduction 
with  respect  to  net  transfer  of  capital  will 
be  received  by  the  DI.  If  the  DI  must  repay 
the  borrowing  pursuant  to  the  guarantee,  a 
transfer  of  capital  to  the  Schedule  C  AFN 
will  result  under  §  312(a)  (6).) 

Example  9.  Dl’s  AFN  arranges  with  a  group 
of  investment  banking  organizations  for  the 
sale  of  12-year  debentures  in  face  amount  of 
$10  million  to  be  dated  September  1,  1970. 
The  debentures  will  be  guaranteed  by  the 
DI  as  to  payment  of  principal,  interest  and 
premium  (if  any).  The  debentures  also  will 
be  convertible  into  common  stock  of  the  DI. 
On  September  5, 1970,  an  underwriting  agree¬ 
ment  is  signed  pursuant  to  which  the  de¬ 
bentures  are  to  be  sold  to  the  underwriters 
at  a  discount  of  3  percent  and  sold  to  the 
public  at  par.  At  the  closing  on  September 
25,  1970,  AFN  issues  the  debentures  and  re¬ 
ceives  a  check  from  the  underwriters  for 
$9,500,000,  the  3  percent  discount  and  other 
underwriting  commissions,  fees  and  expenses 
having  been  deducted.  On  September  25, 
1970,  the  AFN  has  made  a  borrowing  of 
$10  million  guaranteed  by  the  DI. 

Example  10.  Dl’s  Schedule  C  AFN  (C)  ar¬ 
ranges  with  a  group  of  investment  banking 
organizations  for  the  sale  of  $10  million  of 
12 -year  debentures  to  be  dated  September  1, 
1970.  The  debentures  will  be  guaranteed  by 
DI  as  to  payment  of  principal,  interest,  and 
premium  (if  any).  Attached  to  the  deben¬ 
tures  will  be  warrants  which  may  be  detached 
after  a  period  of  6  months  from  the  date  of 
issuance  and  which  entitle  the  holder  to 
purchase  a  certain  number  of  shares  of  the 
common  stock  of  DI  at  a  specified  price.  The 
warrants  are  valued  by  Dl’s  independent 
financial  counsel  at  $750,000  (a  valuation 
acceptable  to  OFDI).  On  September  5,  1970, 
an  underwriting  agreement  is  signed  pur¬ 
suant  to  which  the  debentures  are  to  be 
sold  to  the' underwriters  at  a  discount  of  3 
percent  and  sold  to  the  public  at  par.  At  the 
closing  on  September  25,  1970,  C  issues  the 
debentures  and  receives  a  check  from  the 
underwriters  for  $9,500,000,  the  3  percent 
discount  and  other  underwriting  commis¬ 
sions,  fees,  and  expenses  having  been  de¬ 
ducted.  C  has  made  a  borrowing  of  $10  mil¬ 
lion  guaranteed  by  the  DI  on  September  25, 
1970.  On  the  same  date  DI  is  considered  to 
have  made  a  transfer  of  capital  under  §  312 
(a)  to  C  in  the  amount  of  the  value  of  the 
warrants  ($750,000)  that  are  attached  to  the 
debentures. 

Example  11.  On  September  15,  1968,  Dl’s 
AFN  entered  into  a  revolving  credit  arrange¬ 
ment  with  a  foreign  bank,  pursuant  to  which 
AFN  could  borrow  up  to  $5  million  during  a 
period  ending  September  15,  1975.  The  agree¬ 
ment  provided  that  each  takedown  under 
the  arrangement  would  be  evidenced  by  a 
180-day  note,  each  note  being  renewable  by 
its  terms  within  the  overall  period  of  the 
arrangement.  DI  executed  and  delivered  to 
the  foreign  bank  a  guarantee  of  payment  of 
principal  and  interest  of  any  borrowings 
made  by  the  AFN  pursuant  to  the  revolving 
credit  arrangement.  On  October  1,  1968,  AFN 
took  down  $3  million  and  on  February  1, 
1969,  it  took  down  $2  million.  AFN  made  a 
borrowing  guaranteed  by  the  DI  of  $3  million 
on  October  1,  1968,  and  another  borrowing 
guaranteed  by  the  DI  of  $2  million  on  Feb¬ 
ruary  1,  1969. 


The  authorization  contained  in  §  1002 
(a)  is  limited  to  repayment  of  a  guaran¬ 
teed  borrowing.  Payments  made  by  a  DI 
pursuant  to  guarantees  of  performance 
by  its  AFN  of  contractual  obligations 
other  than  the  repayment  of  debt  are 
not  authorized  by  §  1002(a). 

Example  12.  DI  has  a  Schedule  C  AFN  (C) 
that  is  engaged  in  the  business  of  road  con¬ 
struction.  C  enters  into  a  contract  with  a 
foreign  government  for  construction  of  a 
highway  that  must  meet  certain  specifica¬ 
tions.  DI  guarantees  performance  by  C  of 
the  contract  according  to  specifications  con¬ 
tained  therein.  If  DI  is  called  upon  to  pay 
money  to  the  foreign  government  or  to 
transfer  funds  to  the  AFN  to  enable  per¬ 
formance  according  to  the  contract  specifi¬ 
cations,  the  payment  or  transfer  is  not  auth¬ 
orized  by  §  1002(a). 

Example  13.  DI  has  a  Schedule  C  AFN  in¬ 
volved  in  the  construction  business.  From 
time  to  time,  AFN  makes  bids  on  certain 
construction  projects,  in  connection  with 
which  the  AFN  must  file  a  bond  that  is  for¬ 
feited  if  AFN  is  let  a  contract  that  it  cannot 
perform.  AFN  has  an  arrangement  with  its 
local  bank,  in  the  form  of  an  overdraft 
whereby  the  bank  will  pay  any  such  for¬ 
feited  amounts.  DI  has  issued  a  guarantee 
of  payment  of  principal  and  interest  of  any 
amounts  paid  by  the  bank  pursuant  to  its 
arrangement  with  the  AFN.  If  the  AFN  uti¬ 
lizes  the  arrangement  to  pay  a  forfeit  which 
results  in  an  overdraft,  the  AFN,  at  that 
time,  will  have  made  a  borrowing  guaranteed 
by  the  DI,  and  repayment  by  the  DI  may 
be  authorized  under  1  1002(a). 

Example  14.  On  July  1,  1969,  Dl’s  AFN 
entered  into  a  20-year  charter-hire  agreement 
with  an  unaffiliated  foreign  national  (X)  for 
a  ship.  The  terms  of  the  charter-hire  agree¬ 
ment  with  X  are  construed  by  AFN’s  public 
accounting  firm  as  an  installment  purchase 
under  accounting  principles  generally  ac¬ 
cepted  in  the  United  States,  and  AFN  treats 
an  appropriate  portion  of  the  charter-hire 
payments  as  return  of  principal  to  X  and 
treats  the  remainder  as  interest  charges. 
Under  the  charter-hire  agreement,  AFN  also 
agrees,  among  other  things,  to  keep  the  ship 
in  good  repair,  to  keep  it  clear  of  any  liens, 
and  to  hold  X  harmless  from  any  liabilities 
that  may  arise  out  of  the  operation  of  the 
ship.  At  the  closing,  DI  executes  and  delivers 
to  X  a  guarantee  of  payment  and  perform¬ 
ance  of  all  of  the  obligations  of  AFN  under 
the  charter-hire  agreement.  At  the  closing, 
AFN  has  made  a  borrowing  guaranteed  by 
the  DI  in  the  amount  of  the  aggregate  prin¬ 
cipal  portion  of  charter-hire  payments  to  be 
made  during  the  term  of  the  charter-hire 
agreement.  The  Dl’s  guarantee  of  any  other 
obligations  of  AFN  under  the  charter-hire 
agreement  is  not  a  guarantee  of  a  borrowing 
by  the  AFN,  and  any  payments  or  transfers 
to  the  AFN  to  enable  it  to  perform  any  such 
obligation  cannot  be  authorized  under 
§  1002(a). 

Renewal  of  a  prior  guarantee,  or  execu¬ 
tion  of  a  guarantee  upon  refinancing  of  a 
previously  guaranteed  AFN  borrowing, 
is  not  considered  to  be  a  new  guarantee 
unless  the  principal  amount  guaranteed 
is  increased.  Moreover,  renewal  of  a 
guarantee  or  execution  of  a  new  guaran¬ 
tee  with  respect  to  an  AFN  borrowing 
that  is  still  outstanding  is  not  considered 
to  be  the  making  of  a  new  guarantee. 

Example  15.  On  September  1,  1968,  Dl’s 
AFN  entered  into  a  revolving  credit  agree¬ 
ment  with  a  foreign  bank  (X)  that  permitted 
AFN  to  borrow  up  to  $2  million.  The  borrow¬ 
ing  was  guaranteed  by  DI.  AFN  immediately 
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took  down  the  entire  $2  million.  On  Sep¬ 
tember  1,  1969,  AFN  makes  a  $2  million  bor¬ 
rowing  from  another  foreign  bank  (Y), 
giving  Y  a  3-year  note  in  the  principal 
amount  of  $2  million:  The  $2  million  is  used 
to  repay  AFN’s  borrowing  from  X.  Even 
though  DI  executes  a  new  guarantee  of  re¬ 
payment  of  the  3-year  note  in  favor  of  Y,  DI 
is  not  considered  to  have  made  a  new 
guarantee. 

Example  16.  On  September  1,  1968,  DI’s 
AFN  entered  into  a  revolving  credit  agree¬ 
ment  with  the  foreign  branch  of  a  United 
States  bank  for  a  period  of  5  years.  Under 
the  agreement,  AFN  could  make  borrowings 
of  up  to  $5  million  evidenced  by  180-day 
notes  renewable  by  their  terms.  The  agree¬ 
ment  also  provided  that  the  DI  guarantees 
repayment  of  each  180-day  note  as  to  the 
payment  of  principal  and  interest.  On  Sep¬ 
tember  1,  1968,  AFN  immediately  took  down 
the  full  $5  million.  On  March  1,  1969,  AFN 
executed  new  180-day  notes  for  the  full 
$5  million  and  delivered  to  the  bank  a 
new  guarantee  of  DI  with  respect  to  the  new 
notes.  DI  is  not  considered  to  have  made  a 
new  guarantee. 

§  B1002— 1  Authorization  of  positive  di¬ 
rect  investment  attributable  to  repay¬ 
ment  of  certain  borrowings. 

Positive  direct  investment  attributable 
to  a  DI’s  repayment  of  an  AFN’s  borrow¬ 
ing  is  authorized  by  §  1002(a)  if: 

The  borrowing  was  guaranteed  by  the  DI 
prior  to  January  1,  1968  (1  1002(a)(1); 

The  borrowing  was  guaranteed  by  the  DI 
on  or  after  January  1.  1968,  but  prior  to 
June  10,  1968,  and  the  DI  complied  with  the 
certification  requirements  of  §  2(a)  (1)  of 
General  Authorization  No.  1  (§  1002(a)  (1)); 

The  borrowing  was  guaranteed  by  the  DI 
on  or  after  June  10,  1968,  and  the  DI  com¬ 
plied  with  the  §  1002(b)  certification  re¬ 
quirements  (§  1002(a) (5) ) ; 

The  borrowing  was  obtained  from  a  bank 
prior  to  January  1,  1968  (§  1002(a)  (2)); 

The  borrowing  was  obtained  from  a  bank 
on  or  after  January  1,  1968,  pursuant  to  a 
fixed  loan  commitment  or  line  of  credit 
established  prior  to  January  1,  1968,  or  any 
renewal  or  extension  thereof  (§  1002(a)  (2) ); 
or 

The  borrowing  involved  issuance  of  debt 
obligations  by  the  AFN  convertible  into 
stock  of  the  DI  (the  date  of  the  borrowing 
being  irrelevant),  and  repayment  by  the  DI 
consists  of  delivery  of  DI’s  stock  upon  ex¬ 
ercise  of  conversion  rights  (I  1002(a)(3)). 

Positive  direct  investment  attributable 
to  repayment  of  a  DI’s  long-term  foreign 
borrowing  is  also  authorized  by  §  1002 
(a)  if: 

The  borrowing  was  made  prior  to  Janu¬ 
ary  1,  1968  ($  1002(a)  (4)); 

The  borrowing  was  made  from  January  1, 
1968,  through  June  9.  1968,  and  the  DI 
complied  with  the  certification  requirements 
of  §2(b)  of  General  Authorization  No.  1 
(5  1002(a)(4)); 

The  borrowing  was  made  on  or  after 
June  10,  1968,  and  the  DI  complied  with  the 
§  1002(b)  certification  requirements  (§  1002 
(a)(6));  or 

The  borrowing  involved  the  issuance  of 
debt  obligations  of  the  DI  convertible  into 
stock  of  the  DI,  and  repayment  by  the  DI 
consists  of  delivery  of  the  DI’s  stock  upon 
exercise  of  conversion  rights  (5  1002(a)  (3)). 

Section  1002(a)  authorizes  not  only  a 
DI’s  actual  repayment  of  the  enumerated 
AFN  borrowings,  but  also  transfers  of 
capital  by  a  DI  to  AFNs  to  enable  direct 
repayment  of  such  borrowings. 


However,  §  1002(d)  provides  that  posi¬ 
tive  direct  investment  by  a  DI  is  not 
authorized  under  §  1002(a)  if  repayment 
of  the  borrowing  is  made  at  the  option 
of  the  DI.  Repayment  pursuant  to  a  call 
or  like  provision  vesting  control  of  the 
time  of  repayment  in  the  DI  or  an  AFN, 
or  the  existence  of  unexercised  options  to 
renew,  extend  or  continue  the  borrowing 
at  the  time  of  repayment,  will  be  deemed 
to  result  in  repayment  at  the  option  of 
the  DI. 

(i)  Preprogram  guarantee  of  AFN 
borrowing.  Repayment  by  a  DI  of  an 
AFN  borrowing,  pursuant  to  a  guarantee 
made  prior  to  January  1,  1968,  is  au¬ 
thorized  by  §  1002(a)(1).  A  transfer  of 
capital  by  the  DI  to  an  AFN  to  enable 
the  AFN  to  repay  a  borrowing  is  similarly 
authorized,  if  the  borrowing  was  guaran¬ 
teed  prior  to  the  effective  date.  For  the 
purposes  of  §  1002(a)(1),  a  guarantee 
will  be  considered  to  have  been  made 
prior  to  the  effective  date  if  it  was  exe¬ 
cuted  prior  to  the  effective  date,  even 
though  the  AFN  might  not  have  actually 
made  its  borrowing  until  after  the  effec¬ 
tive  date.  Renewal  of  such  guarantee  or 
execution  of  a  new  guarantee  in  connec¬ 
tion  with  the  same  borrowing  of  the  AFN 
or  the  refinancing  thereof  for  which  the 
first  guarantee  was  executed  will  not  be 
considered  a  new  guarantee. 

Example  17.  DI  has  an  AFN  (C)  in  Sched¬ 
ule  C.  On  September  1,  1967,  C  borrowed 
$300,000  from  a  foreign  bank  for  a  term  of  3 
years,  repayment  of  the  borrowing  being 
guaranteed  by  DI  on  the  same  date.  For 
1970  DI  elects  §  504(a)  with  a  zero  his¬ 
torical  allowable  in  Schedule  C.  On  Au¬ 
gust  31,  1970,  when  the  loan  becomes  due, 
DI  is  called  upon  under  the  guarantee  to 
repay  the  loan,  plus  $20,000  in  accrued  un¬ 
paid  interest,  C  itself  being  unable  to  make 
repayment.  DI  makes  repayment  as  de¬ 
manded.  Repayment  of  the  borrowing  plus 
accrued  interest  in  the  aggregate  of  $320,- 
000  is  authorized  by  §  1002(a)  (1)  regardless 
of  the  fact  that  no  positive  direct  investment 
is  authorized  to  DI  under  Subpart  E  during 
1970  in  Schedule  C. 

(ii'  Repayment  of  AFN  bank  borrow¬ 
ing  made  or  committed  prior  to  Janu¬ 
ary  1,  1968.  A  transfer  of  capital  is  au¬ 
thorized  if  made  in  repayment  of,  or  to 
enable  an  AFN  to  repay,  a  borrowing  by 
such  AFN  from  a  bank  made  prior  to 
January  1,  1968,  or  a  borrowing  by  such 
AFN  from  a  bank  made  on  or  after 
January  1,  1968,  pursuant  to  a  fixed  loan 
commitment  or  line  of  credit  established 
prior  to  such  date  or  pursuant  to  any  re¬ 
newal  or  extension  thereof.  Such  repay¬ 
ment  is  authorized,  however,  only  if  the 
liquid  assets  of  the  AFN  are  not  suffi¬ 
cient  to  repay  the  borrowing  at  maturity 
and  if  the  AFN  has  made  every  reason¬ 
able  effort  to  refinance  the  borrowing 
on  terms  generally  available  to  com¬ 
panies  of  similar  size  and  financial  posi¬ 
tion.  If,  on  or  after  January  1,  1968,  the 
amount  of  such  pre-January  1,  1968. 
fixed  loan  commitment  or  line  of  credit 
is  increased  by  10  percent  or  more,  a  new 
fixed  loan  commitment  or  line  of  credit 
is  deemed  to  have  been  established  at 
the  time  of  the  increase  in  an  amount 
equal  to  the  amount  of  the  increase  (see 
1  1002(a)(2));  repayments  under  the 


new  fixed  loan  commitment  or  line  of 
credit  are  not  authorized  by  §  1002(a) 

(2)  but  may,  if  the  applicable  certifica¬ 
tion  requirements  are  complied  with,  be 
authorized  by  §  1002  (a)  (1)  or  (a)  (5). 

If  an  AFN  made  a  pre- January  1, 
1968  borrowing  from  a  bank  and  such 
borrowing  was  also  guaranteed  prior  to 
January  1,  1968,  the  repayment  will  be 
generally  authorized  under  §  1002(a) 
(1),  rather  than  under  §  1002(a)(2).  If, 
however,  the  borrowing  by  the  AFN  was 
made  prior  to  January  1,  1968,  and  the 
guarantee  was  made  after  January  1, 
1968,  §  1002(a)(2)  will  apply,  unless  DI, 
at  the  time  of  the  guarantee,  filed  a  cer¬ 
tificate  pursuant  to  General  Authoriza¬ 
tion  No.  1. 

Example  18.  DI  has  an  AFN  (C)  in  Sched¬ 
ule  C.  On  September  1,  1967,  C  borrowed 
$300,000  from  a  foreign  bank  (F)  for  a  term 
of  3  years.  Repayment  of  the  borrowing  was 
not  guaranteed  by  DI,  but  DI  repaid  the 
principal  and  accrued  interest  of  $320^)00 
voluntarily  on  August  31,  1970,  when  the 
loan  became  due.  At  the  time  of  such  re¬ 
payment,  C  had  liquid  assets  which  were 
Just  sufficient  to  meet  its  current  operating 
expenses,  and  C  had  diligently,  though  un¬ 
successfully,  attempted  to  refinance  the  bor¬ 
rowing  with  F  and  with  other  foreign  lend¬ 
ers.  The  repayment  by  DI  is  authorized  by 
§  1002(a) (2). 

Example  19.  DI  has  an  AFN  (C)  in  Sched¬ 
ule  C.  On  December  1,  1967,  C  entered  into  a 
revolving  credit  agreement  with  a  foreign 
bank  (F)  pursuant  to  which  C  could  bor¬ 
row  up  to  $1  million  over  a  period  ending 
November  30,  1970.  Borrowings  under  the 
agreement  are  to  be  made  against  notes 
with  maturities  of  90  days  which  can  be 
renewed  within  the  overall  period  of  the 
agreement.  On  January  15, 1968,  C  took  down 
the  entire  $1  million  and  the  note  was  rolled- 
over  until  November  30,  1970,  at  which  time 
the  outstanding  indebtedness,  plus  $50,000 
in  accrued  interest,  became  due.  At  this  time, 
C  had  liquid  assets  which  were  sufficient  to 
repay  only  $300,000  of  the  amount  due  and 
C  was  unable,  after  diligent  effort,  to  refinance 
the  balance  with  F  or  with  other  foreign 
lenders.  Accordingly,  the  remaining  $750,- 
000  due  was  paid  by  DI  on  November  30, 
1970.  The  payment  by  DI  to  F  of  $750,000  is , 
authorized  by  §  1002(a)  (2). 

Example  20.  On  September  1,  1967,  an  AFN 
of  DI  entered  into  a  revolving  credit  agree¬ 
ment  under  which  AFN  could  borrow  up  to 
$1  million,  and  AFN  immediately  took  down 
the  entire  amount.  On  September  20,  1968, 
the  amount  available  to  AFN  under  the 
revolving  credit  agreement  was  increased  to 
$1,500,000,  and  AFN  borrowed  the  additional 
$500,000  in  October  1968.  As  a  result,  a  new 
$500,000  line  of  credit  is  deemed  to  have  been 
established  on  September  20,  1968,  and  re¬ 
payment  by  DI  of  any  part  of  the  additional 
$500,600  borrowing  will  not,  therefore,  be 
authorized  by  5  1002(a)(2)  but  would  be 
axithorized  by  §  1002(a)(5)  if  DI  had  guar¬ 
anteed  the  additional  $500,000  borrowing  and 
had  complied  with  the  certification  require¬ 
ments  of  §  1002(b)  of  Subpart  J. 

(iii)  Repayment  of  AFN .  borrowing 
pursuant  to  guarantee  made  in  the  pe¬ 
riod  January  1,  1968,  through  June  9, 
1968.  Repayment  by  a  DI  of  an  AFN  bor¬ 
rowing,  pursuant  to  a  guarantee  made  on 
or  after  the  effective  date  through 
June  9,  1968,  is  authorized  by  §  1002(a) 
(1) ,  if  the  DI  filed  a  certificate  described 
in  §2(a)(l)  of  General  Authorization 
No.  1.  A  transfer  of  capital  by  the  DI  to 
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an  AFN  to  enable  the  AFN  to  repay  such 
borrowing  is  similarly  authorized. 

Section  2(a)  (1)  of  General  Authoriza¬ 
tion  No.  1  required  the  DI  to  state  that 
the  DI  “has  no  reason  to  believe,  under 
existing  circumstances,  that  the  affil¬ 
iated  foreign  national  will  be  unable  to 
pay  or  otherwise  satisfy  such  indebted¬ 
ness  without  resort  to  performance  un¬ 
der  the  guarantee  *  *  *  ”  Although, 
should  the  DI  be  called  upon  to  repay 
the  AFN’s  borrowing  pursuant  to  the 
guarantee,  positive  direct  investment 
would  be  authorized  by  §  1002(a)  (1)  even 
if  in  excess  of  the  amount  authorized  to 
the  DI  in  the  year  of  repayment,  the 
Office  may  inquire  into  the  good  faith  of 
the  statement  made  by  the  DI  in  its 
certificate. 

Example  21.  DI  elects  to  be  governed  by 
1 503  during  1969.  On  March  15,  1968,  DI 
executed  Its  guarantee  of  payment  o  1  princi¬ 
pal  and  Interest  under  its  AFN’s  1-year  note 
in  the  principal  amount  of  $2  million,  ex¬ 
ecuted  that  same  day.  DI  filed  a  General 
Authorization  No.  1  certificate,  based  upon 
the  belief  that  AFN  could  renew  the  borrow¬ 
ing  at  the  time  that  it  came  due.  During 
1968,  the  AFN  exeprienced  financial  diffi¬ 
culties,  the  market  for  AFN’s  products 
diminished,  and  DI,  at  the  beginning  of  1969, 
was  forced  to  discontinue  the  AFN’s  opera¬ 
tions.  DI  therefore  repaid  the  $2  million, 
pursuant  to  its  guarantee,  on  the  maturity 
date  of  the  note.  The  transfer  of  capital  in 
repayment  resulted  in  positive  direct  invest¬ 
ment  in  excess  of  $1  million,  but  the  entire 
amount  of  positive  direct  investment  at¬ 
tributable  to  repayment  of  the  borrowing  is 
authorized  by  $  1002(a)  (1).  Upon  inquiry  by 
the  Office  into  the  basis  for  DI’s  statement 
in  the  certificate,  DI  may  offer  as  an  explana¬ 
tion  the  changed  circumstances  which  were 
beyond  its  control. 

(iv)  Repayment  of  a  long-term  foreign 
borrowing  made  prior  to  January  1, 1968. 
Repayment  of  a  long-term  foreign  bor¬ 
rowing  (other  than  a  repayment  result¬ 
ing  from  conversions  of  debt  into  equity 
as  described  in  I  1002(a)  (3) )  made  prior 
to  the  effective  date  is  authorized  by 
§  1002(a)(4). 

Example  22.  In  1967,  DI  purchased  all  of 
the  stock  of  a  United  Kingdom  corporation 
from  an  unaffiliated  foreign  national.  The 
purchase  price  was  $5  million,  $1  million 
being  paid  in  cash  at  the  closing  and  the 
balance  being  payable  (together  with  interest 
of  $480,000)  3  years  from  the  date  of  closing. 
The  $4  million  balance  constitutes  a  long¬ 
term  foreign  borrowing  and  payment  of  such 
balance  in  1970  is  authorized  by  5  1002(a) 
(4).  Payment  of  the  $480,000  in  interest  does 
not  constitute  a  transfer  of  capital  and  thus 
does  not  require  authorization  (see  §  312(c) 
(8)). 

(v)  Repayment  of  a  long-term  for¬ 
eign  borrowing  made  in  the  period  from 
January  1,  1968  through  June  9,  1968. 
Repayment  of  a  long-term  foreign  bor¬ 
rowing  (other  than  a  repayment  result¬ 
ing  from  conversions  of  debt  into  equity 
as  described  in  §  1002(a)  (3) )  made  from 
the  effective  date  throuh  June  9,  1968,  is 
authorized  by  §  1002(a)  (4),  provided 
that  the  DI  filed  a  certificate  described  in 
S  2(b)  of  General  Authorization  No.  1. 

Section  2(b)  of  General  Authorization 
No.  1  required  the  DI  to  state  that  it  “has 
reason  to  believe  that,  under  existing 
circumstances,  the  borrowing  will  ulti¬ 


mately  be  repaid  or  satisfied  from  sources 
outside  the  United  States.” 

Example  23.  On  March  15,  1968,  DI  made  a 
long-term  foreign  borrowing  from  a  foreign 
bank,  the  proceeds  of  which  were  $2  million. 

DI  gave  the  bank  its  note  with  an  original 
maturity  of  12  months  and  filed  a  General 
Authorization  No.  1  certificate  In  the  belief 
that  it  could  either  renew  the  note  when  it 
became  due  or  repay  the  borrowing  with  pro¬ 
ceeds  of  another  long-term  foreign  borrow¬ 
ing.  DI  immediately  loaned  all  of  the  proceeds 
to  a  Schedule  C  AFN.  During  1968,  the  AFN 
experienced  financial  difficulties,  the  market 
for  AFN’s  products  diminished  and  DI,  at  the 
beginning  of  1969,  was  forced  to  discontinue 
the  AFN’s  operations.  DI  was  unable  to  renew 
the  note  or  refinance  the  long-term  foreign 
borrowing  from  another  foreign  lender,  and 
DI  repaid  the  borrowing  from  its  funds  in  the 
United  States.  The  transfer  of  capital  in  re¬ 
payment  of  the  borrowing  resulted,  at  the 
end  of  1969,  in  positive  direct  investment  in 
excess  of  DI’s  Schedule  C  allowable  and  was 
authorized  by  !  1002(a)  (4).  Upon  inquiry  by 
the  Office  into  the  basis  for  DI’s  statement  in 
the  certificate,  DI  may  offer  as  an  explanation 
the  changed  circumstances  beyond  its  con¬ 
trol. 

(vi)  Repayment  through  conversion  of 
debt  obligations  into  stock  of  DI.  Repay¬ 
ment  by  reason  of  the  delivery  of  equity 
securities  of  the  DI  to  holders  of  debt 
obligations  of  the  DI  (including  an  inter¬ 
national  finance  subsidiary  of  the  DI)  or 
of  debt  obligations  issued  by  an  AFN, 
pursuant  to  conversion  or  similar  rights, 
is  authorized  by  §  1002(a)  (3) .  No  certifi¬ 
cate  is  required  to  be  filed  in  order  to 
authorize  such  repayment,  regardless  of 
when  the  borrowing  was  made.  A  certifi¬ 
cate  must  be  filed,  however,  in  order  to 
provide  authorization  for  cash  payment 
of  principal  upon  maturity  of  a  converti¬ 
ble  debenture  offering,  under  §  1002(a) 
(5)  and  (6),  since  §  1002(a)  (3)  does  not 
authorize  such  cash  repayment. 

For  purposes  of  §  1003,  a  transfer  of 
capital  resulting  from  a  repayment  by 
conversion  is  deemed  to  have  been  made 
in  year  immediately  following  the  year  in 
which  the  conversion  or  similar  rights 
are  exercised. 

Example  24.  In  February  1968,  an  intema- 
natlonal  finance  subsidiary  of  a  DI  sold  $20 
million  of  12-year  debentures  in  a  public 
offering,  the  proceeds  of  which  qualify  as 
long-term  foreign  borrowing  proceeds  under 
§  324.  The  debentures  are  convertible  into 
common  stock  of  DI  commencing  6  months 
from  the  date  of  issue.  The  proceeds  of  the 
debentures  were  invested  in  incorporated 
AFNs  of  DI  in  Schedule  A,  where  DI,  during 
1968,  was  authorized  under  §  504  to  make 
positive  direct  investment  of  $3  million. 
During  1968,  DI  delivered  $5  million  worth 
of  its  common  stock  (In  aggregate  market 
value  at  the  time  of  delivery)  to  holders 
of  the  debentures  as  a  result  of  the  con¬ 
version  of  $3,500,000  in  principal  amount 
of  the  debentures.  Such  delivery  resulted 
in  a  $3,500,000  repayment  of  the  borrow¬ 
ing  in  1968  (i.e.,  a  transfer  of  capital  to 
Schedule  A  during  1968  which  is  deemed  to 
be  made  the  following  year  for  purposes  of 
§  1003) .  During  the  same  year,  DI  made  addi¬ 
tional  positive  direct  investment  of  $3  mil¬ 
lion  in  Schedule  A,  which  was  authorized  by 
§  504(a)(1).  The  positive  direct  Investment 
resulting  from  delivery  of  the  stock  was  au¬ 
thorized  under  {1002(a)(3).  Pursuant  to 
{  1003,  DI's  Subpart  E  allowables  are  reduced 
by  $3,500,000  in  1969. 


Example  25.  In  November  1968,  a  Luxem¬ 
bourg  AFN  of  DI  (L)  sold  $20  million  of  12- 
year  debentures  in  a  public  offering.  Attached 
to  the  debentures  were  warrants  entitling  the 
holder  to  purchase  a  certain  number  of  shares 
of  DI’s  common  stock  at  a  certain  price.  A 
holder  of  the  warrants  may  also  exchange  a 
debenture,  upon  presentation  of  the  warrant, 
for  common  stock  of  DI.  DI’s  independent 
financial  counsel  valued  the  warrants  at  $2 
million  (which  valuation  was  acceptable  to 
OFDI) ,  and  DI  recognized  a  transfer  of  capi¬ 
tal  to  L  in  that  amount  in  connection  with 
issuance  of  the  debt  and  warrant  package. 
During  1969,  an  aggregate  principal  amount 
of  $3  million  of  debentures  was  presented 
along  with  the  warrants,  and  DI  issued  com¬ 
mon  stock  in  exchange  therefor.  The  ex¬ 
change  constitutes  the  satisfaction  of  an 
AFN  debt  obligation,  resulting  in  an  addi¬ 
tional  transfer  of  capital  under  5  312(a)(6) 
in  the  principal  amount  of  the  debt  surrend¬ 
ered  ($3  million).  Under  5  1002(a)(3),  the 
transfer  of  capital  is  deemed  to  be  made  in 
the  year  following  exchange,  so  that  DI’s 
Schedule  C  allowable  is  not  reduced  under 
5  1003  until  1970.  > 

(vii)  Guarantee  made  on  or  after 
June  10,  1968.  Repayment  by  a  DI  of  an 
AFN  borrowing,  pursuant  to  a  guarantee 
made  on  or  after  June  10,  1968,  is  au¬ 
thorized  by  §  1002(a)(5),  provided  that 
the  DI  filed  a  certificate  described  in 
§  1002(b).  A  transfer  of  capital  by  the 
DI  to  an  AFN  to  enable  the  AFN  to  repay 
such  borrowing  is  similarly  authorized. 

Section  1002(b)  requires  the  DI  to  state 
that  it  has  reason  to  believe  either  that 
it  will  make  no  transfers  of  capital  in 
repayment  of  the  AFN  borrowing  within 
7  years  of  the  date  of  the  guarantee,  or, 
if  it  does  make  transfers  of  capital  in  re¬ 
payment  of  the  borrowing  within  the  7- 
year  period,  positive  direct  investment 
resulting  therefrom,  if  any,  will  be  au¬ 
thorized  by  the  DI’s  Subpart  E  (or  M) 
allowable  in  the  appropriate  scheduled 
areas. 

Example  26.  During  1968,  DI  had  5  504 
historical  allowables  of  $750,000  in  Schedule 
B  and  $1,250,000  in  Schedule  A.  DI  had  two 
AFNs  in  Schedule  B:  F  and  X.  F  had  existed 
for  a  number  of  years  and  had  maintained 
a  substantial  level  of  earnings  for  the  past  3 
years.  X  had  been  organized  in  1967  and  had 
lost  money  in  that  year,  but  DI  expected  X 
to  break  even  in  1968  and  perhaps  have  small 
earnings  in  1969.  On  July  1,  1968,  DI  negoti¬ 
ated  an  overdraft  facility  for  X  from  a  foreign 
bank,  pursuant  to  which  X  could  make  over¬ 
drafts  of  up  to  $1  million,  The  term  of  the 
facility  was  1  year,  and  DI  guaranteed  repay¬ 
ment  of  any  amount  outstanding  at  the  end 
of  that  year.  DI  filed  a  certificate  under 
5  1002(b)  stating  that  DI  had  reason  to  be¬ 
lieve  that  no  transfers  of  capital  would  be 
involved  in  repayment  of  the  guaranteed  bor¬ 
rowing,  because  renewal  of  the  overdraft  fa¬ 
cility  was  anticipated  until  such  time  as  X 
would  have  the  financial  resources  to  be  able 
to  repay  the  borrowing  itself.  DI  had  reason 
to  believe  that,  should  X  not  be  able  to  repay 
at  any  time,  F  would  be  able  to  loan  funds  to 
X  out  of  its  substantial  cash  reserves. 

Through  the  remainder  of  1968,  X  and  F 
encountered  unprecedented  business  reverses, 
causing  X  to  operate  again  at  a  loss,  and  re¬ 
sulting  not  only  in  a  loss  for  F,  but  also  ne¬ 
cessitating  substantial  invasion  of  capital 
reserves.  During  1968,  X  took  down  the  full 
$1  million  under  the  overdraft  facility.  Dur¬ 
ing  June  1969,  the  bank  Indicated  that  it 
would  not  renew  the  overdraft  facility  for 
$1  million,  but  only  for  $500,000.  DI  at¬ 
tempted  and  failed  to  secure  financing  from 
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other  sources  to  refinance  the  $500,000.  There¬ 
fore,  on  June  30,  1969,  DI  repaid  $500,000  to 
the  bank  pursuant  to  the  guarantee.  This 
repayment  was  authorized  by  S  1002(a)(5), 
and  the  positive  direct  investment  resulting 
therefrom  had  the  effect,  pursuant  to  §  1003, 
of  reducing  DI’s  Schedule  B  historical  allow¬ 
able  for  1969  to  $250,000.  If  OFDI  should  in¬ 
quire  into  the  inability  of  DI  to  perform  ac¬ 
cording  to  its  reasonable  expectations  at  the 
time  of  filing  the  certificate,  DI  may  offer  the 
unforeseen,  changed  circumstances  as  an  ex¬ 
planation. 

(viii)  Repayment  of  long-term  foreign 
borrowing  made  on  or  after  June  10, 1968. 
Repayment  of  a  long-term  foreign  bor¬ 
rowing  (other  than  a  repayment  result¬ 
ing  from  conversions  of  debt  into  equity 
as  described  in  §  1002(a)  (3) )  made  on  or 
after  June  10,  1968,  is  authorized  by 
§  1002(a)  (6)  if  the  DI  filed  a  certificate 
described  in  §  1002(b). 

Section  1002(b)  requires  the  DI  to  state 
that  it  has  reason  to  believe  either  that 
(a)  no  transfers  of  capital  will  be  in¬ 
volved  in  repayment  of  the  long-term 
foreign  borrowing  within  7  years  of  the 
date  of  the  borrowing,  or  (b)  if  transfers 
of  capital  are  made  in  repayment  of  the 
borrowing  within  the  7-year  period,  posi¬ 
tive  direct  investment  resulting  there¬ 
from,  if  any,  will  be  authorized  by  the 
DI’s  Subpart  E  (or  M)  allowable  in  the 
appropriate  scheduled  area. 

Example  27.  On  September  1, 1968,  DI  made 
a  long-term  foreign  borrowing  of  $5  million 
from  a  foreign  bank,  giving  the  bank  its  12- 
month  note.  DI  immediately  loaned  the 
funds  to  its  Schedule  C  APN  (C).  Although 
the  terms  of  the  note  did  not  make  it  renew¬ 
able,  DI  was  assured  by  the  lender  that,  if 
there  would  be  no  material  change  in  the 
DI’s  business  and  financial  condition  and  in 
the  prevailing  monmr  market,  it  would  give 
favorable  consideration  to  requests  by  the 
DI  to  roll-over  the  loan  until  August  31. 
1975.  Based  on  existing  circumstances,  DI  did 
not  anticipate  any  material  adverse  change 
in  its  business  or  financial  condition  and 
intended  to  request  renewal  to  August  31, 
1975.  In  this  situation,  DI  filed  a  certificate 
under  §  1002(b)  (1) .  During  the  remainder  of 
1968  and  in  1969,  however,  both  C  and  DI 
suffered  unexpected  business  reversals,  and 
in  August  1969,  the  lender  indicated  that  it 
would  renew  the  note  only  to  the  extent  of 
$2,500,000.  DI  attempted  and  failed  to  find 
financing  from  other  sources,  and  therefore 
repaid  the  borrowing  to  the  extent  of  $2,- 
500,000  from  U.S.  sources  on  August  31,  1969. 
The  positive  direct  investment  resulting 
therefrom  is  authorized  by  §  1002(a)(6).  If 
OFDI  inquires  into  the  inability  of  DI  to 
perform  according  to  its  reasonable  expecta¬ 
tions  at  the  time  of  filing  the  certificate,  DI 
may  offer  the  unforeseen  and  changed 
circumstances  as  an  explanation. 

§  B 1002— 2  Standard  Certificate  Form 
FDI-106. 

All  certificates  filed  on  or  after 
June  10,  1969  must  be  made  on  Standard 
Certificate  Form  FDI-106.  (Prior  to 
June  10,  1969,  the  format  of  submission 
was  immaterial  so  long  as  the  certifica¬ 
tion  contained  all  information  and 
statements  required  by  Subpart  J.) 

A  revised  Standard  Certificate  Form 
FDI-106  was  issued  by  OFDI  on  Au¬ 
gust  6,  1970,  applicable  to  all  borrowings 
made  on  or  after  May  1,  1970.  However, 
it  is  not  necessary  for  DIs  to  file  new 
certificates  for  borrowings  certified  after 


May  1,  1970,  and  before  revised  Form 
FDI-106  was  issued. 

The  certificate  must  be  delivered  to 
OFDI  within  10  days  after  the  date  of  a 
borrowing  by  the  DI,  or  the  date  of  DI’s 
guarantee  of  an  AFN  borrowing,  as  the 
case  may  be.  For  purposes  of  computing 
the  10-day  period,  the  date  of  a  borrow¬ 
ing  by  the  DI  is  fixed  according  to  the 
rules  of  §  1002(e)(1).  The  date  of  a 
guarantee  is  not  simply  the  date  on 
which  DI  executes  the  guarantee  or 
when  the  last  act  necessary  to  complete 
a  deposit,  pledge  or  hypothecation  has 
taken  place.  Rather,  the  date  of  the 
guarantee  of  an  AFN  borrowing  is  the 
first  date  on  which  both  the  guarantee 
and  the  borrowing  are  in  existence,  un¬ 
der  §  1002(e)  (1).  Thus,  if  on  January  1 
DI  executes  a  written  repayment  guar¬ 
antee  with  respect  to  AFN  borrowings 
up  to  $1  million  and  the  AFN  borrows 
only  $500,000  on  that  date,  then  borrows 
another  $500,000  on  June  1,  DI  may  file 
two  certificates,  each  covering  a  $500,000 
guarantee  of  an  AFN  borrowing,  the 
first  by  January  10,  and  the  second  by 
June  10.  Alternatively,  DI  could  have 
filed  a  single  certificate  as  to  the  full  $1 
million  on  or  before  January  10. 

As  noted  above,  however,  if  a  DI  exe¬ 
cuted  a  guarantee  of  an  AFN  borrowing 
prior  to  January  1,  1968,  but  the  AFN 
did  not  actually  borrow  until  after  that 
date,  OFDI  will  not  require  a  certificate 
to  have  been  filed  in  order  for  repay¬ 
ment  to  be  authorized.  Also,  if  a  DI  exe¬ 
cuted  a  guarantee  in  the  period  Janu¬ 
ary  1  through  June  9,  1968,  but  the  AFN 
borrowing  took  place  on  or  after  June  10, 
1968,  the  DI  is  not  required  to  replace 
its  General  Authorization  No.  1 
certificate  with  a  Subpart  J  certificate. 

The  following  sections  explain  the 
substantive  requirements  of  Form  FDI- 
106  (as  revised  Aug.  6,  1970)  except  for 
those  portions  that  are  self-explanatory. 
For  explanation  of  Form  FDI-106  in 
effect  for  borrowings  made  prior  to 
May  1,  1970,  see  1969  General  Bulletin 
§  B1002-2. 

(i)  Item  I.  The  certificate  should  be 
filed  only  by  the  DI  (or  a  duly  authorized 
representative).  If  an  international  fi¬ 
nance  subsidiary  of  a  DI  (see  §  323) 
makes  a  borrowing  guaranteed  by  the  DI, 
the  borrowing  is  treated  as  if  made  by 
the  DI  itself  and  only  one  certificate  need 
be  filed.  A  guarantee  by  one  AFN  of  a 
borrowing  by  another  AFN  would  like¬ 
wise  require  a  certificate  filing  only  by 
the  DI. 

A  DI  that  becomes  obligated  to  repay 
long-term  foreign  borrowing,  previously 
certified  by  another  DI,  in  connection 
with  an  acquisition  described  in  §  312(c) 
(1)  must  file  a  new  Standard  Certificate 
Form  FDI-106  in  order  to  authorize  re¬ 
payment  of  such  borrowing  under  Sub¬ 
part  J.  (See  §  B312-18.) 

When  a  shareholder  guarantees  a  bor¬ 
rowing  by  a  principal  DI,  a  single  certi¬ 
ficate  should  be  filed  by  the  principal  DI 
on  the  basis  of  its  allowable,  unless  the 
principal  DI  is  an  affiliate  of  the  share¬ 
holder  or  unless  the  shareholder  has  con¬ 
sented  to  an  election  under  §  906(b)  (2). 
Transfers  of  capital  pursuant  to  such 
guarantee  that  result  in  positive  direct 


investment  will  reduce  the  principal  DI’s 
allowables  as  provided  in  §  1003.  If  the 
principal  DI  is  an  affiliate  of  the  share¬ 
holder  guaranteeing  the  borrowing,  the 
member  of  the  affiliated  group  filing  re¬ 
ports  under  §  602  should  file  the  certi¬ 
ficate.  (See  §  907(d).)  If  the  sharehold¬ 
er  has  consented  to  an  election  under 
§  906(b)  (2),  the  shareholder  (and  any 
other  consenting  shareholder  guarantee¬ 
ing  the  borrowing)  should  file  a  single 
certificate.  Positive  direct  investment  at¬ 
tributable  to  transfers  of  capital  made  by 
a  consenting  shareholder  pursuant  to 
such  guarantee  will  reduce  the  allowables 
of  such  consenting  shareholder  in 
accordance  with  the  provisions  of  §  1003. 

When  an  indirect  owner  guarantees 
borrowing  by  an  AFN  of  the  principal  DI, 
the  principal  DI  should  file  a  single  cer¬ 
tificate,  whether  or  not  the  election  un¬ 
der  1  906(b)(1)  has  been  made,  unless 
the  principal  DI  is  an  affiliate  of  £he 
shareholder.  In  this  case,  the  member  of 
the  affiliated  group  filing  reports  under 
§  602  should  file  the  certificate.  Positive 
direct  investment  attributable  to  trans¬ 
fers  of  capital  made  pursuant  to  such 
guarantee  will  reduce  the  allowables  of 
the  principal  DI. 

(ii)  Item  II.  DI  should  check  the  ap¬ 
propriate  box  as  to  whether  the  certif¬ 
icate  relates  to  (a)  “foreign  borrowing”, 
(b)  a  guarantee  by  DI  (or  an  AFN)  of  a 
borrowing  by  an  AFN,  or  (c)  a  guarantee 
by  DI  (or  an  AFN)  of  a  borrowing  by 
an  overseas  finance  subsidiary  governed 
by  Subpart  N.  If  the  certificate  relates 
to  a  borrowing  by  an  AFN  (or  an  over¬ 
seas  finance  subsidiary)  that  is  guaran¬ 
teed  by  another  AFN  of  the  DI,  the  name 
of  the  guarantor  AFN  should  also  be  in¬ 
cluded,  along  with  the  name  of  the  bor¬ 
rower  AFN  and  the  country  where  the 
borrower  AFN  is  located. 

(iii)  Item  IV.  In  entry  (a)(1),  the 
term  “credit  facility”  refers  to  an  ar¬ 
rangement  with  a  lender  (such  as  a  line 
of  credit  or  revolving  credit  arrange¬ 
ment)  whereby  funds  may  be  taken 
down  from  time  to  time  over  a  specified 
period  up  to  a  stated  maximum  aggre¬ 
gate  amount,  as  described  in  §  1002(e) 
(3) .  In  such  cases,  a  DI  may  file  a  single 
certificate  with  respect  to  such  credit 
facility,  instead  of  filing  separate  certifi¬ 
cates  for  each  borrowing  by  the  DI  or 
guarantee  of  an  AFN’s  borrowing  pur¬ 
suant  to  the  arrangement  involved. 
(Although  §  1002(e)(3)  provides  that  a 
certificate  with  respect  to  a  credit  facility 
should  be  filed  on  or  prior  to  the  date  of 
the  first  takedown,  OFDI  will  treat  such 
certificates  as  timely  filed  if  they  are  de¬ 
livered  within  10  days  after  the  first 
takedown.)  A  credit  facility  will  be  certi¬ 
fied  only  when  first  made  or  at  the  time 
of  its  renewal.  A  DI  must  file  a  new  certi¬ 
ficate  upon  expiration  of  a  credit  facility 
and  the  execution  of  a  new  credit  facility, 
but  only  to  the  extent  that  borrowings 
pursuant  to  the  credit  facility  are  not 
outstanding  at  the  time  of  renewal.  If 
borrowings  are  outstanding,  the  renewal 
of  the  credit  facility  is  simply  a  renewal 
of  the  borrowing,  and  no  new  certificate 
need  be  filed.  (The  renewal  or  refinanc¬ 
ing,  as  described  in  5  1002(e)(2),  of  a 
takedown  under  a  credit  facility  or  of  an 
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isolated  borrowing  need  not  be  certified 
at  that  time,  since  the  renewal  or  re¬ 
financing  is  not  the  making  of  a  new 
borrowing  or  guarantee  of  an  AFN  bor¬ 
rowing  (see  §  324(b)  (1) .) 

Entry  (a)  (2)  deals  with  a  new  bor¬ 
rowing  or  a  single  takedown  pursuant 
to  a  credit  facility  if  the  DI  did  not  file 
a  certificate  with  respect  to  the  entire 
credit  facility,  but  is  filing  separately  for 
each  separate  takedown  pursuant  to  a 
credit  facility.  In  a  few  isolated 
instances,  however,  such  as  where  DI 
desires  to  change  the  statement  made  in 
a  certificate  or  where  changed  or  addi¬ 
tional  facts  provide  a  more  favorable 
basis  for  making  a  certificate,  the  DI 
may  desire  to  file  a  second  certificate  for 
a  single  takedown  under  a  credit  facility 
for  which  a  certificate  has  previously 
been  filed.  In  that  event,  (a)  (2)  should 
be  checked. 

Example  28.  On  September  1,  1970,  DI  en¬ 
ters  Into  a  revolving  credit  arrangement  with 
a  foreign  bank  pursuant  to  which  DI  may 
borrow  up  to  $5  million  through  August  31, 
1974.  Borrowings  under  the  arrangement  are 
to  be  made  against  notes  with  maturities  of 
180  days,  renewable  within  the  overall  period 
of  the  arrangement.  Funds  borrowed  under 
this  arrangement  are  to  be  invested  by  DI  in 
a  Schedule  A  AFN,  where  the  DI  has  a  his¬ 
torical  allowable  of  $7,500,000.  DI  believes, 
as  of  September  1,  1970,  that  positive  direct 
investment  in  Schedule  A  in  1974,  when  all 
outstanding  indebtedness  will  be  paid  in  full, 
will  not  exceed  $6,500,000.  In  this  situation, 
DI  may  file  a  single  Form  FDI-106  on  the 
basis  that  all  repayments  made  within  7 
years  from  the  date  of  each  borrowing  un¬ 
der  the  revolving  credit  arrangement  will 
be  authorized  by  S  504.  In  completing  Item 
IV  of  Form  FDI-106,  DI  should  check  (a)(1), 
entering  $5  million  as  the  amount  of  the 
credit  facility  in  IV (b)  and  September  1, 
1970  as  the  date  in  IV  (c) . 

On  August  31,  1974,  consider  the  follow¬ 
ing  alternative  possibilities: 

(a)  All  borrowings  made  under  the  ar¬ 
rangement  have  been  repaid  in  full.  DI  and 
the  bank  renew  the  revolving  credit  arrange¬ 
ment  on  the  same  terms  for  an  additional  2- 
year  period,  ending  August  31,  1976.  Funds 
borrowed  under  the  arrangement  as  renewed 
are  also  to  be  invested  in  Schedule  A  AFNs. 
In  this  situation.  DI  must  file  a  new  certifi¬ 
cate  stating  the  belief  that  all  repayments 
made  within  7  years  from  the  date  of  each 
borrowing  will  be  authorized  by  §  504.  DI 
will  check  (a)(1)  of  Item  IV  and  will  also 
enter  the  amount  of  the  credit  facility  ($5 
million)  and  the  date,  August  31,  1974. 

(b)  The  arrangement  is  renewed,  with 
$5  million  of  borrowings  under  the  prior 
arrangement  still  outstanding.  The  funds  to 
be  borrowed  under  the  renewed  arrangement 
are  to  be  used  to  refinance  the  outstanding 
Indebtedness.  Since,  by  virtue  of  the  pro¬ 
visions  of  §  1002(e)(2),  funds  borrowed  un¬ 
der  the  renewed  arrangement  to  refinance 
existing  Indebtedness  will  not  constitute  new 
borrowings,  DI  is  not  required  to  file  any 
additional  certificates  because  of  the  renewal 
of  the  arrangement. 

(c)  The  arrangement  is  renewed,  with 
$3  million  of  borrowings  under  the  prior  ar¬ 
rangement  outstanding.  Thus,  $3  million  of 
borrowing  under  the  renewal  will  be  used  to 
refinance  outstanding  indebtedness,  and  does 
not  constitute  a  new  borrowing.  The  remain¬ 
ing  $2  million  will  constitue  a  new  borrow¬ 
ing,  when  DI  takes  down  that  amount.  DI 
plans  to  invest  the  $2  million  in  the  Sched¬ 
ule  A  AFN,  so  that  DI  may  file  a  single  cer¬ 
tificate  with  respect  to  the  $2  million  bor¬ 
rowing  it  may  make  under  the  renewal  agree¬ 


ment.  If  DI  files  a  single  certificate,  entry 
(a)(1)  should  be  checked.  The  amount  of 
the  arrangement  is  $5  million  and  the  date 
is  August  31,  1974.  However,  DI  will  certify 
only  to  $2  million  of  borrowings  ($5  million 
lees  $3  million) . 

Entry  (a)  (3)  Is  for  a  borrowing  con¬ 
stituting  a  refinancing  of  a  foreign  bor¬ 
rowing  or  long-term  foreign  borrowing 
previously  certified.  Although  a  refinanc¬ 
ing  borrowing  as  described  in  §  324(b) 
(l)need  not  be  certified,  there  may  be 
instances  when  a  foreign  lender  may  in¬ 
sist  on  certification. 

Entry  (a)(4)  should  be  checked  if 
Item  n  (b)  or  (c)  was  checked. 

Entry  (b)  should  show  the  principal 
amount  of  the  transaction  being  certi¬ 
fied.  If  an  offering  with  warrants 
attached  is  made  by  a  DI,  a  certain  por¬ 
tion  of  the  funds  or  other  property 
received  from  the  offering  will  be  attrib¬ 
utable  to  sale  of  the  warrants  and,  there¬ 
fore,  will  not  constitute  proceeds  of 
long-term  foreign  borrowing.  In  such 
case,  the  DI  should  indicate  the  value  of 
the  warrants,  based  upon  a  valuation  by 
one  or  more  of  the  principal  underwriters 
or  by  DI’s  independent  financial  counsel. 
(OFDI  reserves  the  right  to  review  the 
reasonableness  and  accuracy  of  any  such 
valuation.)  Hie  value  of  the  warrants 
should  be  deducted  from  aggregate  prin¬ 
cipal  amount  of  the  bonds  or  debentures, 
and  the  difference  is  the  amount  of  po¬ 
tential  repayment  that  must  be  certi¬ 
fied.  (See  §  324.)  If  such  an  offer  is  made 
by  an  AFN  of  DI,  attachment  of  war¬ 
rants  will  not  have  an  effect  on  the 
amount  of  the  borrowing.  However,  DI 
must  reflect,  on  the  appropriate  Form 
FDI-102  or  Form  FDI-102F,  a  trans¬ 
fer  of  capital  from  DI  to  AFN  in  the 
amount  of  the  value  of  the  warrants.  The 
DI  must  certify  with  respect  to  poten¬ 
tial  repayment  of  the  full  aggregate 
principal  amount  of  the  debt. 

Entry  (c)  should  show  the  date  of  the 
transaction  being  certified.  See  §  1002 
(e)  (1)  and  §§  B1001-1  and  1002-2  above. 

(iv)  Item  V.  DI  must  check  the  box 
preceding  the  category  of  §  324(a)(1) 
under  which  a  borrowing  qualifies  as  a 
foreign  borrowing. 

(v)  Item  VI.  Item  VI  follows  the  struc¬ 
ture  of  §  1002(b).  Statement  (a)  restates 
§  1002(b)(1),  and  Statement  (b)  re¬ 
states  §  1002(b)(2).  In  order  to  obtain 
authorization  to  repay  a  borrowing  de¬ 
scribed  in  §  1002(a)  (5)  or  (6),  a  DI 
must  make  one  of  the  two  statements  by 
checking  the  appropriate  box  opposite 

(a)  or  (b) .  With  respect  to  either  state¬ 
ment,  a  DI  must  check  at  least  one  of 
the  boxes.  If  none  of  the  premises  ex¬ 
pressly  stated  under  Statement  (a)  or 

(b)  corresponds  to  the  particular  facts 
of  the  transaction,  the  DI  must  check 
the  box  marked  “Other”  and  write  the 
particular  reason  for  making  the 
statement. 

In  order  to  make  Statement  (a) ,  a  DI 
must  have  reason  to  believe,  based  on  all 
the  facts  and  circumstances  existing  at 
the  time  the  certificate  is  delivered  to 
OFDI,  that  there  will  not  be  any  repay¬ 
ment  of  the  borrowing  within  7  years  of 
the  date  of  the  borrowing,  or  the  date 
of  the  guarantee  if  the  borrowing  is  by 


an  AFN.  For  purposes  of  determining 
the  7-year  period  when  a  guaranteed 
borrowing  by  an  AFN  is  involved,  the 
date  of  the  guarantee  of  the  borrowing 
is  considered  to  be  the  first  date  when 
both  the  guaiantee  and  the  borrowing 
by  the  AFN  are  in  existence,  e.g.,  when 
the  guarantee  has  been  executed  and 
the  borrowing  has  been  taken  down.  As 
to  borrowings  made  under  a  credit  fa¬ 
cility,  the  7-year  period  is  computed 
separately  for  each  borrowing  made 
under  the  facility. 

When  making  Statement  (a),  a  DI 
need  consider  only  whether  repayment 
of  the  borrowing  can  be  postponed  for 
a  period  of  7  years.  Whether  positive 
direct  investment  resulting  from  repay¬ 
ment  at  that  time  will  be  authorized  by 
the  DI’s  Subpart  E  allowables  is  irrele¬ 
vant.  For  example,  a  DI  that  has  only  a 
§  507  allowable  may  make  the  statement 
with  respect  to  a  $10  million  borrowing 
made  in  1970,  even  though  repayment  in 
1977  would  exceed  the  present  §  507  al¬ 
lowable.  (When  the  borrowing  is  repaid 
in  1977,  §  1003  requires  that  positive  di¬ 
rect  investment  resulting  from  repay¬ 
ment  will  be  a  first  charge  against  Sub¬ 
part  E  allowables.)  Similarly,  even 
though  a  DI  would  be  able  to  offset  any 
positive  direct  investment  (e.g.,  by  al¬ 
locating  proceeds  of  other  long-term 
foreign  borrowing)  resulting  from  a  re¬ 
payment  within  7  years,  DI  may  not 
certify  on  the  basis  of  Statement  (a) .  In 
such  case,  DI  should  use  Statement  (b) . 

Statement  (b)  may  be  made  if  a  DI 
cannot  make  Statement  (a) .  In  order  to 
make  Statement  (b)  a  DI  must  have 
reason  to  believe,  based  on  all  the  facts 
and  circumstances  existing  at  the  time 
the  certificate  is  delivered  to  OFDI,  that 
any  repayment  within  7  years  of  the  bor¬ 
rowing  either  will  not  result  in  positive 
direct  investment  in  Schedules  A,  B,  or 
C,  or  that  if  such  repayment  does  result 
in  positive  direct  investment,  such  posi¬ 
tive  direct  investment  will  be  authorized 
during  the  year  when  repayment  is  made 
by  the  DI’s  Subpart  E  (or  M)  allowables 
in  the  scheduled  area  in  which  the  trans¬ 
fer  of  capital  under  §  312(a)  (6)  or  (7) 
is  incurred.  Upon  the  expiration  of  the 
7 -year  period,  any  repayment  made  by 
DI  will  be  authorized  by  §  1002,  even  if 
resulting  in  positive  direct  investment  in 
excess  of  Subpart  E  (or  M)  allowables 
so  long  as  DI  has  satisfied  the  conditions 
of  Statement  (b)  during  the  7 -year  pe¬ 
riod.  When  making  such  statement,  a  DI 
may  assume  that  the  §§  503  and  507  al¬ 
lowables  will  continue  to  be  the  amount 
in  effect  during  the  year  when  the  cer¬ 
tificate  is  filed.  Thus,  a  DI  filing  during 
1970  may  assume  that  the  §  503  allow¬ 
able  will  continue,  in  future  years,  at  $1 
million  and  that  §  507  allowables  will  be 
$1  million  for  Schedules  B  and  C  and  $4 
million  for  Schedule  A.  Similarly,  a  DI 
may  assume  that  historical  allowables 
will  continue,  in  future  years,  at  the 
amounts  set  by  §  504  (a)  and  (c)  in  the 
year  of  filing,  that  for  purposes  of 
§  504(b)  earnings  allowables  will  con¬ 
tinue  to  be  based  on  30  percent  of  earn¬ 
ings  in  the  appropriate  prior  year  or 
years,  and  that  the  §  506  incremental 
earnings  allowable  will  continue  to  be 
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computed  in  the  same  manner.  On  the 
other  hand,  where  the  transaction  in¬ 
volved  is  a  borrowing  by  an  AFN  with 
the  DI’s  guarantee,  DI  must  make  a  rea¬ 
sonable  estimate  of  future  AFN  earnings, 
based  on  facts  and  circumstances  exist¬ 
ing  at  the  time  the  certificate  is  filed. 

When  filing  each  certificate  with  re¬ 
spect  to  a  borrowing,  the  DI  must  also 
take  into  consideration  the  projected  use 
of  allowables  in  the  year  when  repay¬ 
ment  falls  due.  For  example,  a  DI  elect¬ 
ing  to  be  governed  by  §  503  during  1970 
and  expecting  to  use  the  §  503  allowable 
through  1972  could  not  file  certificates  in 
1970  containing  Statement  (b)  with  re¬ 
spect  to  two  borrowings,  each  for  $1  mil¬ 
lion  and  each  requiring  full  principal  re¬ 
payment  in  1972.  Basing  certification  on 
the  availability  of  a  certain  allowable  in 
a  future  year,  however,  does  not  bind  the 
DI  to  elect  such  allowable  under  §  502 
for  the  year  in  question. 

The  following  examples  illustrate  situ¬ 
ations  in  which  the  assurances  contained 
in  Statement  (a)  would  be  appropriate: 

Example  29.  DI  borrows  $1  million  from  a 
foreign  bank  on  September  1,  1970,  giving  the 
bank  a  note  maturing  on  September  1,  1977. 
The  DI  may  file  a  certificate  under  |  1002(b) 
by  checking  the  box  opposite  Statement 
(a)(1)  of  Item  VI  on  Form  FDI-106,  since  no 
principal  payments  are  required  within  7 
years. 

Example  30.  On  September  1,  1970,  DI’s 
international  finance  subsidiary  issues  to 
non-Canadian  foreign  nationals  debentures 
in  the  principal  amount  of  $10  million,  ma¬ 
turing  on  March  1,  1977.  DI  intends  to  re¬ 
finance  the  borrowing  on  March  1,  1977  by 
making  a  6-month  borrowing  from  a  foreign 
bank.  DI  may  certify  under  §  1002(b)  (1)  by 
checking  the  box  opposite  Statement  (a)  (2) 
of  Item  VI  on  Form  FDI-106,  because  DI  be¬ 
lieves  that  the  borrowing  can  be  refinanced 
for  a  total  period  of  7  years. 

Example  31.  DI’s  sole  AFN  in  Schedule  C 
borrows  $1  million  from  a  foreign  bank  on 
September  1,  1970,  giving  the  bank  its  note 
maturing  on  August  31,  1972.  The  note  is 
guaranteed  by  DI.  DI  has  reason  to  believe, 
under  existing  circumstances,  that  the  AFN 
will  have  sufficient  financial  resources  in 
1972  (generated  by  depreciation,  earnings, 
and  borrowings)  to  repay  the  loan  and  to 
pay  all  dividends  required  to  satisfy  limita¬ 
tions  on  positive  direct  investment  imposed 
by  the  regulations.  (See  1  1002(c)(3).)  DI 
may  file  a  certificate  under  §  1002(b)(1)  by 
checking  the  box  opposite  Statement  (a)(3), 
because  DI  does  not  anticipate  being  called 
upon  to  make  any  principal  repayments  of 
the  borrowing  pursuant  to  the  guarantee. 

The  following  examples  illustrate  sit¬ 
uations  in  which  the  assurances  con¬ 
tained  in  Statement  (b)  would  be  appro¬ 
priate: 

Example  32.  DI  borrows  $500,000  from  a 
foreign  bank  in  September  1970,  using  the 
proceeds  to  purchase  all  voting  stock  of  a 
company  in  Schedule  A.  The  borrowing  is 
repayable  in  1972,  and  DI  does  not  anticipate 
having  any  allowable  under  §  504  or  §  506 
during  1972.  The  DI  believes,  under  existing 
circumstances,  that  the  acquired  company 
will  earn  $40,000  in  1972,  all  of  which  will  be 
reinvested,  but  (apart  from  repayment  of  the 
loan  and  such  reinvested  earnings)  does  not 
intend  to  make  any  other  positive  direct 
investment  in  excess  of  $250,000.  In  this  sit¬ 
uation,  DI  may  file  a  certificate  under  §  1002 
(b)  (2),  checking  Statement  (b).  Repayment 
of  the  $500,000  borrowing  in  1972,  plus  the 


$40,000  of  reinvested  earnings  in  1972,  plus 
$250,000  of  other  positive  direct  Investment 
would  result  in  positive  direct  investment 
of  $790,000  during  that  year,  all  of  which 
would  be  authorized  by  §  503  or  §  507. 

Example  33.  During  1970,  DI  has  historical 
allowables  of  $400,000  in  Schedule  C,  $5  mil¬ 
lion  in  Schedule  B  and  $10  million  in  Sched¬ 
ule  A.  The  §  504(a)  historical  allowable  is 
elected  and,  under  the  upstream  provision 
of  §  504(c)(1),  DI  has  a  total  allowable  in 
Schedule  C  of  $600,000  for  1970,  based  on 
1969  annual  earnings  of  DI’s  Schedule  C  AFNs 
of  $2  million.  During  September  1970,  DI 
makes  long-term  foreign  borrowing  of  $1 
million  which  will  be  repaid  in  1972.  DI 
intends  to  invest  the  $1  million  in  Schedule 
C  AFNs.  DI  has  reason  to  believe,  based  on 
existing  circumstances,  that  the  Schedule  C 
AFNs  will  have  annual  earnings  in  1971  of 
$4  million,  giving  DI  a  Schedule  C  allowable 
during  1972  of  $1,200 ,'000.  DI  further  has 
reason  to  believe  that  the  AFNs,  in  1972,  will 
reinvest  no  more  than  $200,000  of  their  earn¬ 
ings.  Under  these  circumstances,  DI  may 
file  a  certificate  under  §  1002(b)  (2) ,  checking 
Statement  (b)  of  Item  VI  on  Form  FDI-106, 
because  there  is  reason  to  believe  that  repay¬ 
ment  of  the  borrowing  in  1972  will  be  au¬ 
thorized  within  the  Schedule  C  allowable  for 
that  year.  (Note  that  DI  cannot  base  certifi¬ 
cation  on  the  allowable  available  in  Schedule 
B  or  A,  even  though  such  allowables  would 
be  reduced  in  1971  (pursuant  to  §  1003)  if 
the  Schedule  C  allowable  is  not  sufficient  to 
absorb  the  charge  when  the  debt  is  repaid.) 

Example  34.  For  1970,  DI  elects  the  histori¬ 
cal  §  504(a)  allowable,  with  a  Schedule  B 
allowable  of  $1,200,000.  During  1970,  DI’s 
Schedule  B  AFNs  have  earnings  of  $2  million, 
all  of  which  DI  desires  to  reinvest  (resulting 
in  positive  direct  investment  of  $2  million) . 
DI  makes  long-term  foreign  borrowing  in 
October  1970  of  $800,000,  which  will  be  repaid 
in  November  1971,  and  allocates  the  proceeds 
to  positive  direct  investment  in  Schedule  B 
at  the  end  of  1970.  DI  has  reason  to  believe 
that  the  AFNs  in  Schedule  B  will  again  have 
$2  million  of  earnings  during  1971,  but 
that  they  will  be  able  to  declare  $800,000  of 
dividends.  DI  further  plans,  during  1971,  to 
liquidate  certain  Schedule  B  holdings,  which 
liquidation  will  result  in  a  negative  net  trans¬ 
fer  of  capital  during  1971  of  $900,000.  Under 
these  circumstances,  DI  may  file  a  certificate 
under  §  1002(b)  (2),  checking  Statement  (b) 
of  Item  VI  on  Form  FDI-106,  because  there 
is  reason  to  believe  that  positive  direct  in¬ 
vestment  resulting  from  repayment  of  the 
borrowing  in  1971  will  be  authorized  under 
the  Schedule  B  allowable. 

§  B1002— 3  Certification  with  respect  to 
convertible  debt. 

Section  1002(c)(2)  provides  that,  un¬ 
der  certain  circumstances,  a  DI  may 
exclude  potential  transfers  of  capital  re¬ 
sulting  from  conversion  of  debt  instru¬ 
ments  into  equity  securities  of  the  DI  in 
determining  (for  purposes  of  Subpart  J) 
whether  positive  direct  investment  re¬ 
sulting  from  repayment  will  be  author¬ 
ized  by  Subpart  E  (or  M)  allowables.  No 
certificate  is  required  with  respect  to 
positive  direct  investment  resulting  from 
the  conversion  itself  (§  1002(a)  (3) ) .  Ac¬ 
cordingly,  §  1002(c)  (2)  is  applicable  to 
certification  as  to  (i)  repayment  by  a  DI 
pursuant  to  guarantee  of  an  AFN’s  con¬ 
vertible  debt  (under  §  1002(a)(5)),  (ii) 
cash  repayment  of  a  DI’s  convertible 
long-term  foreign  borrowing  (under 
§  1002(a)  (6) ) ,  or  (iii)  repayment  (under 
§  1002(a)  (1)  or  (4))  of  a  borrowing 
unrelated  to  the  convertible  debt  at  a 
time  such  debt  is  outstanding. 


The  effect  of  §  1002(c)  (2)  is  that,  in 
the  stated  circumstances,  a  DI  may  rely 
on  future  allowables  and  their  availa¬ 
bility  for  cash  repayment  of  borrowings, 
without  having  to  take  into  considera¬ 
tion  the  potential  charge  to  such  allow¬ 
ables  resulting  from  a  conversion.  For 
example,  if  a  DI  which  elects  §  503  has 
made  a  public  offering  of  20-year  con¬ 
vertible  debentures  in  principal  amount 
of  $20  million,  and  subsequently  makes 
$1  million  of  long-term  foreign  borrow¬ 
ing  to  be  repaid  in  5  years,  a  §  1002(b)  (2) 
certificate  may  properly  be  executed  as 
to  the  $1  million  borrowing  notwith¬ 
standing  that  potential  conversions  of 
the  outstanding  convertible  debt  could 
use  up  DI’s  §  503  allowable  for  the  year 
the  $1  million  borrowing  is  repaid  (as¬ 
suming  the  conditions  in  the  proviso 
to  §  1002(c)(2)  are  satisfied). 

On  the  other  hand,  if  convertible  debt 
fails  to  meet  either  of  the  two  conditions 
in  the  proviso  to  §  1002(c)  (2),  potential 
conversions  must  be  taken  into  account 
when  filing  certificates.  If  the  convertible 
debt  does  not  have  an  original  maturity 
of  7  years,  potential  charges  to  positive 
direct  investment  resulting  from  conver¬ 
sions  must  be  considered  by  the  DI  in 
determining  whether  sufficient  allow¬ 
ables  will  exist  during  any  year  to  au¬ 
thorize  cash  retirement  of  the  convert¬ 
ible  debt  or  of  any  other  borrowing  by 
the  DI  or  an  AFN.  Similarly,  potential 
charges  against  allowables  must  also  be 
taken  into  account  by  the  DI  if  a  non¬ 
public  debt  issue  is  convertible  within  3 
years  of  the  date  of  issuance.  Potential 
charges  against  allowables  resulting 
from  conversion  need  not  be  taken  into 
account,  even  if  the  debt  is  convertible 
within  3  years  of  the  date  of  issuance,  if 
the  convertible  debt  is  a  public  offering. 

The  term  “public  offering”  for  pur¬ 
poses  of  the  second  condition  in  the  pro¬ 
viso  to  §  1002(c)  (2)  means  generally  that 
at  least  half  of  the  issue  must  be  distrib¬ 
uted  through  normal  investment  banking 
channels  abroad,  or  sold  to  foreign  pur¬ 
chasers  engaged  in  the  business  of  deal¬ 
ing  in  securities,  in  a  manner  affording 
reasonable  prospects  of  an  effective  sec¬ 
ondary  market  for  the  securities. 

If,  in  connection  with  a  convertible 
debt  issue,  DI  certifies  under  §  1002(b) 

( 1 )  that  no  principal  repayments  will  be 
made  within  7  years,  DI  need  not  con¬ 
sider  potential  conversions  even  though 
the  issue  does  not  satisfy  the  proviso  of 
§  1002(c)  (2) .  However,  whenever  DI  files 
a  certificate  under  §  1002(b)  (2) ,  and  con¬ 
vertible  debt  is  outstanding  that  falls 
into  either  of  the  conditions  of  the  pro¬ 
viso  to  §  1002(c)(2),  potential  conver¬ 
sions  must  be  considered  by  the  DI. 

Example  35.  DI  has  no  §  504  allowables.  In 
September  1968,  DI  purchased  all*  stock  of  a 
BrazUian  corporation  from  an  unafflllated 
foreign  national  (X)  in  exchange  for  a  $5 
mfilion  debenture  issue  maturing  in  10  years 
and  convertible  (in  whole  or  in  part)  into 
common  stock  of  DI  commencing  3  years 
from  date  of  Issuance.  Interest  on  the  de¬ 
bentures  is  payable  semiannually,  but  in  the 
event  of  default  on  payment  of  any  Interest 
instaUment,  X  has  the  right  to  declare  the 
entire  principal  sum  to  be  immediately  due 
and  payable.  However,  DI  was  in  good 
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financial  condition  and  did  not  anticipate  de¬ 
fault  in  interest  payments.  DI  filed  a  certifi¬ 
cate  under  I  1002(b)(1),  since  no  principal 
repayments  are  required  to  be  made  within 
7  years  from  the  date  of  issue.  (Repayment 
by  reason  of  conversion  would  be  authorized 
by  $  1002(a)(3),  without  regard  to  the  Sub¬ 
part  J  certification  requirements.)  In  1970, 

DI  desires  to  make  long-term  foreign  borrow¬ 
ing  of  $4  million,  to  be  repaid  in  1972,  and 
to  allocate  the  proceeds  thereof  to  positive 
direct  investment  in  Schedule  A.  Without 
regard  to  any  charge  against  the  I  507(a)  (2) 
allowable  resulting  from  conversion  of  the 
debenture,  DI  may  file  a  certificate  with 
respect  to  the  long-term  foreign  borrowing 
under  §  1002(b)(2)  if  there  is  reason  to  be¬ 
lieve  that  the  entire  §  507(a)  (2)  allowable 
will  be  available  to  authorize  repayment  in 
1972. 

Example  36.  In  1968,  DI  made  a  public  of¬ 
fering  of  $2  million  principal  amount  of  con¬ 
vertible  debentures,  maturing  in  1988  and 
convertible  after  6  months  from  the  date 
of  issue.  The  proceeds  were  immediately  in¬ 
vested  in  Schedule  C.  DI  filed  a  certificate 
under  §  1002(b)(1)  with  respect  to  the  bor¬ 
rowing.  In  1970,  DI  makes  a  $5  million  long¬ 
term  foreign  borrowing  from  a  foreign  bank, 
repayable  at  the  rate  of  $1  million  annually 
for  the  next  5  years,  and  DI  allocates  the 
proceeds  thereof  to  Schedule  C  positive  di¬ 
rect  investment.  In  1970,  DI  has  a  §  504(b) 
Schedule  C  allowable  of  $2,500,000,  and  has 
reason  to  believe  that  (except  for  any  posi¬ 
tive  direct  investment  resulting  from  con¬ 
version  of  the  convertible  debt)  repayment 
of  the  bank  loan  can  be  accomplished  within 
this  allowable  over  the  next  5  years.  (DI  ex¬ 
pects  to  have  annual  earnings  of  $6  million 
in  Schedule  C,  to  cause  Schedule  C  AFNs  to 
declare  dividends  of  $4,500,000  per  year,  and 
does  not  expect  to  make  any  positive  net 
transfer  of  capital  for  the  next  5  years.)  DI 
does  not  have  to  make  allowance  for  positive 
direct  investment  resulting  from  potential 
conversions  of  the  debenture  issue  when 
analyzing  its  ability  to  file  a  certificate  with 
respect  to  the  bank  borrowing  under  §  1002 
(b)(2). 

Example  37.  On  September  1,  1970,  DI 
publicly  offers  $20  million  principal  amount 
of  debentures  with  maturity  of  25  years, 
convertible  into  stock  of  DI  at  any  time 
after  6  months  from  the  date  of  issue.  The 
offering  qualifies  as  long-term  foreign  bor¬ 
rowing,  and  DI  immediately  invests  the  pro¬ 
ceeds  in  Schedule  C,  where  DI  has  a  historical 
allowable  of  $2  million.  Under  the  underwrit¬ 
ing  agreement,  DI  must  make  mandatory 
sinking  fund  payments  to  be  used  by  a 
trustee  to  redeem  debentures  in  the  prin¬ 
cipal  amount  of  $1  million  in  each  of  the 
years  1975  through  1993.  Because  original 
maturity  of  the  debenture  issue  is  only  5 
years,  and  not  7  years,  consideration  must  be 
given  to  whether  the  $1  million  repayment  of 
principal  that  will  be  charged  to  DI’s  Sched¬ 
ule  C  allowable  during  the  years  1975-77, 
together  with  potential  conversions,  can  be 
made  within  the  allowable  for  that  schedule. 
While  DI  cannot  certify  under  §  1002(b)  (2) 
in  these  circumstances,  a  certificate  under 
1  1002(b)(1)  could  still  be  executed  if  DI 
has  reason  to  believe  that  any  cash  principal 
repayments  or  conversions  in  excess  of  the 
Schedule  C  allowable  could  be  refinanced  so 
that  the  full  amount  of  the  borrowing  would 
have  been  continuously  outstanding  for  at 
least  7  years. 

§  B 1003—1  Effect  of  trar>«fers  of  capital 
in  repayment  of  borrowings. 

Section  1002  provides  that  positive  di¬ 
rect  investment  attributable  to  transfers 
of  capital  in  connection  with  repayments 
of  certain  borrowings  are  generally  au¬ 
thorized,  subject  to  S  1003.  Such  repay¬ 


ments  are  authorized  even  though  posi¬ 
tive  direct  investment  resulting  there¬ 
from  exceeds  a  DI’s  available  allowables 
during  the  year  of  repayment.  However, 
to  the  extent  DI  has  allowables,  §  1003 
requires  that  such  allowables  be  reduced 
by  the  amount  of  the  repayment.  (The 
$4  million  Schedule  A  supplemental  al¬ 
lowable  is  reduced  only  to  the  extent  the 
loan  being  repaid  was  used  in  connection 
with  direct  investment  in  Schedule  A.)  If 
the  amount  repaid  exceeds  the  allowables 
available  in  the  year  of  repayment,  the 
excess  will  be  carried  over  and  charged 
against  allowables  in  succeeding  years 
until  reductions  equal  the  amount  of  re¬ 
payment.  Accordingly,  repayment  of  a 
borrowing  is  permitted  but  a  DI’s  allow¬ 
ables  are  correspondingly  reduced  in  the 
year  of  repayment  and,  if  necessary,  in 
succeeding  years. 

The  amount  of  positive  direct  invest¬ 
ment  made  by  a  DI  under  §  1002  is 
called  the  “repayment  charge.”  The  al¬ 
lowables  elected  by  DI  under  Subpart  E 
(and  Subpart  M,  if  applicable)  are  re¬ 
duced,  but  not  to  less  than  zero,  until 
such  reductions  equal  the  repayment 
charge.  Of  the  Subpart  E  allowables,  the 
§  506  incremental  earnings  allowable  is 
thj  last  to  be  reduced.  Subpart  M  allow¬ 
ables  are  reduced  after  Subpart  E  allow¬ 
ables,  unless  the  repayment  charge  is 
incurred  in  connection  with  the  DI’s 
foreign  air  transportation  operations  (see 
55  1301-1302),  in  which  case  the  Sub¬ 
part  M  allowable  is  reduced  first.  Re¬ 
ductions  of  §  504  allowables  in  Schedule 
C  are  made  first  to  §  504  (a)  and  (c)  or 
(b),  (d)(3),  and  (f)  (3)  (i) ,  and  then  to 
§  504  (e)  and  (f)  (3)  (ii). 

Section  1003(c)  (1)  provides  that  Sub¬ 
part  E  allowables  are  reduced  first  in  the 
scheduled  area  where  positive  direct  in¬ 
vestment  was  made  under  §  1002  and,  to 
the  extent  the  repayment  charge  exceeds 
allowables  available  for  that  scheduled 
area,  then  in  Schedules  C,  B  and  A,  in 
that  order.  If  Subpart  E  allowables  are 
insufficient  to  absorb  the  repayment 
charge.  Subpart  M  allowables  are  then 
reduced. 

Section  1003(c)(5)  deals  with  the  re¬ 
duction  of  the  5  507  allowables.  It  pro¬ 
vides  that  the  $4  million  Schedule  A  sup¬ 
plemental  allowable  (§  507(a)  (2))  will 
be  reduced  only  to  the  extent  that  the  DI 
has  repaid  a  long-term  foreign  borrow¬ 
ing  the  proceeds  of  which  were  expended 
in  Schedule  A  or  were  allocated  to  posi¬ 
tive  direct  investment  in  Schedule  A,  or 
to  the  extent  that  the  DI  has  made  pay¬ 
ments  on  a  guarantee  of  a  Schedule  A 
AFN  borrowing  or  to  enable  a  Schedule  A 
AFN  to  repay  its  borrowing. 

To  the  extent  that  the  repayment 
charge  in  any  year  exceeds  all  applicable 
Subpart  E  and  M  allowables,  §  1003(d) 
provides  that  allowables  in  the  following 
year  or  years  are  reduced  in  the  same 
manner.  However,  a  DI  may  elect  under 
5  1003(d)  not  to  have  its  5  507(a)(2) 
Schedule  A  supplemental  allowable  re¬ 
duced  in  any  year  by  a  carryforward 
(from  1969  or  a  subsequent  year)  of  a 
repayment  charge  attributable  to  Sched¬ 
ule  A. 

(i)  The  repayment  charge.  A  repay¬ 
ment  charge  is  incurred  in  the  amount 


of  positive  direct  investment  resulting 
from  transfers  of  capital  enumerated  in 
§  1002(a)  ( 1 )— (6) ,  namely,  (a)  those  to 
repay  or  enable  the  AFN  to  repay  certain 
borrowings  of  the  AFN;  (b)  those  con¬ 
sisting  of  the  delivery  of  equity  securities 
of  the  DI  upon  conversion  of  certain  debt 
obligations  of  the  DI  or  an  AFN;  or  (c) 
those  made  in  repayment  of  long-term 
foreign  borrowings  of  the  DI. 

Although  the  repayment  charge  is  gen¬ 
erally  incurred  in  the  year  that  positive 
direct  investment  is  made,  transfers  of 
capital  resulting  from  conversion  of  debt 
obligations  are  deemed  (solely  for  pur¬ 
poses  of  §  1003)  to  occur  in  the  year 
immediately  following  the  year  of  con¬ 
version.  (See  §  1002(a)(3),) 

Repayment  of  a  long-term  foreign  bor¬ 
rowing  by  a  DI  (including  delivery  of 
equity  securities  upon  conversion)  results 
in  a  transfer  of  capital  to  the  scheduled 
area  where  the  proceeds  were  expended 
or  allocated  at  the  time  of  repayment  and 
with  respect  to  which  a  deduction  was 
taken  under  §  203(d),  §  306(e),  or  §  313 
(d)  (1) .  If  proceeds  of  the  borrowing  were 
utilized  to  offset  positive  direct  invest¬ 
ment  in  more  than  one  scheduled  area 
at  the  time  of  repayment,  the  transfer  of 
capital  resulting  from  repayment  will  be 
charged  proportionally,  based  on  the  de¬ 
duction  taken  in  each  scheduled  area. 
(See  5  312(a)  (7).)  Note  that  when  there 
is  repayment  of  a  long-term  foreign  bor¬ 
rowing  that  was  not  expended  or  allocat¬ 
ed,  no  transfer  of  capital  will  result. 

Transfers  of  capital  to  repay  or  to  en¬ 
able  an  AFN  to  repay  a  borrowing  made 
by  by  the  AFN  are  charged  against  the 
DI’s  allowables  in  the  scheduled  area  of 
the  AFN. 

(ii)  Reduction  of  allowables.  Section 
1003  (c)  and  (d)  prescribe  the  manner  in 
which  allowables  under  Subparts  E  and 
M  are  reduced  because  of  a  repayment- 
charge  incurred  pursuant  to  §  1002. 

A  special  rule  applies  to  reduction  of 
Schedule  C  allowables  under  §  504.  Sec¬ 
tion  1003(c)  (3)  provides  that  the  allow¬ 
ables  authorizing  positive  direct  invest¬ 
ment  in  Schedule  C  (§  504  (a)  and  (c)  or 
(b),  (d)(3),  and  (f )  (3)  (i) )  are  reduced 
before  those  authorizing  reinvested  earn¬ 
ings  (5  504  (e)  and  (f)(3)(ii)).  If  DI 
has  total  losses  in  Schedule  C  during  the 
year,  the  amount  of  such  losses  does  not 
constitute  an  allowable  under  §  504(e) 
until  the  following  year,  at  which  time  it 
would  be  subject  to  reduction  under 
§  1003. 

Example  38.  In  1970  DI  elects  §  504(b)  with 
an  allowable  in  Schedule  C  of  $2  million. 
DI  also  has  a  carryforward  from  1969  in 
Schedule  C  under  I  504(d)  (3)  of  $300,000  and 
a  reinvested  earnings  allowable  of  $200,000 
under  I  504(f)  (3)  (ii)  as  a  result  of  losses 
in  Schedule  C  during  1968.  During  1970  DI 
incurs  a  repayment  charge  of  $2,400,000  in 
Schedule  C.  After  making  reductions  as  pro¬ 
vided  by  §  1003(c)  (3),  DI  will  have  left  only 
$100,000  of  the  reinvested  earnings  allowable 
under  §  504(f)  (3)  (ii)  - 

A  special  rule  also  applies  to  U.S.-air 
carriers  engaged  in  international  air 
transportation.  Section  1003(c)(4)  pro¬ 
vides  that  where  a  transfer  of  capital 
resulting  in  a  repayment  charge  is  pri¬ 
marily  related  to  operations  in  foreign 
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air  transportation  (as  defined  in  §  1302 
(a)),  the  Subpart  M  allowable  shall  be 
reduced  first.  If  the  repayment  charge 
is  not  related  to'  operations  in  foreign 
air  transportation,  the  Subpart  E  allow¬ 
ables  will  be  reduced  first,  in  accordance 
with  §  1003(c)(1). 

Example  39.  In  1969,  DI,  a  U.S.-flag  air¬ 
line,  has  a  foreign  air  transport  allowable 
of  $1  million  and  §  504(a)  allowables  of 
$500,000  in  Schedule  A,  $600,000  in  Schedule 
B  and  $400,000  in  Schedule  C. 

In  1969  DI  repays  a  $1,500,000  borrowing 
made  in  connection  with  its  operations  in 
foreign  air  transportation,  resulting  in  a 
repayment  charge  of  $1,500,000  under 
55  1002  and  1003. 

First,  DI’s  foreign  air  transport  allowable 
is  reduced  to  zero  and  the  excess  of  $500,000 
is  charged  against  its  I  504(a)  allowables  in 
Schedules  C,  B,  and  A,  in  that  order.  There¬ 
fore,  DI’s  Schedule  C  allowable  is  reduced 
to  zero  and  its  B  allowable  is  reduced  to 
$500,000.  The  $500,000  allowable  in  Sched¬ 
ule  A  is  not  affected. 

Example  40.  During  1969,  DI  repays  a  $1 
million  long-term  foreign  borrowing,  the 
proceeds  of  which  had  been  expended  in 
Schedule  A.  Under  i  1002,  DI  has  made  posi¬ 
tive  direct  investment  in  Schedule  A  of  $1 
million  constituting  the  “repayment  charge” 
for  purposes  of  i  1003.  DI’s  allowables  under 
1  504(a),  which  is  elected  for  1969,  are 
$600,000  in  A,  $300,000  in  B  and  $300,000  in  C. 

Under  5  1003(c)  (1),  the  Schedule  A  allow¬ 
able  ($600,000)  is  first  reduced  to  zero;  then, 
to  the  extent  the  repayment  charge  exceeds 
the  reduction  in  A,  the  excess  reduces  allow¬ 
ables  first  in  C  (by  $300,000  to  zero)  and  then 
in  B  (by  $100,000  to  $200,000).  Therefore,  in 
1969  DI  may  make  no  positive  direct  invest¬ 
ment  in  C,  no  additional  positive  direct 
investment  in  A,  and  positive  direct  invest¬ 
ment  in  B  is  limited  to  $200,000. 

In  1970  the  result  would  be  the  same.  If 
DI  had  a  §  506  incremental  earnings  allow¬ 
able  in  1970,  the  incremental  earnings  allow¬ 
able  would  not  be  reduced  because  the  DI’s 
§  504  (a)  and  (c)  allowables  are  sufficient 
to  cover  the  repayment  charge  and  §  1003 
(c)  (2)  provides  that  the  §  506  incremental 
earnings  allowable  is  the  last  of  the  Subpart 
E  allowables  to  be  reduced.  If,  however,  DI 
does  not  have  a  §  506  incremental  earnings 
allowable  in  1970,  it  would  be  to  DI’s  advan¬ 
tage  to  elect  the  §  507  allowable  for  1970. 
In  such  case,  the  repayment  would  reduce 
DI’s  Schedule  A  allowable  under  §  507(a)  (2) 
from  $4  million  to  $3  million,  and  there 
would  be  no  reduction  of  DI’s  $1  million 
allowable  in  Schedule  B/C. 

Example  41.  Dining  1968,  DI,  with  allow¬ 
ables  of  $2  million  in  Schedule  A  and  zero 
in  Schedules  B  and  C,  repaid  a  $1  million 

1967  borrowing  used  to  acquire  all  outstand¬ 
ing  shares  of  a  German  corporation.  Since 
the  “repayment  charge”  was  incurred  during 

1968  (see  1  1003(a)),  no  reduction  of  any 
allowables  could  be  made  under  the  applica¬ 
ble  1968  regulations,  which  did  not  provide 
(as  does  §  1003(c)(1)  of  the  1969  and  1970 
regulations)  for  reducing  allowables  in  other 
scheduled  areas. 

Although  the  $1  million  repayment  charge 
may  be  applied  in  subsequent  years  (under 
§  1003(c)  (3)  as  in  effect  for  1968),  only 
Schedule  C  allowables  or  the  worldwide  §  503, 
§  507(a)(1),  or  §  506  allowables  may  be 
charged. 

Example  42.  In  1970  DI’s  §  504(b)  earnings 
allowable  is  $660,000  in  Schedule  C,  $1  million 
in  Schedule  B  and  zero  in  Schedule  A.  DI’s 
§  1302  (Subpart  M)  foreign  air  transport 
allowable  is  $700,000.  DI  also  has  a  $200,000 
5  506  incremental  earnings  allowable.  During 


1970  DI  repays  a  long-term  foreign  borrowing, 
the  proceeds  of  which  had  been  expended 
in  making  a  transfer  of  capital  in  the  amount 
of  $2,100,000  to  construct  a  resort  hotel  in 
Schedule  B.  Assuming  the  repayment  is  au¬ 
thorized  by  §  1002,  DI  has  incurred  a  repay¬ 
ment  charge  of  $2,100,000  under  §  1003,  which 
first  reduces  DI’s  §  504(b)  allowable  in  Sched¬ 
ules  B  and  C  to  zero.  DI’s  §  506  allowable  is 
then  reduced  to  zero,  and  the  Subpart  M 
allowable  is  reduced  to  $400,000.  See  5  1003 
(c)  (1)  and  (2). 

The  §  506  incremental  earnings  allow¬ 
able  is  the  last  Subpart  E  allowable  to  be 
reduced  under  §  1003  (see  §  1003(c)  (2)). 

Example  43.  DI  elects  to  be  governed  by 
§  503  in  1970  and  has  a  §  506  allowable  of 
$100,000.  DI  makes  a  $1,050,000  repayment 
under  §  1002. 

After  the  reductions  under  §  1003,  DI  has 
$50,000  of  its  5  506  allowable  left.  (See  also 
Example  46  below.) 

In  general,  all  allowables  (including 
accrued  carryforwards)  for  the  year  are 
reduced  under  §  1003(c)  to  the  extent  of 
the  repayment  charge.  If  the  repayment 
charge  exceeds  the  reductions  in  allow¬ 
ables  for  any  year,  the  difference  is  car¬ 
ried  forward  to  the  following  year,  and 
the  same  procedure  for  reducing  allow¬ 
ables  is  repeated.  (Note  that  carryfor¬ 
ward  of  charges  to  the  §  507(a)  (2)  al¬ 
lowable  is  subject  to  a  special  rule.  See 
paragraph  (iii)  below.) 

Example  44.  DI  elects  §  503  in  1969  and  re¬ 
pays  a  $1,500,000  borrowing,  of  which  $900,- 
000  had  been  expended  in  Schedule  C  and 
$600,000  in  Schedule  A. 

In  1969,  DI’s  §  503  allowable  is  reduced  to 
zero.  The  remaining  $500,000  repayment 
charge  is  carried  to  1970. 

In  1970,  DI  elects  §  504(a)  with  allowables 
of  $500,000  in  Schedule  A,  $400,000  in  Sched¬ 
ule  B  and  $100,000  in  Schedule  C. 

Since  the  underlying  borrowing  had  been 
expended  in  more  than  one  scheduled  area, 
the  repayment  charge  must  lie  allocated  be¬ 
tween  Schedules  A  and  C.  Accordingly,  under 
55  1003  and  312(a)(7)  a  repayment  charge 
of  $200,000  is  incurred  in  Schedule  A  (2/5  X 
$500,000)  and  a  repayment  charge  of  $300,- 
000  is  incurred  in  Schedule  C  (3/6  X  $500,000) . 

The  Schedule  A  allowable  is  therefore  re¬ 
duced  by  $200,000  from  $500,000  to  $300,000; 
the  Schedule  C  allowable  is  reduced  to  zero; 
and  the  excess  of  $200,000  reduces  the  Sched¬ 
ule  B  allowable  to  $200,000. 

(iii)  Reduction  of  allowables  under 
§  5 07.  The  §  507(a)  (2)  $4  million  Sched¬ 
ule  A  supplemental  allowable  is  reduced 
only  if  the  repayment  is  related  to  direct 
investment  in  Schedule  A.  Also,  if  there 
is  a  carryforward  of  the  repayment 
charge  attributable  to  Schedule  A,  the 
DI  may  elect  in  the  year  (or  years)  of 
the  carry  forward  not  to  have  its  §  507 
(a)(2)  allowable  reduced. 

Section  1003(c)  (5)  (i)  and  (ii)  provide 
that  the  §  507  (a)  (2)  allowable  may  be  re¬ 
duced  only  to  the  extent  that  the  repay¬ 
ment  is  of  a  long-term  foreign  borrow¬ 
ing  the  proceeds  of  which  were  expended 
in  or  allocated  to  Schedule  A  at  the  time 
of  repayment,  or  to  the  extent  that  the 
payment  was  pursuant  to  a  guarantee 
of  a  Schedule  A  AFN  borrowing  or  was 
to  enable  a  Schedule  A  AFN  to  repay  its 
borrowing.  Unless  the  §  1002  transfer 
of  capital  falls  within  one  of  these  cate¬ 


gories,  the  Schedule  A  supplemental  al¬ 
lowable  will  not  be  reduced,  and  the  re¬ 
payment  charge  will  be  absorbed  entirely 
by  the  §  507(a)(1)  $1  million  allowable 
in  Schedules  B/C. 

A  repayment  charge  attributable  to 
Schedule  A  will  reduce  the  $4  million 
Schedule  A  supplemental  allowable  of 
§  507(a)(2)  before  reducing  the  $1  mil¬ 
lion  allowable  of  §  507(a)  (1). 

Example  45.  DI  elected  5  504(a)  during 
1969  with  allowables  of  $1  million  In  Sched¬ 
ule  A  and  $1  million  In  Schedule  B.  In  1969 
DI  made  $7  mUllon  of  positive  direct  Invest¬ 
ment  in  Schedule  A  and  $5  million  in  Sched¬ 
ule  B,  calculated  as  provided  by  §  306(a). 
To  comply  with  the  regulations,  DI  made 
a  long-term  foreign  borrowing  of  $10  million 
and  allocated  $6  million  of  proceeds  to 
Schedule  A  and  the  remaining  $4  million 
to  Schedule  B  under  §  306(e).  In  1970  DI 
elects  §  507  and  repays  $5  million  of  the 
borrowing.  DI  thus  incurs  a  repayment 
charge  of  $3  million  in  Schedule  A  •  and 
$2  million  in  Schedule  B,  apportioned  as 
provided  by  1312(a)(7).  Under  §  1003,  DI’s 
allowable  under  1  507(a)(2)  in  Schedule 
A  is  reduced  to  $1  million  by  the  $3  million 
attributable  to  Schedule  A.  The  $2  million 
attributable  to  Schedule  B  reduces  the 
5  507(a)(1)  allowable  to  zero  in  1970  and 
again  in  1971. 

Example  46.  For  1970  DI  elects  §  507  and 
also  has  an  incremental  earnings  allowable 
of  $200,000  under  §  506.  DI  has  a  repayment 
charge  of  $5,100,000  in  Schedule  A.  Under 
i  1003,  the  $4  miUlon  allowable  in  Schedule 
A  is  reduced  to  zero;  then  the  $1  million 
allowable  in  Schedules  B  and  C  is  reduced 
to  zero.  The  i  506  allowable  is  then  reduced 
to  $100,000. 

Example  47.  DI  elects  §  507  for  1970  and 
transfers  $5  million  to  its  Schedule  C  AFN 
to  enable  it  to  repay  a  borrowing.  Under 
§  1003,  the  repayment  charge  will  reduce 
DI’s  $1  million  allowable  under  5  507(a)(1) 
to  zero  in  1970,  but  the  §  507(a)  (2)  $4  mil¬ 
lion  Schedule  A  allowable  will  not  be  re¬ 
duced.  The  remaining  $4  million  of  the  re¬ 
payment  charge  will  be  carried  forward  to 
future  years.  If  DI  continues  to  elect  §  507, 
the  $1  million  5  507(a)(1)  allowable  for 
Schedules  B/C  will  be  reduced  to  zero  in 
each  of  the  4  succeeding  years. 

Example  48.  DI  in  1970  has  §  504  (a)  and 
(c)  allowables  of  $2  million  in  Schedule  A, 
$3  million  in  Schedule  B  and  $2  million  in 
Schedule  C,  and  a  5  506  incremental  earn¬ 
ings  allowable  of  $1  million.  During  the  year, 
DI  repays  a  long-term  foreign  borrowing  of 
$7  millon,  the  proceeds  of  which  had  been 
expended  in  Schedule  C.  If  DI  elects  the 
5  504  allowables,  all  of  DI’s  5  504  allowables 
will  be  reduced  to  zero,  pursuant  to  5  1003 
(c)(1)  and  (2),  and  the  only  remaining  al¬ 
lowable  will  be  the  $1  million  5  506  in¬ 
cremental  earnings  allowable.  If  DI  elects 
the  5  507  allowables,  its  §  507(a)  (1)  $1  mil¬ 
lion  allowable  for  Schedules  B/C  will  be 
reduced  to  zero,  as  will  the  5  506  $1  million 
incremental  earnings  allowable.  The  $5  mil¬ 
lion  remaining  of  the  repayment  charge  will 
be  carried  forward  to  future  years,  and  the 
5  507(a)  (2)  $4  million  allowably  will  not  be 
reduced. 

If  a  DI  allocated  proceeds  of  long-term 
foreign  borrowing  to  positive  direct  in¬ 
vestment  under  §  503  and  elects  §  507  (or 
§  504)  in  any  year  in  which  it  incurs  a 
repayment  charge,  the  DI  shall  appor¬ 
tion  the  allocated  amount  to  the  ap¬ 
propriate  schedules  in  the  manner  pro¬ 
vided  by  5  306(e)(3).  (See  5B306-7.) 
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Example  49.  DI  elected  §  503  for  1969  and 
reported  on  Its  annual  report  Form 
FDI-102F  for  the  year  as  follows  ($000 
omitted) : 


Line  11  (Reinvested  earnings)..  2,000 
Line  12  (Transfers  of  capital)..  3,000 

Line  13  (Use  of  proceeds) _ 4,000 

Line  15  (Program  direct  invest¬ 
ment)  _ 1,000 

In  section  VIII  (Use  of  proceeds)  of  Form 
FDI-102F,  DI  reported  as  follows: 

Line  40  (Expenditure  of  pro¬ 
ceeds)  _ 1, 000 

Line  41  (Allocation  of  proceeds 

under  1  306(e)) _ 3,000 

The  proceeds  expended  as  reported  on  Line 
40  were  from  the  same  borrowing  as  that  al¬ 


located  under  §  306(e).  The  expenditures 
were:  Schedule  A— $850,000,  and  Schedule 
C— $150,000. 

In  1970,  DI  elects  §  507  and  repays  $2 
million  of  the  borrowing.  DI  must  first  ap¬ 
portion  the  1969  §306(e)  deduction  (line 
41)  to  each  scheduled  area,  in  accordance 
with  5  306(e)(3).  Assume  that  DI  recalcu¬ 
lates  positive  direct  investment  under  5  306 
(a)  (which  must  include  the  effect  of  deduc¬ 
tions  under  5  313(d)(1)  for  expended  pro¬ 
ceeds)  and  apportions  the  5  306(e)  deduc¬ 
tions  as  follows  ($000  omitted) : 


Scheduled  area 

A 

B  C 

(a)  Direct  investment  under 

5  306(a) _ _ 

1,000 

2,000  1,000 

(b)  Proportionate  share . 

25% 

60%  25% 

(c)  Share  of  §  306(e)  deduction— 

750 

1,500  750 

Therefore,  DI’s  total  deductions  under 
55  306(e)  and  313(d)  (1)  in  1969  for  purposes 
of  5  312(a)(7)  are:  Schedule  A — $1,600,000; 
Schedule  B— $1,500,000;  and  Schedule  C — 
$900,000. 

Consequently,  DIs  repayment  of  $2  mil¬ 
lion  in  1970  will  be  charged  as  follows: 
Schedule  A  (40% )— $800,000;  Schedules  B 
and  C  (60% ) — $1,200,000.  Under  5  1003,  DIs 
5  507(a)  (2)  Schedule  A  allowable  will  be  re¬ 
duced  by  $800,000,  and  the  5  507(a)(1)  al¬ 
lowable  will  be  reduced  to  zero  with  a  carry¬ 
forward  to  1971  of  a  $200,000  charge  against 
the  5  507(a)  (1)  allowable. 

There  is  a  special  rule  regarding  treat¬ 
ment  of  a  carryforward  repayment 
charge  for  DIs  electing  §  507.  As  discuss¬ 
ed  above,  §  1003(c)  (5)  provides  that  in 
the  year  in  which  a  repayment  charge  is 
incurred,  the  §  507(a)(2)  Schedule  A  al¬ 
lowable  will  be  reduced  only  to  the  extent 
that  repayment  is  of  a  borrowing  attribu¬ 
table  to  positive  direct  investment  in 
Schedule  A.  Under  §  1003(d),  dealing 
with  repayment  charges  carried  forward 
to  future  years,  the  same  rule  applies, 
so  that  the  §  507(a)  (2)  Schedule  A  al¬ 
lowable  may  be  reduced  by  a  carryfor¬ 
ward  repayment  charge  only  if  the  re¬ 
payment  charge  results  from  a  borrow¬ 
ing  attributable  to  positive  direct  invest¬ 
ment  in  Schedule  A.  However,  §  1003(d) 
also  states  that  where  the  carryforward 
repayment  charge  is  attributable  to 
positive  direct  investment  in  Schedule 
A,  a  DI  may  elect  not  to  have  its  §  507 
(a)(2)  allowable  reduced.  The  DI  should 
indicate  such  election  on  the  Annual  Re¬ 
port  Form  FDI-102F  filed  for  the  year 
in  question.  (However,  this  election  is 
not  available  for  a  repayment  charge 
carried  forward  from  1968.)  Thus,  in  the 


year  in  which  a  DI  incurs  a  repayment 
charge  attributable  to  positive  direct 
investment  in  Schedule  A,  DI’s  §  507(a) 

(2)  allowable  must  be  reduced.  But,  if 
the  repayment  charge  is  carried  forward 
to  future  years,  DI  may  elect  in  those 
years  (unless  the  repayment  charge  was 
incurred  in  1968)  not  to  have  its  §  507 
(a)(2)  reduced.  This  election  may  be 
made  in  any  year  in  which  there  is  a 
carryforward  repayment  charge  at¬ 
tributable  to  positive  direct  investment 
in  Schedule  A,  even  if  §  507  was  not 
elected  in  the  year  in  which  the  repay¬ 
ment  charge  was  incurred. 

Example  50.  DI  elects  5  507  for  1970  and 
transfers  $10  million  to  its  Schedule  A  AFN 
to  enable  it  to  repay  a  borrowing,  as  au¬ 
thorized  by  §  1002(a) .  The  repayment  charge 
of  $10  million  will  reduce  DI’s  allowable  in 
Schedule  A  under  5  507(a)(2)  to  zero.  See 
5  1003(c)  (5)  (i) .  The  remaining  $6  million 
of  the  repayment  charge  will  then  reduce  the 
5  507(a)(1)  allowable  in  Schedules  B/C  to 
zero,  and  there  will  be  a  carryforward  charge 
of  $5  million  to  1971.  In  1971,  DI  may  elect 
under  5  1003(d)  not  to  have  its  5  507(a)  (2) 
allowable  reduced.  DI’s  5  507(a)  (1)  allowable 
will  be  reduced  to  zero,  and  DI  will  also  have 
a  $4  million  carryforward  of  the  repayment 
charge  to  1972,  at  which  time  DI  may  again 
elect  under  §  1003(d)  not  to  have  its  Sched¬ 
ule  A  supplemental  allowable  reduced.  The 
i  1003(d)  election  is  not  available  in  the 
year  the  repayment  charge  is  first  incurred. 

B1100— Subpart  K  (§§  1101-1107) 

§B1100— 1  Introduction. 

While  retaining  the  Schedule  B  clas¬ 
sification  for  Canada,  Subpart  K  per¬ 
mits  unlimited  positive  direct  investment 
in  Canada  and  excludes  direct  invest¬ 
ment  in  Canada  from  the  base  period 
and  post-January  1,  1968  direct  invest¬ 
ment  calculations  for  Schedule  B.  Bor¬ 
rowings  by  a  DI  from  a  Canadian  person, 
however,  do  not  qualify  as  long-term 
foreign  borrowings  under  §  324. 

§111101— 1  Canadian  AFNs  and  non- 
Canadian  Schedule  B  AFNs. 

Paragraph  (a)  of  §  HOT  defines  a 
“Canadian  affiliate”  as  an  AFN  in  Can¬ 
ada,  and  paragraph  (b)  defines  a  “non- 
Canadian  Schedule  B  affiliate”  as  an 
AFN  in  a  Schedule  B  country  other  than 
Canada.  The  term  “Canadian  affiliate” 
should  not  be  confused  with  the  defini¬ 
tion  of  “affiliate”  in  §  903(a).  Thus,  a 
“Canadian  affiliate”  will  include  a  cor¬ 
poration  organized  under  the  laws  of 
Canada  (or  any  province  thereof)  in 
which  the  DI  has  a  10  percent  or  greater 
voting  interest,  and  a  partnership  orga¬ 
nized  under  the  laws  of  Canada  and  a 
business  venture  conducted  in  Canada  in 
which  the  direct  investor  has  a  10  per¬ 
cent  or  greater  profit  interest  (see  §§  304, 
305,  901,  and  902).  Such  “Canadian 
affiliates”  are  referred  to  in  this  Bulletin 
as  “Canadian  AFNs.” 

Example  1.  DI  has  a  wholly  owned  subsid¬ 
iary  (S)  organized  under  the  laws  of  Canada 
and  a  wholly  owned  subsidiary  (T)  organized 
under  the  laws  of  the  United  Kingdom.  DI 
also  owns  100  percent  of  an  apartment  house 
complex  (U)  in  Canada  and  is  a  50  percent 
participant  In  a  partnership  (V)  organized 
under  Canadian  law  engaged  in  the  real 
estate  business.  T  has  an  80  percent  Interest 
In  a  subsidiary  (X)  organized  under  the  laws 


of  Canada,  and  T  also  has  a  branch  sales 
office  (W)  in  Montreal.  S  has  a  60  percent 
interest  in  a  subsidiary  (Z)  organized  under 
the  laws  of  Australia.  S  and  X  are  incor¬ 
porated  Canadian  AFNs  of  DI.  T  and  Z  are 
incorporated  non-Canadian  Schedule  B  AFNs 
of  DI.  U,  V,  and  W  are  unincorporated 
Canadian  AFNs  of  DI. 

§  B1 102—1  Authorized  positive  direct  in-' 
vestment  in  Canadian  AFNs. 

Section  1102  authorizes  a  DI  to  make 
positive  direct,  investment  in  Canadian 
AFNs  in  an  unlimited  amount  during 
any  year. 

Example  2.  In  1969,  DI  acquires  all  the 
stock  of  a  Canadian  corporation  (C)  from  its 
sole  stockholder,  an  individual  citizen  and 
resident  of  Germany,  for  $1  million  in  cash. 
The  transfer  of  capital  is  made  to  Canada 
and  is  generally  authorized  under  §  1102. 

Exaryple  3.  In  1969,  DI  acquires  all  the 
stock  of  a  German  corporation  (C)  from  an 
individual  citizen  and  resident  of  Canada  for 
$1  million  in  cash.  The  transfer  of  capital  is 
made  to  Germany  (Schedule  C)  and  thus 
does  not  fall  within  the  scope  of  5 1102. 

Example  4.  During  1969  DI  purchases,  for 
$2  million,  the  stock  of  a  Canadian  corpora¬ 
tion  (C)  that  owns  a  subsidiary  (A)  located 
in  Panama.  This  transaction  results  in  a 
transfer  of  capital  both  to  Canada  (author¬ 
ized  under  §  1102)  and  to  Schedule  A.  The 
purchase  price  must  be  apportioned  between 
C  and  A  in  a  manner  that  will  fairly  reflect 
the  relative  values  of  the  interests  acquired 
in  the  two  corporations  (such  as  relative 
book  value,  relative  price/earnings  ratios, 
etc.) . 

Example  5.  In  1969,  DI  acquires,  for  $1 
million  in  cash,  all  the  stock  of  a  German 
corporation  (C)  from  a  Canadian  corpora¬ 
tion  in  which  DI  has  a  10  percent  voting 
interest.  The  transfer  of  capital  is  made  to 
Canada  and  is  generally  authorized  under 
§  1102. 

Example  6.  In  1969,  DI  acquires,  for  $1  mil¬ 
lion  in  cash,  all  the  stock  of  a  German  cor¬ 
poration  (C)  from  a  Lebanese  corporation 
(A)  in  which  DI  has  a  10  percent  voting  in¬ 
terest.  C  has  a  wholly  owned  Canadian 
subsidiary.  DI  has  made  a  $1  million  transfer 
of  capital  to  Schedule  A,  and  no  apportion¬ 
ment  is  made  since  the  acquisition  is  from 
another  AFN. 

The  authorization  for  unlimited  posi¬ 
tive  direct  investment  in  Canada  does 
not  constitute  an  exemption  from  the  re¬ 
porting  requirements  of  §  602.  Accord¬ 
ingly,  even  DIs  with  only  Canadian 
AFNs  are  nevertheless  required  to  file 
Forms  FDI-101,  FDI-102,  and  FDI- 
102F  (or  FDI-102F/S) ,  ‘  absent  an 
exemption  from  reporting. 

(i)  Calculation  of  positive  direct  in¬ 
vestment  in  Canada  ( §  §  1103-1104) .  Al¬ 
though  Canada  is  technically  a  Schedule 
B  country,  the  direct  investment  in 
Canadian  AFNs  is  excluded  from  the 
calculation  of  direct  investment  in 
Schedule  B  during  the  base  period  years 
and  during  1968  and  succeeding  years. 
Accordingly,  §  1103  (a)  and  (b)  provide 
that  in  computing  a  DI’s  net  transfer  of 
capital  to  all  AFNs  in  Schedule  B  dur¬ 
ing  any  year  under  §  313(c),  the  only 
factors  considered  are  transfers  of  capi¬ 
tal  between  the  DI  and  incorporated 
non-Canadian  Schedule  B  AFNs  and  the 
DI’s  share  of  the  aggregate  net  change 
in  net  assets  of  unincorporated  non- 
Canadian  Schedule  B  AFNs.  Similarly, 
§  1104  provides  that,  in  determining  a 
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DI’s  share  in  reinvested  earnings  of  in¬ 
corporated  AFNs  in  Schedule  B  during 
any  year,  only  the  DI’s  share  in  rein¬ 
vested  earnings-  of  incorporated  non- 
Canadian  Schedule  B  AFNs  is  taken  into 
account. 

In  calculating  positive  direct  invest¬ 
ment,  Canada  is  treated,  in  effect,  as 
being  in  its  own  separate  scheduled  area. 
For  example,  a  transfer  of  capital  by  an 
incorporated  Canadian  AFN  to  an  incor¬ 
porated  United  Kingdom  AFN  is  treated 
under  §  505(a)  (3)  as  a  transfer  of  capi¬ 
tal  to  the  DI  from  Canada  in  calculating 
positive  direct  investment  in  Canadian 
AFNs  and  as  a  transfer  of  capital  from 
the  DI  to  Schedule  B  in  calculating  posi¬ 
tive  direct  investment  in  non-Canadian 
Schedule  B  AFNs;  if  the  transferee  AFN 
is  in  Schedule  A  or  Schedule  C,  the 
transfer  of  capital  from  the  DI  would  be 
charged  to  Schedule  A  or  C,  respectively. 

Similarly,  in  calculating  a  DI’s  share 
of  an  incorporated  Canadian  AFN’s  rein¬ 
vested  earnings,  Canada  is  also  treated 
as  a  separate  scheduled  area.  Conse¬ 
quently,  the  gross  amount  of  a  dividend 
paid  by  a  Canadian  AFN  to  a  non-Cana¬ 
dian  AFN  effectively  reduces  the  DI’s 
share  in  reinvested  earnings  of  all  incor¬ 
porated  AFN’s  in  Canada,  while  the  net 
amount  of  the  dividend  (i.e.,  net  of 
foreign  withholding  taxes)  effectively 
increases  the  DI’s  share  in  reinvested 
earnings  of  all  incorporated  AFNs  in  the 
payee’s  scheduled  area. 

The  provisions  of  §  §  1103  and  1104  are 
thus  designed  to  permit  computation  of 
direct  investment  separately  for  Canada, 
Schedule  A,  Schedule  B  (excluding 
Canada)  and  Schedule  C.  Such  pro¬ 
visions  are  also  designed,  in  conjunction 
with  §  505,  to  prevent  Canadian  AFNs 
from  being  used  as  a  “pass-through”  for 
direct  investment  in  foreign  countries 
other  than  Canada. 

Example  7.  DI  owns  an  incorporated  AFN 
(X)  in  Canada  and  another  incorporated 
AFN  (B)  in  the  Unites' Kingdom.  In  1969, 
B  makes  a  3-year  loan  to  X  in  the  amount  of 
$500,000.  Under  §  505(a)(3),  B  is  treated  as 
having  made  a  $500,000  transfer  of  capital  to 
DI,  thereby  reducing  DI’s  net  transfer  of 
capital  to  incorporated  AFNs  in  Schedule  B 
in  1969  by  $500,000,  and  DI  is  treated  as  hav¬ 
ing  made  a  transfer  of  capital  in  the  same 
amount  to  X,  thereby  increasing  DI’s  net 
transfer  of  capital  to  incorporated  Canadian 
AFNs  in  1969  by  $500,000.  All  resulting  posi¬ 
tive  direct  investment  in  Canada  is  author¬ 
ized  by  §  1102.  If  the  loan  had  been  from  X 
to  B,  the  DI  would  be  deemed  to  have  made 
a  $500,000  transfer  of  capital  to  B. 

Example  8.  DI  has  branch  sales  operations 
in  Canada  (X)  and  Australia  (B) ,  and  no 
other  AFNs  in  Schedule  B.  In  1969  X’s  net 
assets  increase  by  $150,000  and  B’s  branch 
assets  increase  by  $400,000.  DI’s  net  transfer 
of  capital  to  B  in  1969  is  $400,000.  DI’s  net 
transfer  of  capital  to  X  during  1969  is 
$150,000. 

Example  9.  DI  has  a  wholly  owned  subsid¬ 
iary  in  Canada  (X)  and  a  wholly  owned 
subsidiary  in  Japan  (B).  In  1969  X  has 
earnings  of  $50,000  and  B  has  earnings  of 
$100,000.  X  pays  a  dividend  of  $25,000  to  DI. 
B  pays  no  dividend.  DI’s  share  in  reinvested 
earnings  of  incorporated  non-Canadian 
Schedule  B  AFN  is  $100,000,  the  earnings  and 
dividend  paid  by  X  not  being  taken  into 
account.  DI’s  share  in  reinvested  earnings  of 
the  Incorporated  Canadian  AFN  is  $25,000. 


Example  10.  DI  has  a  wholly  owned  sub¬ 
sidiary  in  Canada  (X)  that,  in  turn,  has  a 
wholly  owned  subsidiary  in  the  United  King¬ 
dom  (B).  During  1969  X  earns  $500,000  and 
pays  a  dividend  of  $400,000  to  DI;  B  earns 
$500,000  and  pays  a  dividend  of  $300,000  to 
X.  DI’s  share  in  reinvested  earnings  of  B  is 
$200,000  and  in  reinvested  earnings  of  X  is 
$400,000  (the  $400,000  dividend  paid  by  X 
is  reduced  by  the  $300,000  dividend  received 
from  B) . 

The  exemption  provided  in  §  505(b)  for 
short-term  trade  credits  extended  by  one 
AFN  to  another  does  not  apply  if  either 
of  the  AFNs  involved  in  the  transaction 
is  a  Canadian  AFN  (see  5  1103(c)). 
Therefore,  if  a  wholly  owned  Canadian 
AFN  extends  a  6-month  trade  credit  of 
$100,000  to  a  French  AFN  on  Septem¬ 
ber  1,  1969,  the  transaction  results  in  a 
$100,000  transfer  of  capital  from  the 
Canadian  AFN  to  the  DI,  and  a  $100,000 
transfer  of  capital  from  the  DI  to  the 
French  AFN.  Similarly,  if  the  French 
AFN  extends  a  6 -month  trade  credit  of 
$100,000  to  the  Canadian  AFN,  the  trans¬ 
action  results  in  a  $100,000  transfer  of 
capital  from  the  French  AFN  to  the  DI, 
and  a  $100,000  transfer  of  capital  from 
the  DI  to  the  Canadian  AFN. 

§  111105— I  Canadian  foreign  balances. 

Section  1105  provides  generally  that, 
for  purposes  of  §  203(c),  “Canadian  for¬ 
eign  balances”  shall  not  be  included  in 
computing  a  DI’s  average  end-of -month 
liquid  foreign  balances.  Accordingly,  the 
regulations  do  not  restrict  the  amount 
of  liquid  foreign  balances  held  by  a  DI 
in  Canada,  and  the  amount  of  Canadian 
foreign  balances  are  excluded  for  pur¬ 
poses  of  calculating  the  $25,000  exemp¬ 
tion  under  §  203(c)  (2). 

“Canadian  foreign  balances”  are 
defined  in  §  1105(a)  to  include:  (a) 
Money  on  deposit  in  a  Canadian  bank 
(as  defined  in  §  1101(c) ),  including  fixed 
interest  deposits,  without  regard  to  the 
currency  deposited  and  without  regard 
to  the  terms  of  such  deposits;  and  (b) 
negotiable  instruments,  nonnegotiable 
instruments  and  commercial  paper  of 
Canadian  persons. 

The  term  “Canadian  bank,”  as  defined 
in  §  1101(c) ,  includes  Canadian  branches 
and  offices  within  Canada  of  banks 
organized  outside  Canada  and  banks  or¬ 
ganized  under  the  laws  of  Canada  or  of 
any  province  of  Canada;  the  term  does 
not  include  offices  of  Canadian  banks 
located  outside  Canada. 

§  B 1106—1  Long-term  foreign  borrow¬ 
ing  from  Canada. 

Section  1106  provides,  in  general,  that 
a  DI’s  borrowing  from  a  Canadian  per¬ 
son,  whether  before  or  after  January  1, 
1968,  cannot  be  a  “long-term  foreign  bor¬ 
rowing,”  as  defined  in  §  324. 

A  “Canadian  person”  is  defined  in 
§  1101(d)  as  an  individual  resident  of 
Canada,  a  Canadian  bank,  or  a 
corporation  or  other  entity  (other 
than  a  bank)  organized  under  the 
laws  of  Canada  or  any  political  sub¬ 
division  thereof.  The  term  “Canadian 
person”  includes  foreign  branches  of 
Canadian  corporations  (other  than 
Canadian  banks) ,  and  also  includes  pen¬ 


sion,  profit-sharing  and  other  similar 
trusts  organized  under  or  governed  by 
the  laws  of  Canada  or  any  political  sub¬ 
division  thereof.  For  example,  the  pen¬ 
sion  fund  of  a  Canadian  corporation  and 
the  London  branch  of  a  Canadian  insur¬ 
ance  company  are  each  considered  a 
“Canadian  person.” 

(i)  Public  offerings  prior  to  April  1, 
1968.  A  borrowing  prior  to  April  1,  1968, 
involving  the  public  offering  of  a  DI’s  in¬ 
struments  of  indebtedness  is  considered 
long-term  foreign  borrowing  for  pur¬ 
poses  of  §  324  if  less  than  25  percent  of 
the  aggregate  principal  amount  of  such 
instruments  was  sold  to  “Canadian  per¬ 
sons”  during  the  original  offering.  In  the 
event  25  percent  or  more  of  the  aggregate 
principal  amount  of  such  debt  instru¬ 
ments  was  sold  to  Canadian  persons  dur¬ 
ing  the  original  offering,  the  portion 
proved  by  the  DI  (to  the  satisfaction  of 
OFDI)  to  have  been  sold  to  non-Canadi¬ 
an  and  non-U.S.  persons  will  be  consid¬ 
ered  a  long-term  foreign  borrowing  for 
purposes  of  §  324. 

Example  11.  On  March  1,  1968,  DI  orga¬ 
nized  an  international  finance  subsidiary 
(IFS)  (see  §  323)  in  the  United  States  for 
the  principal  purpose  of  borrowing  funds 
from  nonaffillated  foreign  nationals  and  in¬ 
vesting  such  funds  in  debt  or  equity  securi¬ 
ties  of  AFNs.  On  March  15,  1968,  IFS  made 
a  public  offering  outside  the  United  States 
of  $50  million  in  20-year  convertible  deben¬ 
tures,  $10  million  of  which  were  purchased 
by  Canadian  persons  for  investment.  The  en¬ 
tire  $50  million  constitutes  proceeds  of  long¬ 
term  foreign  borrowing. 

Example  12.  If  $15  million  of  the  foregoing 
debentures  had  been  purchased  by  a  Canadi¬ 
an  insurance  company  for  investment  during 
the  original  offering,  only  the  remaining 
$35  million  would  constitute  proceeds  of  a 
long-term  foreign  borrowing. 

Example  13.  If,  in  Example  12,  in  addition 
to  the  $15  million  purchased  by  the  Canadian 
insurance  company,  $5  million  of  the  deben¬ 
tures  had  been  acquired  by  a  Canadian  nom¬ 
inee  of  a  person  within  the  United  States 
during  the  original  offering,  only  $30  million 
of  the  proceeds  would  constitute  proceeds  of 
a  long-term  foreign  borrowing. 

(ii)  Public  offerings  on  or  after  April  1, 
1968.  A  borrowing  on  or  after  April  1, 
1968,  involving  the  public  offering  of  a 
DI’s  instruments  of  indebtedness  is  con¬ 
sidered  a  long-term  foreign  borrowing 
in  its  entirety  if  such  instruments  are 
sold  through  underwriters  in  accordance 
with  agreements  limiting  such  sales  to 
persons  other  than  Canadian  or  U.S.  per¬ 
sons,  and  if  the  borrowing  otherwise 
qualifies  under  §  324.  It  should  be  noted 
that  sales  to  Canadian  underwriters  or 
securities  dealers  for  resale  to  non- 
Canadian  and  non-U.S.  persons  will  not 
disqualify  the  borrowing  from  being 
treated  in  its  entirety  as  a  long-term  for¬ 
eign  borrowing.  Similarly,  sales  to  Cana¬ 
dian  agents  or  fiduciaries  acting  on  be¬ 
half  of  non-Canadian  and  non-U.S.  per¬ 
sons  will  not  affect  the  status  of  the 
borrowing  under  §  324. 

Following  is  an  example  of  a  provision 
in  the  agreement  between  the  DI  and 
Canadian  underwriters  that  would  be 
considered  acceptable  by  OFDI  for  pur¬ 
poses  of  preserving  the  long-term  for¬ 
eign  borrowing  status  of  an  offering: 
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Each  Underwriter  [agrees]  [has  agreed] 
that  It  will  not  directly  or  Indirectly  sell  any 
Debentures  to  Canadian  persons  except  for 
(1)  sales  to  Underwriters  or  securities  dealers 
who  are  Canadian  persons  but  who  agree 
that  they  are  purchasing  Debentures  as 
principals  for  resale  to  persons  who  are  not 
Canadian  or  United  States  persons,  and  (11) 
sales  to  agents  or  fiduciaries  who  are  Cana¬ 
dian  persons  but  who  are  acting  for  the  bene¬ 
fit  of  persons  who  are  not  Canadian  or 
United  States  persons.  For  the  purpose  of 
this  paragraph,  a  Canadian  person  Includes 
an  Individual  who  is  a  resident  of  Canada, 
a  corporation,  pension,  profit-sharing  or 
other  trust  or  other  entity  (other  than  a 
bank)  organized  under  or  governed  by  the 
laws  of  Canada  or  any  political  subdivision 
thereof  (including  the  foreign  branch  of  any 
Canadian  corporation  other  than  the  for¬ 
eign  branch  of  a  Canadian  bank),  and  any 
branch  or  office  within  Canada  of  any  of  the 
following:  Any  bank  or  trust  company  or¬ 
ganized  under  the  banking  laws  of  Canada 
or  any  province  thereof,  or  any  private  bank 
or  banker  subject  to  supervision  and  exami¬ 
nation  under  the  banking  laws  of  Canada  or 
any  province  thereof. 

B1 300— Subpart  M  (§§  1301-1303) 

§  B 1300—1  Introduction. 

Subpart  M  applies  to  direct  invest¬ 
ment  activities  of  DIs  that  are  U.S.-flag 
air  carriers,  including  scheduled  and 
supplemental  air  carriers  and  air  taxi 
operators. 

Under  §  1301,  such  DIs  may  elect  to 
exclude  from  transfers  of  capital  the 
transfer  to  foreign  inventory  of  certain 
categories  of  equipment  related  to 
the  DIs’  operations  in  foreign  air 
transportation. 

Sections  1302  and  1303  provide  a  30 
percent  foreign  air  transport  earnings 
allowable  for  U.S.-flag  air  carrier  DIs 
electing  to  be  governed  by  §  504,  based 
upon  financial  reports  required  by  the 
Civil  Aeronautics  Board  with  respect  to 
U.S.-flag  carriers’  international  and 
territorial  operations. 

§  111301—1  Exclusions  from  transfers  of 
capital. 

Under  §  1301,  a  U.S.-flag  air  carrier 
may  elect  to  exclude  from  net  transfers 
of  capital  (as  determined  under  §  313) 
any  increases  in  certain  equipment  ac¬ 
counts  of  incorporated  or  unincorporated 
APNs:  Provided,  That  the  equipment  is 
necessary  to  the  carrier’s  own  operations 
in  foreign  air  transportation,  as  dis¬ 
tinguished  from  any  separate  operations 
in  air  transportation  of  an  AFN  or  the 
operations  of  third  persons  to  whom  the 
DI  or  an  AFN  may  be  providing  support 
or  selling  parts  and  services.  If  the  elec¬ 
tion  is  made,  related  charges  for  depre¬ 
ciation  or  other  expenses  must  also  be 
excluded  in  determining  earnings  of  the 
AFNs. 

A  DI  electing  under  this  section  must 
do  so  with  respect  to  all  applicable 
AFNs  in  all  scheduled  areas.  Once  made, 
the  election  is  thereafter  binding  on  the 
DI  and  may  not  be  changed  for  subse¬ 
quent  years  without  permission  from 
OFDI. 

§  1302—1  Earnings  allowable  for  foreign 
air  transport  operations. 

Section  1302  authorizes  U-S.-flag  air 
carriers  to  make  positive  direct  invest¬ 


ment,  in  connection  with  their  foreign 
air  transport  operations,  of  up  to  30 
percent  of  aggregate  annual  foreign  air 
transport  earnings  for  the  immediately 
preceding  year.  The  §  1302  allowable  is 
not  subject  to  schedular  limitations,  but 
it  may  be  used  only  for  positive  direct  in¬ 
vestment  that  is  primarily  related  to  the 
DI’s  own  operations  in  foreign  air 
transportation. 

Section  1302  applies  automatically  to 
foreign  air  transport  operations  of  any 
DI  that  elects  to  be  governed  by  §  504 
for  the  year  involved.  If  §  1302  is  appli¬ 
cable,  both  transfers  of  capital  related 
to  the  DI’s  foreign  air  transport  opera-  • 
tions  and  aggregate  annual  foreign  air 
transport  earnings  will  be  excluded  from 
the  computation  of  DI’s  allowables  under 
§  504  (a)  or  (b) . 

A  U.S.-flag  air  carrier’s  choices  are, 
therefore,  as  follows: 

The  §  503  or  §  507  allowable  for  all  oper¬ 
ations; 

An  adjusted  §  504(a)  historical  allowable 
for  all  operations  plus  a  §  1302  allowable  for 
foreign  air  transport  operations  only;  or. 

An  adjusted  §  504(b)  earnings  allowable 
for  all  operations  plus  a  §  1302  allowable  for 
foreign  air  transport  operations  only. 

(i)  Aggregate  annual  foreign  air 
transport  earnings.  The  §  1302  allowable 
is  based  upon  “aggregate  annual  foreign 
air  transport  earnings”,  defined  in  §  1302 
(b)  largely  in  terms  of  Civil  Aeronautics 
Board  income  statement  accounts.  For 
this  purpose,  there  is  excluded  from  ter¬ 
ritorial  and  international  operating  prof¬ 
its  reported  to  the  Civil  Aeronautics 
Board  all  related  air  transport  interest 
and  amortization  charges,  substantially 
all  net  operating  revenues  not  directly 
attributable  to  air  transport  (such  as 
profits  or  losses  from  hotels,  income  from 
foreign-flag  air  transport  operations  and 
other  corporate  investments)  and  rele¬ 
vant  foreign  taxes. 

(ii)  Relation  of  §  1302  to  §  504.  Invest¬ 
ments  not  related  to  a  carrier’s  foreign 
air  transportation  operations  are  treated 
separately  for  all  years  (including  the 
base  period  years) .  Accordingly,  a 
carrier  may  make  positive  direct  in¬ 
vestment,  as  provided  in  §  504,  in  the 
same  manner  and  subject  to  the  same 
limitations  as  other  DIs,  except  that  the 
historical  and  earnings  allowables  under 
§  504  are  adjusted  by  §  1302(d)  to  exclude 
consideration  of  the  carrier’s  foreign"  air 
transport  operations. 

While  §  1302  allowables  may  not  be 
used  to  authorize  positive  direct  invest¬ 
ment  in  activities  other  than  foreign 
air  transport  operations,  §  504  allowables 
may,  if  the  direct  investor  so  chooses,  be 
added  to  the  §  1302  allowables  for  use  in 
such  operations  (see  §  1302(c)(1)). 

(iii)  Carryforwards.  Unused  foreign 
air  transport  allowables  may  be  carried 
forward  to  subsequent  years  (see  §  1302 
(c)  (2) ) .  However,  if  the  DI  elects  either 
§  503  or  §  507  in  a  later  year,  the  §  1302 
carryforward  will  be  lost. 

The  following  examples  illustrate  the 
effect  of  §  1302: 

Example  1.  During  1968,  a  U.S.-flag  air 
carrier  (DI)  has  foreign  air  transport  earn¬ 
ings  of  $25  million  and  unrelated  Investment 
earnings  In  Schedule  A  of  $5  million.  DI  has 


Schedule  A  historical  allowables  under  §  504 
(a)  of  $3  million  as  a  result  of  equity  Invest¬ 
ment  In  and  loans  to  hotels,  and  ground 
transportation  operations  associated  there¬ 
with,  in  the  base  period  years  of  1965  and 
1966.  Under  §  1302,  DI  would  have  a  world¬ 
wide  air  transport  earnings  allowable  of 
$7,500,000  (30  percent  of  $25  million).  Dur¬ 
ing  1969,  the  carrier  may  make  worldwide 
positive  direct  Investment  related  to  air 
transport  activities  of  $7,500,000  and,  assum¬ 
ing  that  the  historical  allowable  under  §  504 
(a)  is  elected,  unrelated  positive  direct  in¬ 
vestment  In  Schedule  A  of  $3  million.  Any 
unused  nonair  transport  allowable  may  be 
used  by  DI  worldwide  for  air  transport  ac¬ 
tivities,  as  well  as  on  a  schedular  basis  for 
operations  not  related  to  foreign  air  trans¬ 
port.  Any  unused  air  transport  allowable  may 
only  be  used  in  succeeding  years  for  foreign 
air  transportation  operations.  Any  unused 
carryforward  of  allowables  under  §  504(f) 
may  be  used  worldwide  if  devoted  to  foreign 
air  transportation,  or  In  the  appropria  e 
scheduled  areas  If  used  for  other  operations. 

Example  2.  A  U.S.-flag  air  carrier  has  allow¬ 
ables  under  §  504,  unrelated  to  air  transport 
activities,  of  zero.  For  1969,  the  carrier  elects 
S  503  and  during  1969  transfers  $1  million  to 
Schedule  C  as  a  contribution  to  the  capital 
of  a  wholly  owned  hotel  corporation  In  that 
scheduled  area.  No  other  relevant  transac¬ 
tions  occur.  Such  Investment  Is  authorized 
by  |  503.  No  further  positive  direct  invest¬ 
ment  is  authorized  during  1969  either  In 
air  transport  or  nonair  transport  activities. 

(iv)  Repayment  charges  under  §  1003. 
Section  1302  allowables  are,  like  the  al¬ 
lowables  of  Subpart  E,  reduced  by  repay¬ 
ment  charges  incurred  under  §  1003  (see 
§  1003(c)(1)  and,  in  particular,  §1003 
(c) (4)).  . 

§  B 1302— 2  Reporting. 

Each  DI  that  is  a  U.S.-flag  air  carrier 
engaged  in  foreign  air  transport  opera¬ 
tions  and  elects  §  504  is  required  to  file 
separate  Forms  FDI-102/102F  for  air 
transport  investment  and  earnings  and 
for  other  investment  and  earnings  (see 
§  1302(e)). 

If  a  U.S.-flag  air  carrier  DI  commences 
foreign  air  transport  activity  after 
June  30,  1969,  a  revised  Form  FDI-101 
should  be  filed  within  30  days  after  such 
status  is  established  indicating  air  trans¬ 
port  and  nonair  transport  direct  invest¬ 
ment  experience. 

§  1303—1  Coordination  of  §§  504,  506 
and  1302. 

Section  1302(d)  provides  that  foreign 
air  transport  earnings  are  to  be  excluded 
from  “annual  earnings”  computed  under 
§  504(b)  (4).  However,  since  "aggregate 
annual  earnings”  under  §  506  are  de¬ 
rived  from  the  §  504(b)  (4)  computation, 
§  1303(a)  provides  that  foreign  air  trans¬ 
port  earnings  excluded  from  §  504(b)  (4) 
should  be  taken  into  account  for  pur¬ 
poses  of  computing  aggregate  annual 
earnings  under  §  506. 

Section  1303(b)  provides  that  all  ref¬ 
erence  to  §  504  in  §  506  (a)  (4)  and  (c) 
shall  be  deemed  to  include  reference  to 
§  1302(a). 

The  following  example  illustrates  the 
operation  of  §§  1302  and  1303: 

Example  3.  During  each  of  the  years  1969 
and  1970,  DI,  a  U.S.-flag  air  carrier,  has 
$1  million  in  earnings  from  hotel  operations 
in  Schedule  B  and  $3  million  of  foreign  air 
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transport  earnings.  DI  has  no  §  504(a)  his¬ 
torical  allowable,  and  hotel  and  foreign  air 
transport  earnings  during  1966-67  were  zero. 

In  1970  DI  elects  1  504(b).  DI’s  §  504(b) 
annual  earnings  for  1969  were  $1  million 
(since  foreign  air  transport  earnings  were  ex¬ 
cluded  under  §  1302(d) ) .  DI’s  §  504(b)  allow¬ 
able  for  1970  is  $300,000  ($1,000,000x30%). 
DI's  §  1302  foreign  air  transport  allow¬ 
able  is  $900,000  ($3,000,000X30%).  In  1970 
DI  also  has  a  §  506  allowable  of  $400,000,  com¬ 
puted  as  follows  (000  omitted) : 

§  506(a)  (4)  aggregate  annual  earn¬ 
ings  for  1970 _ _ _ $4,000 

Under  §  1303(a) ,  §  504(b)  (4)  earn¬ 
ings  of  $1,000  are  added  to  §  1302 
(b)  foreign  air  transport  earnings 
of  $3,000. 

Less  base  period  aggregate  annual 


earnings  _  0 

Incremental  earnings _ $4,  000 


40  percent  of  incremental  earnings..  $1,600 
Less  the  largest  of  the  allowables 
available  under  §  503  ($1,000); 

§  504(a)  and  §  1302  ($900);  and 
§  504(b)  and  §  1302  ($1,200),  as 


required  by  1  1303(b) - $1,200 

§  506  allowable -  $400 


During  1970  DI  makes  positive  direct  in¬ 
vestment  of  $400,000  in  connection  with 
hotel  operations,  and  positive  direct  invest¬ 
ment  of  $1,100,000  in  connection  with  for¬ 
eign  air  transport  operations.  Such  positive 
direct  investment  is  authorized  by  §§  5047b) , 
1302,  and  506.  DI  then  has  a  carryforward 
under  §  506  of  $100,000  because,  under 
§  506(c),  positive  direct  investment  to  the 
extent  authorized  by  §  504  (and  §  1302,  as 
provided  by  §  1302(b) )  is  deemed  made  pur¬ 
suant  to  those  sections  and  not  under  §  506. 
Only  the  excess  of  $300,000  is  charged 
against  DI’s  §  506  allowable. 

B1 400— Subpart  N  (§§  1401-1405) 

§  B 1400—1  Introduction. 

Subpart  N  of  the  regulations,  which 
deals  with  “overseas  finance  subsidi¬ 
aries”  (OFSs) ,  was  published  in  the  Fed¬ 
eral  Register  in  final  form  on  May  7, 
1970  (35  F.R.  7228),  effective  as  of 
January  1,  1970. 

In  general,  Subpart  N  accords  special 
status  to  funds  acquired  in  certain  bor¬ 
rowings  from  sources  outside  the  United 
States  and  Canada  by  an  AFN  which  has 
been  qualified  as  an  OFS.  When  such 
funds  are  lent  by  the  OFS  to  the  DI,  they 
become  available  proceeds  of  long-term 
foreign  borrowing  and  may  offset  posi¬ 
tive  direct  investment.  Such  funds  may 
also  be  transferred  between  the  OFS  and 
other  AFNs  of  the  DI  without  involving 
a  net  transfer  of  capital.  Repayment  by 
the  DI  or  the  OFS  of  an  OFS’s  qualified 
foreign  borrowing  has  much  the  same 
effect  as  repayment  of  long-term  foreign 
borrowing  by  a  DI.  All  other  subparts  of 
the  regulations  apply  to  all  OFS  trans¬ 
actions  except  to  the  extent  specifically 
modified  by  Subpart  N. 

The  Office  has  previously  'issued  spe¬ 
cific  authorizations,  under  §  801,  which, 
in  effect,  treat  certain  borrowing  made 
through  an  OFS  as  if  the  borrowing  were 
a  long-term  foreign  borrowing  by  the  DI. 
Adoption  of  Subpart  N  has  made  it  un¬ 
necessary  for  a  DI  to  obtain  such  a  spe¬ 
cific  authorization.  Any  such  specific  au¬ 
thorizations  issued  in  1968,  1969,  or  1970 


are  superseded  by  Subpart  N  beginning 
January  1,  1970,  and,  consequently, 
transactions  involving  OFSs  occurring 
during  1970  and  thereafter  are  governed 
by  Subpart  N. 

§  B 1401—1  Definitions. 

The  definition  of  an  OFS  is  contained 
in  §  1401(a) .  Section  1401(a)  (1)  and  (2) 
require  that  an  OFS  be  a  wholly  owned, 
non-Canadian  AFN  of  the  DI. 

Section  1401(a)(3)  provides  that  an 
AFN  may  qualify  as  an  OFS  only  if  the 
AFN’s  principal  business  is  to  borrow 
funds  from  foreign  nationals,  other  than 
AFNs  or  Canadian  persons,  on  terms 
which  would  qualify  such  borrowing  as 
long-term  foreign  borrowing  if  made  by 
a  DI  (see  §1401(b))  and  to  lend  such 
borrowed  funds  to  the  DI  or  to  use  such 
funds  in  loans  to  or  acquisition  of  equity 
interests  in  other  AFNs.  The  principal 
business  requirement  is  satisfied  if  the 
OFS  is  at  all  times  a  financing  com¬ 
pany  (i.e.,  does  not  engage  in  manufac¬ 
turing,  sale  of  goods  or  services,  or  other 
similar  operations) ;  does  not  deal  or 
trade  in  securities;  and  substantially  all 
of  its  borrowed  funds  are  held,  at  all 
times,  in  the  form  of  debt  obligations  of 
the  DI,  debt  obligations  of  AFNs  or  equity 
interests  in  AFNs.  However,  pending 
commitment  of  borrowed  funds,  or  in  the 
interval  between  changes  in  the  com¬ 
mitment  of  such  funds,  an  OFS  may 
temporarily  hold  such  funds  in  the  form 
of  government  securities;  or  in  the  form 
of  debt  obligations  (including,  without 
limitation,  negotiable  and  nonnegotiable 
instruments,  commercial  paper,  demand 
and  time  deposits  and  certificates  of 
deposit)  having  a  maturity  of  less  than 
12  months. 

Section  1401(a)  (4)  provides  that  a  DI 
may  claim  the  benefits  of  the  special 
rules  contained  in  Subpart  N  only  if  its 
OFS  is  formally  qualified  in  accordance 
with  the  procedures  set  forth  in  §  1402. 

Note  that  contributions  of  funds  or 
other  property  by  the  DI  or  AFNs  to  the 
equity  capital  of  the  OFS  constitute 
transfers  of  capital  to  the  OFS,  and  such 
transfers  are  not  affected  by  Subpart  N. 

Section  1401(b)  defines  “overseas  bor¬ 
rowing”  as  borrowing  by  an  OFS  which 
would  be  long-term  foreign  borrowing, 
under  §  324,  if  made  by  a  DI. 

Section  1401(c)  defines  “overseas  pro¬ 
ceeds”  as  the  funds  or  other  property 
received  by  the  OFS  in  overseas  borrow¬ 
ing.  Overseas  proceeds  invested  by  the 
OFS  or  the  DI  in  debt  obligations  of  or 
equity  interests  in  other  AFNs  of  the  DI 
remain  overseas  proceeds  until  repay¬ 
ment  of  the  overseas  borrowing  or  pro¬ 
ceeds  borrowing.  See  §  1404. 

Section  1401(d)  defines  “available 
overseas  proceeds”  as  overseas  proceeds 
held  by  the  OFS.  Notwithstanding  §  505, 
overseas  proceeds  may  be  transferred  by 
the  OFS  to  AFNs  of  the  DI  without  being 
included  in  the  computation  of  net  trans¬ 
fer  of  capital  under  §  313.  See  §  1403 
(a)(2). 

In  addition,  overseas  proceeds  trans¬ 
ferred  to  the  DI  in  proceeds  borrowing, 
as  defined  in  §1401(e),  are  thereafter 
treated  as  available  proceeds  of  long¬ 
term  foreign  borrowing.  See  §  1403(a) 


(1).  The  proceeds  borrowing  must  be 
continuously  outstanding  for  at  least  12 
months  after  the  original  date  of  the 
loan,  and  any  debt  instrument  evidenc¬ 
ing  such  loan  may  not  be  sold  or  other¬ 
wise  transferred  by  the  OFS  prior  to 
repayment  or  cancellation.  If  the  OFS 
ceases  to  hold  any  such  debt  instrument, 
the  loan  of  overseas  proceeds  to  the  DI 
will  fail  to  qualify  as  proceeds  borrow¬ 
ing,  and  the  Office  may  revoke  the  OFS’s 
qualification,  as  provided  in  8  1402(c). 

§  B 1402—1  Qualification. 

As  provided  in  §  1402(a),  OFS  quali¬ 
fication  is  conditioned  upon  the  filing  of 
a  certificate  in  letter  form,  addressed  to 
the  Director,  Office  of  Foreign  Direct 
Investments,  Department  of  Commerce, 
Washington,  D.C.  20230,  identifying  the 
AFN  to  be  qualified  as  an  OFS,  setting 
forth  sufficient  information  to  demon¬ 
strate  that  the  AFN  has  been  organized, 
is  owned  and  is  operating,  and  that  the 
DI  intends  that  the  AFN  will  continue  to 
operate,  in  accordance  with  provisions 
of  8  1401(a)  (1),  (2),  and  (3).  If  the 
person  signing  the  certificate  is  not  an 
officer  of  the  DI,  evidence  of  authority  to 
file  such  certificate  must  be  attached. 

Any  certificate  filed  with  the  Office  is 
effective  for  the  compliance  year  in 
which  it  is  filed  and  thereafter,  unless 
withdrawn  by  the  DI  with  the  permis¬ 
sion  of  the  Office  or  revoked  by  the  Office, 
as  provided  in  §  1402(c).  The  Office  will 
not  revoke  any  certificate  unless  it  de¬ 
termines  that  the  AFN  was  not  orga¬ 
nized,  is  not  owned,  or  is  not  operating 
in  accordance  with  the  provisions  of 
§  1401(a)  (1),  (2),  and  (3),  or  that  the 
DI  failed  to  comply  with  the  record¬ 
keeping  requirements  of  §  1402(b). 

As  provided  in  §  1402(d),  all  specific 
authorizations  previously  issued  by  the 
Office  deeming  certain  financing  AFNs 
to  be  persons  within  the  United  States  or 
unaffiliated  foreign  lenders  are  of  no  fur¬ 
ther  effect  beginning  January  1,  1970. 
Each  such  AFN  is  deemed  to  have  quali¬ 
fied  as  an  OFS  under  §  1402(a),  and 
transactions  involving  such  OFS  are 
governed  by  Subpart  N  during  1970  and 
thereafter  and  not  by  the  terms  of  such 
specific  authorization. 

§  B 1403—1  Transfers  of  overseas  pro¬ 
ceeds;  foreign  balances. 

Pursuant  to  §  1403(a)(1),  the  loan  of 
overseas  proceeds  to  the  DI  in  proceeds 
borrowing  is  not  a  transfer  of  capital 
under  §  312(b),  but  does  result  in  such 
overseas  proceeds  being  treated  as  avail¬ 
able  proceeds  of  long-term  foreign  bor¬ 
rowing,  as  defined  in  §  324(d) .  If  in  con¬ 
nection  with  an  overseas  borrowing  the 
OFS  issues  debentures  convertible  into 
stock  of  the  DI  with  detachable  warrants 
entitling  the  holder  to  purchase  stock 
of  the  DI,  the  DI  will  be  deemed  to  have 
made  a  transfer  of  capital  to  the  OFS 
in  the  amount  of  the  value  of  the  war¬ 
rants;  however,  the  amount  of  proceeds 
of  overseas  borrowing  will  not  be  reduced 
because  of  the  warrants. 

Pursuant  to  §  1403(a)  (2),  transfers  of 
overseas  proceeds  by  the  OFS  to  AFNs 
of  the  DI  in  exchange  for  debt  obliga¬ 
tions  of  or  equity  interests  in  such  AFNs 
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do  not  involve  net  transfer  of  capital, 
notwithstanding  55  505  and  313.  Pursu¬ 
ant  to  5  1403(a)(3),  overseas  proceeds 
can  also  be  returned  by  AFNs  to  the  OPS 
without  involving  net  transfer  of  capi¬ 
tal,  notwithstanding  §§  505  and  313,  and 
such  overseas  proceeds  in  the  hands  of 
the  OFS  again  become  available  over¬ 
seas  proceeds.  The  exemption  from 
§5  505  and  313  provided  for  in  §  1403 
(a)(3)  does  not  apply  to  the  return  of  in¬ 
vested  overseas  proceeds  by  an  AFN  to 
the  OFS  to  the  extent  there  has  been 
repayment  of  tho  overseas  borrowing 
or  the  proceeds  borrowing  (see  §  1404 
(a) ) .  Note  that  overseas  proceeds  trans¬ 
ferred  by  an  OFS  to  an  AFN  in  exchange 
for  equity  interests  in  such  AFN  are  not 
affected  by  changes  in  the  value  of  the 
securities. 

Example  1.  DI  desires  to  make  a  transfer 
of  capital  to  Schedule  C  in  1970  in  the 
amount  of  $10  million.  DI  causes  a  wholly 
owned  incorporated  Schedule  C  AFN  to  or¬ 
ganize  a  Schedule  A  OFS  in  the  Netherlands 
Antilles  (for  which  a  certificate  under  |  1402 
(a)  is  properly  filed  in  due  course)  and  to 
contribute  $2  million  to  such  OFS  as  original 
equity  capital.  OFS  receives  $10  million  from 
an  overseas  borrowing  which  has  been  fully 
guaranteed  by  the  DI  as  to  repayment  of 
principal  and  payment  of  interest.  OFS  lends 
$10  million  to  DI  in  return  for  a  promissory 
note  continuously  outstanding  for  at  least 
12  months,  which  is  held  by  the  OFS.  DI 
expends  $10  million  in  a  transfer  of  capital 
to  an  AFN  in  Schedule  C.  The  capitalization 
of  the  OFS  results  in  a  §  312(b)  transfer  of 
capital  of  $2  million  from  Schedule  C  and  a 
§  312(a)  transfer  of  capital  of  $2  million  to 
Schedule  A,  pursuant  to  §  505.  The  loan  of 
$10  million  by  the  OFS  to  its  DI  is  a  pro¬ 
ceeds  borrowing  and  does  not  constitute  a 
§  312(b)  transfer  of  capital.  However,  the 
$10  million  of  overseas  proceeds  in  the  hands 
of  the  DI  are  treated  as  available  proceeds 
of  long-term  foreign  borrowing.  The  transfer 
of  the  $10  million  to  an  AFN  in  Schedule  C 
is  a  I  312(a)  transfer  of  capital  offset  by  ex¬ 
penditure  of  available  proceeds  under 
S  313(d)(1). 

Example  2.  In  1970  an  OFS  in  Schedule  C 
receives  $10  million  of  overseas  proceeds  and 
invests  $9  million  thereof  in  debt  obligations 
of  an  AFN  in  Schedule  B.  In  1971  the  DI  di¬ 
rectly  repays  $3  million  of  overseas  borrow¬ 
ing,  resulting  in  a  transfer  of  capital  to 
Schedule  B  of  $3  million,  under  §  1404(a)  (3). 
Later  in  the  same  year,  the  AFN  repays  to 
the  OFS  $3  million  of  the  $9  million  bor¬ 
rowed.  Under  §  1403(a)  (3) ,  the  DI  may  treat 
the  repayment  by  the  AFN  to  the  OFS  either 
as  being  a  return  of  $3  million  of  overseas 
proceeds  (and  hence  not  subject  to  §§  505 
and  313)  or  as  a  return  of  funds  which  have 
lost  their  status  as  overseas  proceeds  by  vir¬ 
tue  of  the  $3  million  repayment  of  overseas 
borrowing  (and  hence  subject  to  §§  505  and 
313). 

Example  3.  Schedule  A  OFS  invests  $6  mil¬ 
lion  of  overseas  proceeds  in  equity  securities 
in  a  Schedule  B  AFN.  Prior  to  repayment  of 
the  overseas  borrowing,  the  equity  interest  is 
sold  by  the  OFS  to  an  unafflllated  foreign 
national  for  $7  million,  which  constitutes  a 
transfer  of  capital  of  $7  million  to  DI  from 
Schedule  B  under  §  312(b)  and  a  transfer  of 
capital  of  $7  million  from  DI  to  Schedule  A 
under  5  312(a).  See  §B505-6(U).  Under 
5  1403(a)(3),  this  transaction  is  not  recog¬ 
nized  for  purposes  of  55  505  and  313  to  the 
extent  of  the  overseas  proceeds  of  $6  million. 
Therefore,  DI  will  have  a  positive  transfer  of 
capital  of  $1  million  to  Schedule  A  and  a  neg¬ 
ative  transfer  of  capital  of  $1  million  to 
Schedule  B. 


Pursuant  to  §  1403(b)  (1),  foreign  bal¬ 
ances  of  an  OFS  (other  than  available 
overseas  proceeds  and  funds  contributed 
as' equity  capital)  held  in  liquid  form  are 
deemed  to  be  liquid  foreign  balances  of 
the  DI  and  are  subject  to  limitation 
under  §  203(c). 

Example  4.  DI  borrows  $5  million  in  long¬ 
term  foreign  borrowing  under  §  324.  The  $5 
million  are  contributed  by  DI  to  an  AFN  as 
original  equity  capital.  The  AFN  places  such 
funds  in  a  demand  deposit  account  in  a  for¬ 
eign  bank.  The  AFN  is  thereafter  qualified  as 
an  OFS.  The  $5  million  are  not  considered 
liquid  foreign  balances  of  the  DI  under 
§  203(c).  See  i  1403(b). 

Pursuant  to  5  1403(b)(2),  a  DI  who 
elects  5  504  and  whose  OFS  holds  avail¬ 
able  overseas  proceeds  at  the  end  of  any 
year  is  subject  to  the  prohibitions  of 
§  203(d) (1). 

Example  5.  A  DI  electing  §  504  organizes  an 
AFN  in  the  Netherlands  Antilles  and  in  the 
same  year  qualifies  it  as  an  OFS.  During  1970, 
the  OFS  transfers  $1  million  of  overseas  pro¬ 
ceeds  to  the  DI  in  proceeds  borrowing  and 
retains  available  overseas  proceeds  of  $3  mil¬ 
lion.  If  the  OFS  holds  the  $3  million  of 
available  overseas  proceeds  In  foreign  prop¬ 
erty  on  December  31,  1970,  the  DI  would  be 
prohibited  from  making  positive  net  trans¬ 
fers  of  capital  which  result  in  positive  direct 
investment  during  1970, 

§  B 1404—1  Repayment  of  overseas  bor¬ 
rowing  and  proceeds  borrowing. 

Repayment  by  the  DI  or  the  OFS  of 
overseas  borrowing  and  repayment  by  the 
DI  of  proceeds  borrowing  result  in  trans¬ 
fers  of  capital  (and  corresponding  reduc¬ 
tion  of  overseas  proceeds)  and/or 
reduction  of  available  proceeds  of  long¬ 
term  foreign  borrowing  (and  correspond¬ 
ing  reduction  of  overseas  proceeds) .  Re¬ 
payment  by  the  DI  of  overseas  borrowing 
means  both  direct  repayment  by  the  DI 
or  indirect  repayment  by  the  DI  whereby 
the  DI  provides  funds  to  the  OFS  to  en¬ 
able  it  to  repay.  When  the  DI  repays 
proceeds  borrowing  for  the  purpose  of  en¬ 
abling  the  OFS  to  repay  the  overseas  bor¬ 
rowing,  the  repayment  by  the  DI  is 
deemed  for  purposes  of  5  1404(a)  to  be  of 
overseas  borrowing  and  not  of  proceeds 
borrowing.  In  other  words,  for  purposes 
of  §  1404(a),  repayment  of  proceeds  bor¬ 
rowing  occurs  only  when  the  OFS  does 
not  use  the  funds  or  other  property  re¬ 
paid  to  it  by  the  DI  to  repay  overseas 
borrowing. 

Repayment  by  the  DI  of  overseas  bor¬ 
rowing  or  proceeds  borrowing  results  in 
the  following  charges: 

(1)  Pursuant  to  §  1404(a)  (1),  there  is 
a  reduction  of  available  proceeds  of 
long-term  foreign  borrowing  resulting 
from  proceeds  borrowing.  There  is  also  an 
equal  reduction  in  the  amount  of  over¬ 
seas  proceeds. 

(2)  Pursuant  to  5  1404(a)(2),  if  the 
amount  of  repayment  exceeds  the  reduc¬ 
tion  of  available  proceeds  under  5  1404 
(a)(1),  transfers  of  capital  are  charged 
proportionately  to  the  scheduled  areas 
where  the  DI  has  expended  or  allocated 
available  proceeds  of  long-term  foreign 
borrowing  resulting  from  proceeds  bor¬ 
rowing.  There  is  also  an  equal  reduction 
in  the  amount  of  overseas  proceeds. 


(3)  Pursuant  to  5  1404(a)(3),  if  the 
amount  of  repayment  exceeds  the  ag¬ 
gregate  reductions  of  available  proceeds 
and  transfers  of  capital  to  AFNs  under 
5  1404(a)  (1)  and  (2),  transfers  of  capi¬ 
tal  will  be  charged  proportionately  to 
the  scheduled  areas  where  the  OFS  has 
transferred  overseas  proceeds  pursuant 
to  5  1403(a)(2).  There  is  also  an  equal 
reduction  in  the  amount  of  overseas  pro¬ 
ceeds  held  by  such  AFNs. 

(4)  Pursuant  to  5  1404(a)(4),  any 
repayment  in  excess  of  reductions  of 
available  proceeds  and  transfers  of  cap¬ 
ital  pursuant  to  5  1404(a)  (1),  (2),  and 
(3)  is  a  transfer  of  capital  to  the  sched¬ 
uled  area  in  which  the  OFS  is  incorpo¬ 
rated.  There  is  also  an  equal  reduction 
in  the  amount  of  overseas  proceeds  held 
by  the  OFS. 

In  the  event  of  repayment  of  overseas 
borrowing  by  reason  of  debt  holders’ 
exercise  of  conversion  or  similar  rights, 
transfers  of  capital,  but  not  reduction 
of  available  proceeds,  are  deferred  until 
the  year  following  such  conversion.  See 
5  1404(a)(5). 

The  total  amount  of  overseas  proceeds 
received  by  an  OFS  may,  due  to  dis¬ 
counts,  commissions  or  fees,  be  less  than 
the  amount  of  the  OFS’s  indebtedness 
to  its  lenders.  Under  these  circum¬ 
stances,  the  aggregate  amount  of  trans¬ 
fers  of  capital  and  reductions  of  proceeds 
pursuant  to  5  1404  cannot  exceed  the 
amount  of  overseas  proceeds.  See  §  1404 
(a)  (6) .  The  amount  repaid  attributable 
to  discounts,  commissions  or  fees  is 
deemed  to  be  the  last  amount  repaid. 
Note  that  repayment  of  proceeds  borrow¬ 
ing  after  repayment  of  the  underlying 
overseas  borrowing  is  a  transfer  of  capi¬ 
tal  to  the  scheduled  area  in  which  the 
OFS  is  incorporated.  However,  repay¬ 
ment  by  the  OFS  of  overseas  borrowing 
after  repayment  of  proceeds  borrowing 
does  not  result  in  a  transfer  of  capital. 

Example  6.  In  1970,  a  Schedule  A  OFS  issues 
$10  million  of  debentures  which  are  sold  at 
a  discount,  and  the  OFS  receives  $9,500,000 
as  available  overseas  proceeds.  The  OFS  trans¬ 
fers  $1  million  to  Schedule  C  AFNs  and  $2 
million  to  Schedule  B  AFNs.  Then  $6  million 
is  transferred  in  proceeds  borrowing  to  the 
DI,  which  expends  $4  million  in  a  transfer 
of  capital  to  Schedule  C  and  allocates 
$1,500,000  to  positive"  direct  investment  in 
Schedule  A.  In  1972,  $7  million  of  the  deben¬ 
tures  are  redeemed  and,  in  1973,  $3  mUlion 
of  the  debentures  are  redeemed.  In  1972  the 
transfers  of  capital  and  reductions  would  be : 
Under  5  1404(a)(1),  a  $500,000  reduction  in 
available  proceeds:  under  §  1404(a)  (2) ,  trans¬ 
fers  of  capital  of  $4  million  to  Schedule  C 
and  $1,500,000  to  Schedule  A;  and  under 
5  1404(a)  (3),  transfers  of  capital  of  $333,000 
to  Schedule  C  and  $667,000  to  Schedule  B. 
In  1973,  the  transfers  of  capital  would  be: 
Under  §  1404(a)(3),  transfers  of  capital  of 
$667,000  to  Schedule  C  and  $1,333,000  to 
Schedule  B;  and  then,  under  §  1404(a)  (4) ,  a 
transfer  of  capital  of  $500,000  to  Schedule 
A.  Although  repayment  of  overseas  borrowing 
equalled  $10  million,  the  aggregate  transfers 
of  capital  and  reduction  under  §  1404(a)  (6) 
equal  only  $9,500,000,  the  original  amount 
of  overseas  proceeds  before  any  repayments. 

Example  7.  Schedule  A  OFS  receives 
$9,500,000  from  the  issue  of  $10  million  of 
debentures.  The  OFS  keeps  $500,000  as  avail¬ 
able  overseas  proceeds  and  $9  million  are 
loaned  to  the  DI  in  proceeds  borrowing.  DI 
does  not  expend  or  allocate  the  resulting 
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available  proceeds.  DI  repays  the  $10  million 
overseas  borrowing.  There  is  a  reduction  in 
available  proceeds  of  $9  million,  under 
§  1404(a)(1),  and  a  transfer  of  capital 
to  Schedule  A  -Of  $500,000,  under  S  1404 
(a)(4). 

Examples  8.  Schedule  A  OFS  receives  $10 
million  of  overseas  proceeds  and  transfers  $6 
million  of  overseas  proceeds  to  an  AFN  in 
Schedule  C  and  $4  million  to  an  AFN  in 
Schedule  B.  In  1971,  the  DI  repays  $1  mil¬ 
lion  of  overseas  borrowing.  Under  §  1404(a) 

(2) ,  there  are  transfers  of  capital  to  Schedule 
C  of  $600,000  and  to  Schedule  B  of  $400,000. 

In  1972,  the  OFS  disposes  of  its  interest  in 
the  Schedule  B  AFN  and  receives  $5  million 
in  cash.  Only  $3,600,000  of  such  funds  con¬ 
stitute  overseas  proceeds.  The  OFS  lends 
$3,600,000  to  the  DI  In  proceeds  borrowing 
and  the  DI  allocates  the  resulting  available 
proceeds  to  positive  direct  Investment  In 
Schedule  C.  In  1973,  the  DI  repays  the 
balance  of  the  overseas  borrowing.  There  Is 
a  transfer  of  capital  to  Schedule  C  of 
$3,600,000,  under  S  1401(a)  (2) ,  and  a  transfer 
of  capital  to  Schedule  C  of  $5,400,000,  under 
§  1404(a) (3). 

Pursuant  to  §  1404(b),  repayment  by 
the  OPS  of  overseas  borrowing  first  re¬ 
duces  available  overseas  proceeds.  If  the 
amount  of  repayment  exceeds  such  re¬ 
duction,  the  excess  is  treated  as  repay¬ 
ment  by  the  DI  of  overseas  borrowing 
under  §  1404(a). 

Example  9.  In  1970,  OFS  receives  $10  mil¬ 
lion  of  available  overseas  proceeds  from  an 
overseas  borrowing,  and  lends  $9  million  to 
the  DI  in  proceeds  borrowing.  The  OFS  in¬ 
vests  $500,000  in  debt  obligations  of  AFNs. 
The  DI  expends  $8  miUion  of  the  resultant 
available  proceeds  in  a  transfer  of  capital  to 
Schedule  C.  In  1971,  the  OFS  repays  $2  mil¬ 
lion.  Available  overseas  proceeds  are  reduced 
from  $500,000  to  zero,  under  §  1404(b)(1). 
Available  proceeds  are  reduced  from  $1  mil¬ 
lion  to  zero,  under  11  1404(b)(2)  and 
1404(a)(1).  There  is  a  transfer  of  capital, 
under  5  1404(a)(2),  to  Schedule  C  in  the 
amount  of  $500,000. 

Example  10.  In  1970,  an  OFS  receives  $10 
million  In  overseas  borrowing  and  lends  the 
$10  million  to  the  DI  in  proceeds  borrowing, 
and  the  resulting  available  proceeds  are  allo¬ 
cated  to  positive  direct  Investment  in  Sched¬ 
ule  C.  DI  repays  proceeds  borrowing,  in  1971, 
in  the  amount  of  $10  million.  Under 
§  1404(a)(2),  there  is  a  transfer  of  capital 
to  Schedule  C  of  $10  million,  and  overseas 
proceeds  are  extinguished.  In  1973,  the  OFS 
repays  the  overseas  borrowing.  Since  there 
are  no  remaining  overseas  proceeds,  no  trans¬ 
fer  of  capital  or  further  reduction  results. 
See  §  1404(a) (6). 

§  B1405— 1  Authorized  repayments. 

Under  §  1405,  transfers  of  capital  re¬ 
sulting  in  positive  direct  investment, 
which  arise  from  repayment  by  a  DI  of  an 
overseas  borrowing  or  a  proceeds  borrow¬ 
ing  to  enable  the  OFS  to  repay  its  over¬ 
seas  borrowing,  will  be  generally  author¬ 
ized  under  Subpart  J  in  a  manner 
similar  to  repayment  by  a  DI  of  other 
AFN  borrowing.  As  in  the  case  of  DI 
guarantees  of  AFN  borrowing,  the  gen¬ 
eral  authorization  of  §  1002  is  conditional 
upon  the  filing  by  the  DI  of  a  certificate 
(Form  FDI-106)  pursuant  to  §  1002(b). 
Note  that,  by  virtue  of  §  1405(a),  DI’s 
guarantee  of  an  OFS  borrowing  that  does 
not  qualify  as  an  overseas  borrowing  is 
not  covered  either  by  §  1405(b)  or 
I  1002(a). 

[F.R.  Doc.  70-12557;  Filed,  Oct.  6,  1970; 
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Title  7— AGRICULTURE 

Chapter  I — Consumer  and  Marketing 
Service  (Standards,  Inspections, 
Marketing  Practices),  Department  of 
Agriculture 

SUBCHAPTER  D— REGULATIONS  UNDER  THE 

POULTRY  PRODUCTS  INSPECTION  ACT 

PART  81— INSPECTION  OF  POULTRY 
AND  POULTRY  PRODUCTS 

Moisture  Absorption  and  Retention 
Restrictions  for  Poultry 

On  March  20,  1970,  there  was  pub¬ 
lished  in  the  Federal  Register  (35  F.R. 
4865)  a  notice  of  a  proposed  amendment 
to  §  81.50  of  the  regulations  Governing 
the  Inspection  of  Poultry  and  Poultry 
Products  (7  CFR,  Part  81) .  The  amend¬ 
ment  was  proposed  to  provide  for  the  use 
of  testing  methods  to  determine  moisture 
absorption  in  poultry  so  as  to  assure 
compliance  with  moisture  limitations, 
and  further  to  update  present  moisture 
tolerances  for  turkeys. 

Statement  of  Considerations.  The  Con¬ 
sumer  and  Marketing  Service  of  the  De¬ 
partment  of  Agriculture  is  responsible 
for  administering  the  Poultry  Products 
Inspection  Act  so  as  to  assure  that  poul¬ 
try  products  prepared  under  inspection 
pursuant  to  the  Act  are  fit  for  human 
food  and  not  adulterated.  This  respon¬ 
sibility  requires  that  studies  of  inspec¬ 
tion  procedures  and  requirements  be 
conducted  periodically  to  determine  if 
this  objective  is  being  met  and  the  con¬ 
sumer  is  receiving  adequate  protection. 

In  order  to  prevent  incubation  and 
rapid  growth  of  bacteria  on  or  within 
poultry  carcasses,  oody  heat  should  be 
promptly  removed  from  slaughtered 
poultry.  Most  food  poisoning  bacteria 
have  not  been  reported  capable  of  growth 
at  temperatures  below  40°  F.  Thus,  chil¬ 
ling  requirements  are  designed  to  reduce 
the  internal  temperature  of  poultry  to  40° 
F.  or  lower  to  preclude  growth  of  food 
poisoning  bacteria.  This  is  accomplished 
through  washing  and  immediate  chilling 
of  the  carcasses.  During  these  stages, 
some  moisture  absorption  is  inevitable. 
Realizing  the  need  for  controls,  the  De¬ 
partment  collected  a  substantial  amount 
of  data  and  established  limits  based  on 
absorbed  water  that  was  deemed  un¬ 
avoidable.  Moisture  control  in  poultry  is 
designed  to  allow  the  processor  to  deep 
chill,  preserve  wholesomeness,  and  extend 
shelf  life  of  the  product.  All  moisture 
absorbed  above  the  allowed  limits  is  un¬ 
necessary  and,  therefore,  considered 
adulteration.  As  chilling  equipment  and 
techniques  become  more  mechanized,  and 
with  more  flexibility  desired  by  industry, 
changes  in  control  methods  are  necessary 
to  reduce  the  possibility  that  poultry  may 
contain  excessive  amounts  of  moisture. 

Present  moisture  limitations  are  ad¬ 
ministered  by  Federal  moisture  control¬ 
lers  responsible  for  establishing  systems 
of  washing,  chilling,  and  draining  in  each 
plant.  These  systems  cannot  be  changed 
without  prior  approval  and  a  return  visit 
by  a  moisture  controller.  Corrective  ac¬ 
tion  is  based  on  the  controller’s  tests  and 
the  resident  inspectors’  surveillance  of 


the  established  system.  This  method  does 
not  provide  flexibility  in  chilling  systems, 
nor  does  it  take  into  consideration  differ¬ 
ences  of  individual  lots  of  poultry. 

This  amendment  provides  acceptance 
and  rejection  criteria  to  assure  that  the 
amount  of  moisture  absorbed  or  retained 
in  poultry  does  not  exceed  maximum 
limitations.  It  also  permits  more  flexi¬ 
bility  to  the  poultry  processor  for  ad¬ 
justing  chilling  systems  as  long  as  the 
maximum  moisture  limits  are  not  ex¬ 
ceeded.  Periodic  testing  and  timely  reten¬ 
tion  of  all  products  that  are  not  found  to 
comply  with  maximum  limitations  will 
strengthen  the  present  program  and 
reduce  the  probability  of  poultry  adul¬ 
terated  with  excess  water  reaching  the 
consumer. 

As  the  result  of  the  publication  in  the 
Federal  Register  of  the  notice  of  pro¬ 
posed  amendment  to  §  81.50  of  the  regu¬ 
lations,  the  Department  received  69 
letters  of  comment  from  consumers, 
members  of  the  poultry  industry,  and 
consumer  and  industry  groups.  The 
Department  has  carefully  considered  all 
of  the  information  presented  in  these 
comments  and  all  other  available  infor¬ 
mation.  Based  on  such  information,  sev¬ 
eral  changes  have  been  made  in  the 
proposed  amendment  that  was  published 
in  the  Federal  Register  on  March  20, 
1970. 

The  primary  difference  in  this  amend¬ 
ment  and  the  previous  publication  is  the 
provision  for  zones  of  moisture  absorp¬ 
tion  limitations  to  determine  compliance. 
This  statistical  concept  is  necessary  due 
to  the  large  number  of  poultry  carcasses 
that  will  be  represented  by  the  sample. 
These  zones  will  serve  Inspectors  and 
plants  as  a  warning  device  when  pro¬ 
cedures  are  producing  birds  that  ap¬ 
proach  the  upper  limits.  This  will  enable 
the  plant  to  adjust  chilling  procedures 
downward  to  avoid  retention  of  product 
or,  in  many  cases,  a  complete  halt  of 
operations. 

The  statistical  sampling  plan  will  ade¬ 
quately  provide  the  desired  consumer 
protection.  However,  it  should  be  under¬ 
stood  that  in  order  for  plants  consist¬ 
ently  to  remain  under  the  moisture 
absorption  limits,  the  overall  average 
absorption  must  be  well  below  the  max¬ 
imum  limitations.  The  percentage  below 
the  limits  will  vary  from  plant  to  plant 
depending  on  the  efficiency  of  the 
individual  operation. 

Another  change  from  the  original  pro¬ 
posed  regulation  is  the  addition  of  sub- 
paragraph  (3)  (viii)  that  will  require 
plants  to  provide  scales,  weights,  iden¬ 
tification  devices,  and  other  supplies  nec¬ 
essary  to  conduct  all  moisture  tests.  Each 
plant  must  have  such  equipment,  devices, 
and  supplies  to  conduct  tests'  in  order  to 
adjust  its  chilling  system  when  neces¬ 
sary,  and  the  inspectors  will  need  such 
equipment,  devices,  and  supplies  to  con¬ 
duct  their  daily  tests  for  compliance  pur¬ 
poses  in  accordance  with  these  amended 
regulations. 

The  specific  amendment  to  the  regula¬ 
tions  is  as  follows : 

Subparagraphs  (3)  Cii) ,  (iii) ,  and  (iv) , 
paragraph  (b)  of  §  81.50,  are  revoked, 
subparagraph  (3)  (v)  is  renumbered  as 
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subparagraph  (3)  (ix) .  and  new  subpara¬ 
graphs  (3)  (ii),  (iii),  (iv),  (v),  (vi),  (vii), 
and  (viii)  are  added  to  read  as  follows: 

§  81.50  Temperatures  and  rooting  and 
freezing  procedures. 
***** 

(b)  *  *  * 

<3)  *  *  * 

(ii)  Poultry  washing,  chilling,  and 
draining  practices  and  procedures  shall 
be  such  as  will  minimize  moisture  ab¬ 
sorption  and  retention  at  time  of  pack¬ 
aging.  With  respect  to  ready-to-cook 
poultry  that  is  to  be  consumer  pack¬ 
aged,  frozen  or  cooked,  the  maximum 
moisture  absorption  and  retention  during 
washing,  chilling,  and  draining  processes 
shall  not  exceed,  at  the  last  readily  ac¬ 
cessible  point  at  which  the  poultry  car¬ 
casses  can  be  selected  for  testing  prior 
to  packaging,  the  percentage  limits  set 
forth  in  the  following  tables: 

Table  1.— Maximum  Limits  for  All  Classes  of 
Poultry,  Other  Than  Turkeys,  To  Be  Consumer 
Packaged,  Frozen  or  Cooked. 


Average  percent  increase 
in  weight  over  weight  of 
carcass  prior  to  Anal  washer 
Average  ready-to-cook  (less  necks  and  giblets) 

carcass  weight  prior  to  - 

final  washer  (less  necks  Zone  A  Zone  B 
and  giblets)  product  shall  product  shall 

be  retained  if  be  retained  if 
more  than  any  test 

one  test  exceeds 

exceeds 


Chickens  over  lbs. 


and  under . . 

Chickens  over  V/i  lbs. 

8.0 

8.7 

and  all  other  classes  of 

poultry  other  than 
turkeys . 

6.0 

6.7 

Table  2— Maximum  Limits  fob  All  Turkeys  To  Be 
Consumer  Packaged,  Frozen  or  Cooked 


Average  ready-to-cook 
carcass  weight  prior 
to  final  washer 

(less  necks  and  giblets) 

Average  percent  increase 
in  weight  over  weight  of 
carcass  prior  to  final  washer 
(less  ueeks  and  giblets) 

Zone  A 
product 
shall  be 
retained 
if  more  than 
one  test 
exceeds 
these  limits 

Zone  B 
product 
shall  be 
retained 
if  any  test 
exceeds 
these  limits 

Less  than  8  lbs.  8  ozs - 

8.0 

9.0 

8  lbs.  9  ozs.-15  lbs.  15  ozs. . . 

6.0 

6.4 

16  lbs.-16  lbs.  15  ozs .  . . 

5.8 

6.05 

17  lbs.-17  lbs.  15  ozs . 

5.5 

5.75 

18  lbs.-18  lbs.  15  ozs . . 

5.3 

5.55 

19  lbs.-19  lbs.  15  ozs _ 

5. 1 

5.35 

20  lbs. -20  lbs.  15  ozs _ 

4.  9 

5. 15 

21  lbs. -21  lbs.  15  ozs . 

4.8 

5.05 

22  lbs.-22  lbs.  15  ozs - 

4.6 

4.85 

23  lbs. -23  lbs.  15  ozs. . 

4.5 

4.75 

24  lbs.-26  lbs.  15  ozs _ 

4.4 

4.65 

27  lbs.  and  over . . . 

4.3 

4.55 

(iii)  With  respect  to  ready-to-cook 
turkey  carcasses  that  are  to  be  cut  up, 
the  maximum  amount  of  moisture  ab¬ 
sorption  and  retention  shall  not  exceed 
(at  the  time  the  first  cut  is  made)  the 
percentage  limits  set  forth  in  the  follow¬ 
ing  table: 


Maximum  Limits  for  All  Turkeys  To  Be  Cut-up 


Average  percent  increase 
in  weight  over  weight  of 
carcass  prior  to  final  washer 


Average  ready-to-cook 
carcass  weight  prior 
to  final  washer 
(less  necks  and  giblets) 

(less  necks  and  giblets) 

Zone  A 
product 
shall  be 
retained 
if  more  than 
one  test 
exceeds 
these  limits 

Zone  B 
product 
shall  be 
retained 
if  any  test 
exceeds 
these  limits 

Less  than  8  lbs.  8  ozs _ 

9.0 

10.0 

8  lbs.  9  ozs.-15  lbs.  15  ozs. . 

7.0 

7.4 

16  lbs.-16  lbs.  15  ozs _ 

6.8 

7.5 

17  lbs. -17  lbs.  15  ozs . . . . 

6.5 

6.75 

18  lbs.-18  lbs.  15  ozs. . 

6.3 

6.55 

19  lbs.-19  lt>s.  15  ozs... . 

6  1 

6.35 

20  lbs.~20  lbs.  15  ozs... _ 

5.9 

a  15 

21  lbs.-21  lbs.  15  ozs . 

5.8 

6.05 

22  lbs.-22  lbs.  15  ozs.. . 

5.6 

5.85 

23  lbs.-23  lbs.  15  ozs . - 

5.5 

5.75 

24  lbs.-26  lbs.  15  ozs . . 

5.4 

5.65 

27  lbs.  and  over . 

5.3 

5.55 

(iv)  With  respect  to  ready-to-cook 
chicken  carcasses,  averaging  4  Vi  pounds 
or  less,  that  are  chilled  in  continuous 
chillers  and  further  aged  or  chilled  in 
slush  ice  and  water  prior  to  being  cut  up, 
the  maximum  amount  of  moisture  ab¬ 
sorption  and  retention  shall  not  exceed 
(when  placed  on  the  cutup  line)  the  per¬ 
centage  limits  set  forth  in  the  following 
table : 

AVERAGE  PERCENT  INCREASE  IN  WEIGHT  OVER 
WEIGHT  OF  CARCASS  PRIOR  TO  FINAL  WASHER 
(LESS  NECKS  AND  GIBLETS) 


Zone  A — Product  shall  be  retained  if 

more  than  one  tests  exceeds _  10.  0 

Zone  B1 — Product  shall  be  retained  if 
any  test  exceeds _  11.0 


With  respect  to  ready-to-cook  chicken 
carcasses,  averaging  4  Vi  pounds  or  less, 
which  are  chilled  in  continuous  chillers 
only  prior  to  being  cut  up,  the  percentage 
limits  set  forth  in  §  81.50(b)  (3)  (v)  shall 
apply. 

(v)  With  respect  to  ready-to-cook 
poultry  that  is  to  be  ice  packed,  the  maxi¬ 
mum  amount  of  moisture  absorption 
shall  not  exceed,  at  the  last  readily  ac¬ 
cessible  point  at  which  the  poultry  car¬ 
casses  can  be  selected  for  testing  on  the 
drip  line,  the  percentage  limits  set  forth 
in  the  following  table: 

Maximum  Limits  for  Ice  Pack  Poultry 

AVERAGE  PERCENT  INCREASE  IN  WEIGHT  OVER 
WEIGHT  OF  CARCASS  PRIOR  TO  FINAL  WASHER 
(LESS  NECKS  AND  GIBLETS) 


Zone  A — Product  shall  be  retained  if 

more  than  one  test  exceeds _  12.  0 

Zone  B — Product  shall  be  retained  if 
any  test  exceeds _  13.  0 


With  respect  to  all  ice  pack  poultry, 
the  loss  of  moisture  during  holding  and 
transportation  to  the  first  destination 
shall  result  in  moisture  retention  that  is 
within  the  limits,  applicable  to  the  class 
of  poultry  involved,  set  forth  in  Zone  A 
of  Tables  1  and  2  in  §  81.50(b)  (3)  (ii). 

(vi)  Each  official  establishment  may 
make  adjustments  in  its  washing,  chill¬ 
ing,  and  draining  methods  provided  it 
submits  to  the  inspector  at  the  estab¬ 
lishment  written  notice  of  the  proposed 
adjustments  before  any  changes  are 


made,  and  provided  further,  that  the 
establishment,  immediately  after  the 
change,  selects,  prepares,  identifies,  and 
weighs,  in  accordance  with  procedures 
set  forth  in  the  Poultry  Inspectors’  Hand¬ 
book,1  individually  a  random  sample  of 
50  ready-to-cook  poultry  carcasses  prior 
to  the  final  washer  and  again  when  they 
are  removed  from  the  drip  line  or  other 
draining  device  immediately  before  pack¬ 
ing.  If  the  average  weight  of  the  50  poul¬ 
try  carcasses  taken  before  the  final 
washer  and  their  average  weight  after 
immediate  removal  from  the  drip  lipe  or 
draining  device  show  that  the  product 
is  in  compliance  with  the  Zone  A  mois¬ 
ture  absorption  limits,  applicable  to  the 
class  of  poultry  involved,  set  forth  in 
this  section,  the  adjustments  will  become 
the  established  washing,  chilling,  and 
draining  system  for  the  establishment. 

If  the  results  of  the  weighing  of  the 
sample  of  50  carcasses  show  that  the 
product  exceeds  the  Zone  A  limits  set 
forth  in  this  section,  the  poultry  will  be 
retained  in  accordance  with  procedures 
set  forth  in  the  Poultry  Inspectors’  Hand¬ 
book.  Retained  poultry  shall  not  be  re¬ 
leased  from  the  establishment  until  com¬ 
pliance  is  attained  by  following  proce¬ 
dures  set  forth  in  subparagraph  (3)  (vii) 
of  this  section. 

(vii)  Ten-bird  tests  shall  be  conducted 
at  least  daily  by  inspectors  to  assure  com¬ 
pliance  with  the  requirements  of  this 
section  using  procedures  set  forth  in  the 
Poultry  Inspectors’  Handbook;  the  in¬ 
spectors’  10-bird  test  will  be  used  to  de¬ 
termine  compliance.  If  the  average 
weights  of  tested  poultry  from  an  official 
establishment  show  that  they  exceed  the 
moisture  absorption  limits  set  forth  in 
this  section,  all  poultry  of  the  class  of 
poultry  tested  which  is  processed  through 
the  chilling  system  at  that  establishment 
after  the  test  results  were  obtained,  shall 
be  retained  by  the  inspector  at  the  estab¬ 
lishment,  in  accordance  with  a  method 
approved  by  the  Administrator,  until  a 
subsequent  test  shows  that  such  poultry 
being  processed  at  the  establishment  is  in 
compliance  with  this  section.  Retained 
poultry  shall  not  be  released  from  the 
establishment  until  it  is  brought  into 
compliance  with  the  limits,  applicable 
to  the  class  of  poultry  retained,  set  forth 
in  Zone  A  of  Tables  1  and  2  of  §  81.50(b) 

( 3 )  ( ii ) ,  by  a  method  approved  by  the 
Administrator. 

(viii)  The  establishment  shall  provide 
scales,  weights,  identification  devices, 
and  other  supplies  necessary  to  conduct 
all  moisture  tests. 

(ix)  The  temperature  of  the  chilling 
media  in  poultry  chilling  equipment  shall 
not  exceed  65°  F.  in  the  warmest  part 
of  the  chilling  system. 

***** 

(Sec.  14,  82  Stat.  791,  as  amended,  21  U.S.C. 
463  ;  29  F.R.  16210,  as  amended;  33  F.R. 
10750) 


1  The  Poultry  Inspectors’  Handbook  Is 
available  upon  request  from  the  Consumer 
and  Marketing  Service  of  this  Department. 
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The  foregoing  amendment  differs  in  a 
number  of  respects  from  the  proposal  set 
forth  in  the  notice  of  rulemaking.  The 
differences  are  due  to  changes  made  pur¬ 
suant  to  comments  received  in  the  rule- 
making  proceeding.  It  does  not  appear 
that  further  public  rulemaking  pro¬ 
cedure  on  the  amendment  would  make 
additional  information  available  to  the 
Department.  Therefore,  under  the  ad¬ 
ministrative  procedure  provisions  in  5 
U.S.C.  553,  it  is  found  upon  good  cause 
that  such  further  proceedings  are  un¬ 
necessary.  The  foregoing  amendment 
shall  become  effective  on  January  4, 1971. 

Done  at  Washington,  D.C.,  on:  Sep¬ 
tember  30, 1970. 

G.  R.  Grange, 
Acting  Administrator. 

[F.R.  Doc.  70-13294;  Filed,  Oct.  6,  1970; 

8:45  a.m.] 


(b)  For  farms  in  Florida. 


Rate  of  recoverable 

Percentage  of  sugar  ( hundredweight ) 
sucrose  in  per  net  ton  of 

normal  juice 1  sugarcane 

5.0  . . 0.200 

6.0  _ 0.458 

7.0  _ 0.819 

8.0  _ _ _ 1.020 

9.0  _ 1.219 

10.0  _ 1.410 

11.0  _ 1.589 

12.0  _ 1.768 

13.0  _ 1.942 

14.0  _ 2.120 

15.0  . —  2.295 

16.0  _ 2.469 

17.0  _ _ -  2.640 

18.0  _ 2.810 


1  Rates  for  the  intervening  tenths  of  1  per¬ 
cent  shall  be  calculated  by  interpolation  and 
less  than  5  percent  or  more  than  18  percent 
shall  be  computed  In  proportion  to  the  imme¬ 
diately  preceding  Interval. 


amended  (herein  referred  to  as  “act”), 
after  investigation  and  consideration  of 
the  evidence  obtained  at  the  public  hear¬ 
ing  held  in  Houma,  Louisiana,  on  June  5, 
1970,  the  following  determination  is 
hereby  issued. 

The  regulations  previously  appearing 
in  these  sections  under  “Determination 
of  Wage  Rates;  Sugarcane;  Louisiana” 
remain  in  full  force  and  effect  as  to  the 
crops  to  which  they  were  applicable. 
Sec. 

864.23  Requirements. 

864.24  Applicability  of  wage  requirements. 

864.25  Payment  of  wages. 

864.26  Evidence  of  compliance. 

864.27  Subterfuge. 

864.28  Claim  for  unpaid  wages. 

864.29  Failure  to  pay  all  wages  In  full. 

864.30  Checking  compliance. 

Authority:  Secs.  864.23  to  864.30  Issued 
under  secs.  301,  403,  61  Stat.  929,  as  amended, 
932;  7  U.S.C.  1131, 1153. 


Chapter  VIII — Agricultural  Stabiliza¬ 
tion  and  Conservation  Service 
(Sugar),  Department  of  Agriculture 

SUBCHAPTER  E— DETERMINATION  OF  SUGAR 
COMMERCIALLY  RECOVERABLE 

PART  833— MAINLAND  CANE  SUGAR 
AREA 

Sugar  Commercially  Recoverable 
From  Sugarcane;  1970  Crop 

Pursuant  to  the  provisions  of  section 
302(a)  of  the  Sugar  Act  of  1948,  as 
amended,  §  833.17  is  added  to  read  as 
follows: 

§  833.17  Rales  of  recoverability,  1970 
crop. 

For  the  1970  crop  of  sugarcane,  the 
amount  of  sugar,  in  hundredweight,  raw 
value,  commercially  recoverable  from 
sugarcane  grown  on  a  farm  in  the  Main¬ 
land  Cane  Sugar  Area  and  marketed  (or 
processed  by  the  producer)  for  the  ex¬ 
traction  of  sugar  or  liquid  sugar,  shall 
be  obtained  by  multiplying  the  net 
weight  of  the  sugarcane  in  tons  by  the 
rate  of  recoverability  specified  for  the 
average  percentage  of  sucrose  in  the 
normal  juice  of  such  sugarcane,  as 
follows : 

(a)  For  farms  in  Louisiana. 


Statement  of  bases  and  considerations. 
Section  833.16  (34  FR.  16422)  provides 
the  method  of  determining  and  estab¬ 
lishing  amounts  of  sugar  commercially 
recoverable  from  sugarcane  in  the  Main¬ 
land  Cane  Sugar  Area  and  provides  that 
the  rates  shall  become  effective  when 
public  notice  thereof  is  given  in  the  Fed¬ 
eral  Register.  Pursuant  to  the  provi¬ 
sions  of  §  833.16,  this  section  sets  forth 
the  rates  applicable  for  the  1970  crop  of 
sugarcane  in  the  Mainland  Cane  Sugar 
Area.  These  rates  reflect  changes  in  the 
5-year  averages  of  normal  juice  extrac¬ 
tion,  boiling  house  efficiency,  net  cane  as 
a  percent  of  gross  cane,  polarization  of 
sugar  produced,  and  normal  juice  purity 
at  each  normal  juice  sucrose  level. 

Normal  juice  purities  at  the  5  through 
8  percent  normal  juice  sucrose  levels  in 
Florida  and  the  5  through  7,  17,  and  18 
percent  normal  juice  sucrose  levels,  in¬ 
clusive,  in  Louisiana  were  not  available 
for  all  years  of  the  base  period. 

The  rates  are  slightly  higher  in  the 
average  normal  juice  sucrose  range  than 
those  for  the  preceding  crop  in  both 
Louisiana  and  Florida  due  to  small 
changes  in  all  of  these  averages. 

Accordingly,  I  hereby  find  and  con¬ 
clude  that  this  determination  will  effec¬ 
tuate  the  applicable  provisions  of  the  Act. 

(Secs.  302,  303,  304,  403,  61  Stat.  930,  as 
amended,  931,  932;  7  U.S.C.  1132,  1133,  1134, 
1153) 


Rate  of  recoverable 

Percentage  of  sugar  ( hundredweight ) 
sucrose  in  per  net  ton  of 

normal  juice 1  sugarcane 

5.0  _ _ _ _ 0.442 

6.0  . 0.607 

7.0  . 0.796 

8.0  . . 0.972 

9.0  - _ _ i  1.140 

10.0  _ 1.317 

11.0  . 1.485 

12.0  _ 1.656 

13.0  _ 1.830 

14.0  _ 2.003 

15.0  . 2.177 

16.0  . 2.344 

17.0  _ _ 2.502 

18.0  - 2.681 


1  Rates  for  the  Intervening  tenths  of  1  per¬ 
cent  shall  be  calculated  by  interpolation  and 
less  than  5  percent  or  more  than  18  percent 
shaU  be  computed  In  proportion  to  the  Im¬ 
mediately  preceding  Interval. 


Effective  date.  Date  of  publication. 

Signed  at  Washington,  D.C.,  on  Sep¬ 
tember  30, 1970. 

George  V.  Hansen, 
Deputy  Administrator,  State 
and  County  Operations ;  Agri¬ 
cultural  Stabilization  and 
Conservation  Service. 

[F.R.  Doc.  70-13416;  Filed,  Oct.  6,  1970; 
8:51  a.m.] 


SUBCHAPTER  H— DETERMINATION  OF  WAGE 
RATES 

PART  864— SUGARCANE; 
LOUISIANA 

Fair  and  Reasonable  Wage  Rates 

Pursuant  to  the  provisions  of  section 
301(c)(1)  of  the  Sugar  Act  of  1948,  as 


§  864.23  Requirements. 

A  producer  of  sugarcane  in  Louisiana 
shall  be  deemed  to  have  complied  with 
the  wage  provisions  of  the  act  if  all  per¬ 
sons  employed  on  the  farm  in  production, 
cultivation,  or  harvesting  work,  as  pro¬ 
vided  in  §  864.24,  shall  have  been  paid  in 
accordance  with  the  following: 

(a)  Wage  rates.  All  such  persons  shall 
have  been  paid  in  full  for  all  such  work 
and  shall  have  been  paid  wages  in  cash 
therefor  at  rates  required  by  existing 
legal  obligations,  regardless  of  whether 
those  obligations  resulted  from  an  agree¬ 
ment  (such  as  a  labor  union  agreement) 
or  were  created  by  State  or  Federal  legis¬ 
lative  action,  or  at  rates  as  agreed  upon 
between  the  producer  and  the  worker, 
whichever  is  higher,  but  not  less  than 
the  following,  which  shall  become  effec¬ 
tive  on  October  12, 1970,  and  shall  remain 
in  effect  until  amended,  superseded,  or 
terminated: 

(1)  Work  performed  on  a  time  basis. 


Class  of  Worker: 

Rate 

Harvest  work  per  hour 

Harvester  and  loader  operators _ $1.65 

Tractor  drivers,  truck  drivers,  har¬ 
vester  bottom  blade  operators,  and 

hoist  operators _  1. 60 

All  other  harvesting  workers _  1. 50 

*  Production  and  Rate 

cultivation  work  per  hour 

Tractor  drivers _  1.  55 

All  other  production  and  cultivation 
workers  _  1.50 


(2)  Workers  14  and  15  years  of  age 
and  full-time  students  when  employed 
on  a  time  basis.  For  workers  14  and  15 
years  of  age  and,  where  the  Secretary  of 
Labor  has  by  certificate  or  order  pro¬ 
vided  for  the  employment  of  full-time 
students  14  years  of  age  or-  older  on  a 
part-time  basis  (not  to  exceed  20  hours 
in  any  workweek  during  the  time  school 
is  in  session)  or  on  a  part-time  or  a  full¬ 
time  basis  during  school  vacations,  the 
rate  shall  be  not  less  than  85  percent  of 
the  applicable  hourly  rate  for  the  class  of 
worker  prescribed  in  subparagraph  (1) 
of  this  paragraph.  (The  act  provides  that 
the  employment  of  workers  under  14 
years  of  age,  or  the  employment  of  work¬ 
ers  14  and  15  years  of  age  for  more  than 
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8  hours  per  day,  will  result  in  a  deduction 
from  Sugar  Act  payments  to  the 
producer.) 

(3)  Handicapped  workers  when  em¬ 
ployed  on  a  time  basis.  The  wage  rate  for 
workers  certified  by  the  Regional  Direc¬ 
tor,  Wage  and  Hour  and  Public  Con¬ 
tracts  Divisions,  U.S.  Department  of 
Labor,  1931  9th  Avenue  S.,  Birmingham, 
Ala.  35205,  to  be  handicapped  because  of 
age  or  physical  or  mental  deficiency  or 
injury,  and  whose  productive  capacity  is 
thereby  impaired,  shall  be  not  less  than 
75  percent  of  the  applicable  hourly  rate 
for  the  class  of  worker  prescribed  in  sub- 
paragraph  (1)  of  this  paragraph. 

(4)  Work  performed  on  a  piecework 
basis.  The  piecework  rate  for  any  opera¬ 
tion  shall  be  as  agreed  upon  between  the 
producer  and  the  worker.  The  hourly  rate 
of  earnings  of  each  worker  employed  on 
piecework  during  each  pay  period  (not 
to  be  in  excess  of  2  weeks)  shall  average 
for  the  time  worked  at  piecework  rates 
during  such  pay  period  not  less  than  the 
applicable  hourly  rate  for  the  class  of 
worker  prescribed  in  subparagraphs  (1), 
(2),  and  (3)  of  this  paragraph. 

(b)  Compensable  working  time.  For 
work  performed  under  paragraph  (a)  of 
this  section,  compensable  working  time 
commences  at  the  time  the  worker  is 
required  to  start  work  and  ends  upon 
completion  of  work  in  the  field,  except 
time  taken  out  for  meals  during  the 
working  day.  If  the  producer  requires 
the  operator  of  mechanical  equipment, 
driver  of  animals,  or  any  other  class  of 
worker  to  report  to  a  place  other  than 
the  field,  such  as  an  assembly  point  or 
a  tractor  shed  located  on  the  farm,  the 
time  spent  in  transit  from  such  place  to 
the  field  and  from  the  field  to  such  place 
is  compensable  working  time.  Time  spent 
in  performing  work  directly  related  to 
the  principal  work  performed  by  the 
worker,  such  as  servicing  equipment,  is 
compensable  working  time.  Time  of  the 
worker  while  being  transported  from  a 
central  recruiting  point  or  labor  camp 
to  the  farm  is  not  compensable  working 
time. 

(c)  Equipment  necessary  to  perform 
work  assignment.  The  producer  shall 
furnish  without  cost  to  the  worker  any 
equipment  required  in  the  performance 
of  any  work  assignment.  The  worker  may 
be  charged  for  the  cost  of  such  equip¬ 
ment  in  the  event  of  its  loss  or  destruc¬ 
tion  through  negligence  of  the  worker. 
Equipment  includes,  but  is  not  limited 
to,  hand  and  mechanical  tools  and  spe¬ 
cial  wearing  apparel,  such  as  boots  and 
raincoats,  required  to  discharge  the  work 
assignment. 

§  864.24  Applicability  of  wage  require¬ 
ments. 

The  wage  requirements  of  this  part 
apply  to  all  persons  who  are  employed 
or  who  work  on  the  farm  in  operations 
directly  connected  with  the  production, 
cultivation,  or  harvesting  of  sugarcane 
on  any  acreage  from  which  sugarcane  is 
marketed  or  processed  for  the  production 
of  sugar,  harvested  for  seed,  or  any 
acreage  which  qualifies  as  bona  fide 
abandoned.  Such  persons  include  field 


overseers  or  supervisors  while  directing 
other  workers,  and  those  workers  em¬ 
ployed  by  an  independent  contractor  who 
perform  services  on  the  farm.  The  wage 
requirements  are  not  applicable  to  per¬ 
sons  who  voluntarily  perform  work  with¬ 
out  pay  on  the  farm  for  a  religious  or 
charitable  institution  or  organization; 
inmates  of  a  prison  who  work  on  a  farm 
operated  by  the  prison;  truck  drivers  em¬ 
ployed  by  a  contractor  engaged  only  in 
hauling  sugarcane;  members  of  a  co¬ 
operative  arrangement  among  producers 
for  the  exchange  of  labor  to  be  per¬ 
formed  by  themselves  or  members  of 
their  families;  persons  who  have  an 
agreement  with  the  producer  to  perform 
all  work  on  a  specified  acreage  in  return 
for  a  share  of  the  crop  or  crop  proceeds 
if  such  share,  including  the  share  of  any 
Sugar  Act  payments,  results  in  earnings 
at  least  as  much  as  would  otherwise  be 
received  in  accordance  with  the  require¬ 
ments  of  this  part  for  the  work  per¬ 
formed;  independent  contractors  and 
members  of  their  immediate  families;  or 
workers  performing  services  which  are 
indirectly  connected  with  the  produc¬ 
tion,  cultivation,  or  harvesting  of  sugar¬ 
cane,  including  but  not  limited  to 
mechanics,  welders,  and  other  mainte¬ 
nance  workers  and  repairmen. 

§  864.25  Payment  of  wages. 

Workers  shall  be  paid  in  cash  for  all 
work  performed,  except  to  the  extent  that 
the  cash  payment  is  reduced  by  the  fol¬ 
lowing  deductions:  Cash  advances  made 
to  the  worker  by  the  producer;  the  mar¬ 
ket  value  or  the  amount  agreed  upon  for 
supplies  furnished  by  the  producer  at 
the  request  of  the  worker;  meals,  lodg¬ 
ing,  and  transportation  expense  which 
the  producer  agreed  to  furnish  for  a 
stated  amount;  and  mandatory  deduc¬ 
tions  such  as  taxes  and  Social  Security 
contributions.  In  addition,  a  producer 
may  deduct  the  amounts  he  has  paid  to 
a  third  party  on  behalf  of  the  worker  in 
connection  with  his  employment  as  a 
farm  worker  which  are  acknowledged  in 
writing  signed  by  the  worker  or  his  agent 
or  substantiated  by  other  evidence  ac¬ 
ceptable  to  the  county  ASC  Committee 
to  be  an  indebtedness  of  the  worker,  and 
which  cover  the  expense  of  services  and 
benefits  furnished  the  worker  by  the 
third  party,  and  which  the  worker  or  his 
agent  has  agreed  may  be  deducted  from 
his  wages,  such  as  public  utilities,  medi¬ 
cal  services,  group  hospitalization  or 
other  insurance  for  the  benefit  of  the 
worker.  As  evidence  of  payments  to  a 
third  party  for  which  a  deduction  is 
made  from  the  earnings  of  a  worker,  the 
producer  shall  maintain  for  a  period  of 
3  years,  for  the  inspection  of  the  worker 
and  the  local  county  ASCS  office,  re¬ 
ceipted  bills  or  other  written  satisfactory 
evidence  that  support  such  deductions. 
Payments  made  to  a  labor  contractor, 
supervisor,  or  labor  trainer,  or  the  cost 
of  meals,  lodging,  transportation,  and  in¬ 
surance  covering  injury  or  illness  result¬ 
ing  from  employment,  any  or  all  of  which 
the  producer  agreed  to  furnish  the 
worker  free  of  charge,  shall  not  be  de¬ 
ducted  from  cash  wages  due  the  worker. 


When  any  deductions  are  made,  the 
producer  shall  furnish  to  the  worker,  at 
time  of  settlement,  a  statement  showing 
the  gross  amount  of  wages  due  for  work 
performed  and  the  amount  of  each  de¬ 
duction  properly  identified. 

§  864.26  Evidence  of  compliance. 

Each  producer  subject  to  the  provi¬ 
sions  of  this  part  shall  keep  and  preserve, 
for  a  period  of  3  years  following  the  date 
on  which  his  application  for  a  Sugar  Act 
payment  is  filed,  such  wage  records  as 
will  demonstrate  that  each  worker  has 
been  paid  in  full  in  accordance  with  the 
requirements  of  this  part.  Wage  records 
should  set  forth  dates  work  was  per¬ 
formed,  the  class  of  work  performed, 
units  of  work  (piecework  or  hours), 
agreed  upon  rates  per  unit  of  work,  total 
earnings  and  any  permissible  deductions, 
and  the  amount  paid  each  worker.  The 
producer  shall  furnish  upon  request  to 
the  appropriate  Agricultural  Stabiliza¬ 
tion  and  Conservation  County  Commit¬ 
tee  such  records  or  other  evidence  as  may 
satisfy  such  committee  that  the  require¬ 
ments  of  this  part  have  been  met. 

§  864.27  Subterfuge. 

The  producer  shall  not  reduce-the  wage 
rates  to  workers  below  those  determined 
in  accordance  with  the  requirements  of 
this  Part  through  any  subterfuge  or  de¬ 
vice  whatsoever. 

§  864.28  Claim  for  unpaid  wages. 

Any  person  who  believes  he  has  not 
been  paid  in  accordance  with  this  part 
may  file  a  wage  claim  with  the  local 
Agricultural  Stabilization  and  Conserva¬ 
tion  County  Committee  against  the  pro¬ 
ducer  on  whose  farm  the  work  was  per¬ 
formed.  Such  claim  must  be  filed  on 
Form  SU-191  entitled  “Claim  Against 
Producer  for  Unpaid  Wages,”  within  2 
years  from  the  date  the  work  with  re¬ 
spect  to  which  the  claim  is  made  was 
performed.  Detailed  instructions  and 
Forms  SU-191  are  available  at  the  local 
county  ASCS  office.  Upon  receipt  of  a 
wage  claim  the  county  office  shall  there¬ 
upon  notify  the  producer  against  whom 
the  claim  is  made  concerning  the  rep¬ 
resentation  made  by  the  worker.  The 
county  ASC  committee  shall  arrange  for 
such  investigation  as  it  deems  necessary 
and  the  producer  and  worker  shall  be 
notified  in  writing  of  its  recommendation 
for  settlement  of  the  claim.  If  either 
party  is  not  satisfied  with  the  recom¬ 
mended  settlement,  an  appeal  may  be 
made  to  the  Louisiana  State  Agricul¬ 
tural  Stabilization  and  Conservation 
Committee,  3737  Government  Street, 
Alexandria,  La.  71303,  which  shall  like¬ 
wise  consider  the  facts  and  notify  the 
producer  and  worker  in  writing  of  its 
recommendation  for  settlement  of  the 
claim.  If  the  recommendation  of  the 
State  ASC  committee  is  not  acceptable, 
either  party  may  file  an  appeal  with  the 
Deputy  Administrator,  State  and  County 
Operations,  Agricultural  Stabilization 
and  Conservation  Service,  U.S.  Depart¬ 
ment  of  Agriculture,  Washington,  D.C. 
20250.  All  such  appeals  shall  be  filed 
within  15  days  after  the  date  the  written 
notice  of  the  recommended  settlement  is 
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mailed  by  the  respective  committee, 
otherwise  such  recommended  settlement 
will  be  applied  in  making  payments 
under  the  act.  If  a  claim  is  appealed  to 
the  Deputy  Administrator,  State  and 
County  operations,  his  decision  shall  be 
binding  on  all  parties  insofar  as  pay¬ 
ments  under  the  act  are  concerned.  Ap¬ 
peals  procedures  are  set  forth  and  ex¬ 
plained  fully  in  Part  780,  Title  7  of  the 
Code  of  Federal  Regulations  (7  C.F.R. 
780). 

§  864.29  Failure  to  pay  all  wages  in  full. 

(a)  Notwithstanding  the  provisions  of 
this  part  requiring  that  all  persons  em¬ 
ployed  on  the  farm  in  the  production, 
cultivation,  or  harvesting  of  sugarcane 
be  paid  in  full  for  all  such  work  as  one 
of  the  conditions  to  be  met  by  a  producer 
for  payment  under  the  act,  if  the  pro¬ 
ducer  has  failed  to  meet  this  condition, 
but  has  met  all  other  conditions,  a  por¬ 
tion  of  such  payment,  representing  the 
remainder  after  deducting  from  the  pay¬ 
ment  the  amount  of  accrued  unpaid 
wages,  may  be  disbursed  to  producer (s) 
upon  a  determination  by  the  county 
committee  (1)  that  the  producer  has 
made  a  full  disclosure  to  the  county 
committee  or  its  representatives  of  any 
known  failure  to  pay  all  workers  on  the 
farm  wages  in  full  as  a  condition  for 
payment  under  the  Sugar  Act;  and  (2) 
that  either  (i)  the  failure  to  pay  all 
workers  their  wages  in  full  was  caused 
by  the  financial  inability  of  the  producer, 
or  (ii)  the  failure  to  pay  all  workers  in 
full  was  caused  by  an  inadvertent  error 
or  was  not  the  fault  of  the  producer  or 
his  agent,  and  the  producer  has  used 
reasonable  diligence  to  locate  and  to 
pay  in  full  the  wages  due  all  such  work¬ 
ers.  If  the  county  committee  makes  the 
determination  as  heretofore  provided  in 
this  paragraph,  such  committee  shall 
cause  to  be  deducted  from  the  payment 
for  the  farm  the  full  amount  of  the  un¬ 
paid  wages  which  shall  be  paid  promptly 
to  each  worker  involved  if  he  can  be 
located,  otherwise  the  amount  due  shall 
be  held  for  his  account,  and  the  re¬ 
mainder  of  the  payment  for  the  farm, 
if  any,  shall  be  made  to  the  producer. 
If  the  county  committee  determines  that 
the  producer  did  not  pay  all  workers  in 
full  because  of  an  inadvertent  error  that 
was  not  discovered  until  after  he  re¬ 
ceived  his  Sugar  Act  payment,  the  pro¬ 
ducer  shall  be  placed  on  the  claims 
control  record  for  the  total  amount  of 
the  unpaid  wages. 

(b)  Except  as  provided  in  paragraph 
(a)  of  this  section,  if  upon  investigation 
the  county  committee  determines  that 
the  producer  failed  to  pay  all  workers  on 
the  farm  the  required  wages,  the  entire 
Sugar  Act  payment  with  respect  to  such 
farm  shall  be  withheld  from  the  pro¬ 
ducer  until  such  time  as  evidence  is 
presented  to  the  county  committee  which 
will  satisfy  the  county  committee  that  all 
workers  have  been  paid  in  full  the  wages 
earned  by  them,  or  if  unpaid  workers 
cannot  be  located  and  the  county  com¬ 
mittee  determines  that  the  producer 
used  reasonable  diligence  to  locate  such 
workers,  the  amounts  of  unpaid  wages 
shall  be  deducted  from  the  Sugar  Act 


payment  computed  for  the  farm  and  the 
balance  released  to  the  producer  after 
the  expiration  of  1  year  from  the  date 
payment  would  otherwise  be  made.  If 
payment  had  been  made  to  the  producer 
prior  to  the  county  committee’s  deter¬ 
mination  that  all  workers  on  the  farm 
have  not  been  paid  in  full,  the  producer 
shall  be  placed  on  the  claims  control 
record  for  the  total  payment  until  the 
county  committee  determines  that  all 
workers  on  the  farm  have  been  paid  in 
full,  the  producer  refunds  the  entire 
amount  of  the  debt,  or  a  setoff  in  the 
amount  of  the  debt  is  made  from  a  pro¬ 
gram  payment  otherwise  due  the  pro¬ 
ducer,  or  the  county  committee  after 
determining  that  the  producer  used 
reasonable  diligence  to  locate  such 
workers  has  recovered  from  such  pro¬ 
ducer  the  amount  of  unpaid  wages  com¬ 
puted  for  the  farm. 

§  864.30  Checking  compliance. 

The  procedures  to  be  followed  by 
county  ASCS  offices  in  checking  compli¬ 
ance  with  the  wage  requirements  of  this 
part  are  set  forth  under  the  heading 
“Wage  Rate  Determinations”  in  Hand¬ 
book  3-SU,  issued  by  the  Deputy  Admin¬ 
istrator,  State  and  County  Operations, 
Agricultural  Stabilization  and  Conserva¬ 
tion  Service.  Copies  of  Handbook  3-SU 
may  be  inspected  at  local  county  ASCS 
offices  and  copies  may  be  obtained  from 
the  Louisiana  State  ASCS  Office,  3737 
Government  Street,  Alexandria,  La. 
71303. 

Statement  op  Bases  and  Considerations 

General.  The  foregoing  determination 
provides  fair  and  reasonable  wage  rates 
to  be  paid  for  work  performed  by  persons 
employed  on  the  farm  in  the  production, 
cultivation,  or  harvesting  of  sugarcane 
in  Louisiana  as  one  of  the  conditions 
with  which  producers  must  comply  to  be 
eligible  for  payment  under  the  act. 

Requirements  of  the  act  and  standards 
employed.  Section  301(c)(1)  of  the  act 
requires  that  all  persons  employed  on  the 
farm  in  the  production,  cultivation,  or 
harvesting  of  sugarcane  with  respect  to 
which  an  application  for  payment  is 
made,  shall  have  been  paid  in  full  for  all 
such  work,  and  shall  have  been  paid 
wages  therefor  at  rates  not  less  than 
those  that  may  be  determined  by  the 
Secretary  to  be  fair  and  reasonable  after 
investigation  and  due  notice  and  oppor¬ 
tunity  for  public  hearing,  and  in  making 
such  determinations,  the  Secretary  shall 
take  into  consideration  the  standards 
therefor  formerly  established  by  him  un¬ 
der  the  Agricultural  Adjustment  Act,  as 
amended  (i.e.,  cost  of  living,  prices  of 
sugar  and  byproducts,  income  from 
sugarcane,  and  cost  of  production),  and 
the  differences  in  conditions  among  the 
various  sugar-producing  areas. 

Wage  determination.  This  determina¬ 
tion  differs  from  the  prior  determination 
in  that  minimum  wage  rates  are  in¬ 
creased  10  cents  per  hour  for  all  classes 
of  workers.  The  new  minimum  hourly 
wage  rates  established  during  the  harvest 
season  are  $1.65  for  harvester  and  loader 
operators,  $1.60  for  tractor  drivers,  and 
$1.50  for  all  other  workers.  During  the 


production  and  cultivation  season,  mini¬ 
mum  wages  are  $1.55  for  tractor  drivers 
and  $1.50  for  all  other  workers.  Other 
provisions  of  the  prior  determination 
continue  unchanged. 

A  public  hearing  was  held  in  Houma, 
La.,  on  June  5,  1970,  at  which  in¬ 
terested  persons  were  afforded  the  op¬ 
portunity  to  testify'  as  to  whether  the 
wage  rates  established  for  Louisiana 
sugarcane  fieldworkers  in  the  wage  de¬ 
termination  which  became  effective  on 
November  10,  1969,  continue  to  be  fair 
and  reasonable  under  existing  circum¬ 
stances,  or  whether  such  determination 
should  be  amended. 

Witnesses  appearing  at  the  public 
hearing  on  behalf  of  sugarcane  workers 
generally  recommended  a  minimum 
wage  ranging  from  $2  to  $2.75  per 
hour.  In  support  of  these  recommenda¬ 
tions,  one  witness  testified  that  a  survey 
of  sugarcane  workers  in  St.  Mary  Parish 
in  1968  indicated  that  a  sugarcane*worker 
with  a  family  of  six  earned  $2,277  on 
average  during  that  crop  working  at  the 
minimum  wage  rates  established  by  the 
Department;  and  that  this  amount  was 
over  $1,500  below  the  minimum  annual 
income  regarded  by  various  Government 
agencies  as  necessary  for  a  family  of  six 
to  maintain  a  minimum  standard  of 
living.  Other  witnesses  pointed  out  that 
fieldworkers  on  sugarcane  plantations  re¬ 
ceive  inadequate  compensation  to  sup¬ 
port  their  families.  One  such  witness 
testified  that  a  survey  conducted  in  June 
1969  of  379  families  revealed  that  average 
annual  earnings  for  a  family  of  six  was 
$934  below  the  determined  poverty  level. 
Another  representative  of  labor  stated 
that  skilled  sugarcane  workers  in  Lou¬ 
isiana  are  covered  by  lower  minimum 
wage  rates  than  those  covering  unskilled 
workers  in  other  industries  and  those 
covering  sugar  workers  in  other  areas. 

Several  students  from  Oberlin  College 
in  Ohio,  testifying  on  behalf  of  field- 
workers,  stated  that  the  economic  posi¬ 
tion  of  the  fieldworkers  has  not  improved 
enough  to  bring  them  up  to  a  decent 
standard  of  living.  In  the  course  of  a 
survey  conducted  by  the  students  in  Jan¬ 
uary  1970  of  165  households  of  agricul¬ 
tural  workers  employed  on  two  sugarcane 
plantations  in  Louisiana,  they  found  that 
fieldworkers  suffer  from  substandard 
housing  facilities,  inadequate  diets,  poor 
medical  care,  and  low  wages.  They  pre¬ 
sented  data  on  workers’  living  conditions 
to  support  their  recommendations  for 
minimum  wage  rates  of  $2.65  to  $2.75  per 
hour. 

A  professor  of  agricultural  economics 
at  Louisiana  State  University,  represent¬ 
ing  the  American  Sugarcane  League,  pre¬ 
sented  data  from  studies  of  both  large- 
scale  and  family-type  sugarcane  farms. 
The  data  indicate  that  large-scale  farms 
(200  acres  or  more)  realized  a  net  income 
of  47  cents  per  ton  of  cane  in  1968  as 
compared  to  82  cents  for  the  1966-68 
period;  and  that  family-type  farms  (less 
than  200  acres)  realized  a  net  cash  in¬ 
come  per  ton  in  1968  of  $1.84  as  compared 
to  an  average  of  $1.92  for  the  3-year 
period.  The  witness  testified  that  mini¬ 
mum  wage  rates  for  Louisiana  sugarcane 
fieldworkers  have  been  increased  in  9 
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successive  years  starting  in  1961,  even 
though  Louisiana  fanners  experienced 
hurricanes,  low  yields,  low  sucrose  and 
purity,  relatively  low  prices,  and  con¬ 
siderably  higher  unit  costs  of  production 
in  1964  and  again  in  1965.  He  said  that 
producers  also  suffered  early  freezes  in 
1966,  and  received  annual  reductions  in 
proportionate  share  acreage  since  1965. 
The  witness  concluded  his  testimony  by 
stating  that  his  analysis  shows  that  labor 
has  benefited  more  than  the  farmer 
from  improved  technology,  as  shown  by 
an  increase  since  1937  of  32  percent  in 
nonlabor  costs  and  an  increase  of  9  per¬ 
cent  in  labor  costs,  even  though  there 
has  been  an  estimated  70  percent  reduc¬ 
tion  in  man-labor  requirements. 

Another  witness,  representing  the 
American  Sugarcane  League  and  the 
Louisiana  Farm  Bureau  Federation,  re¬ 
futed  the  need  for  an  increase  in  field- 
workers’  wages.  In  support  of  his  premise, 
he  testified  that  since  1957,  the  cost  of 
living  has  risen  36.7  percent  compared 
with  an  increase  of  218  percent  in  the 
minimum  wage  rates  prescribed  for 
sugarcane  fieldworkers  in  Louisiana.  The 
witness  stated  that  Louisiana  producers 
feel  the  minimum  wage  rate  for  unskilled 
cane  workers  should  not  exceed  the  mini¬ 
mum  rate  established  for  other  farm 
workers  under  the  Fair  Labor  Standards 
Act.  He  also  reviewed  the  findings  of  a 
survey  of  equipment  operators  conducted 
recently  by  the  American  Sugarcane 
League  to  determine  the  extent  to  which 
absenteeism  reduced  the  earnings  of 
workers.  The  survey  showed  that  the 
average  full  time  equipment  operator 
was  absent  from  his  job  13.59  percent  of 
the  time  in  1969,  and  as  a  result  thereof 
received  $451.09  less  pay  than  if  he  had 
worked  full  time. 

Consideration  has  been  given  to  the 
testimony  presented  at  the  public  hear¬ 
ing;  to  the  returns,  costs,  and  profits  of 
producing  sugarcane  obtained  by  field 
survey  for  recent  crops  and  recast  in 
terms  of  conditions  likely  to  prevail  for 
the  1970  crop;  and  to  other  standards 
considered  in  wage  determinations,  in¬ 
cluding  the  cost  of  living  and  the  pro¬ 
ducers’  ability  to  pay.  The  cost  of  living 
has  increased  in  excess  of  five  percent 
during  the  past  year.  Present  prospects 
for  the  1970  crop  are  quite  good,  and  the 
average  producer  is  expected  to  operate 
profitably.  Analysis  of  these  and  other 
relevant  factors  indicates  that  the  mini¬ 
mum  rates  established  in  this  determina¬ 
tion  are  fair  and  reasonable  and  are 
within  the  producers’  ability  to  pay. 

This  determination  is  issued  on  a  con¬ 
tinuing  basis  and  will  remain  in  effect 
until  amended  or  terminated.  However, 
the  Department  will  keep  the  wage 
situation  under  review  and  will  con¬ 
duct  investigations  and  hold  hearings 
annually. 

Accordingly,  I  hereby  find  and  conclude 
that  the  foregoing  wage  determination 
will  effectuate  the  wage  provisions  of  the 
Sugar  Act  of  1948,  as  amended. 

Note:  The  recordkeeping  and  reporting 
requirements  of  these  regulations  have  been 
approved  by,  and  subsequent  recordkeeping 
and  reporting  requirements  will  be  subject 
to  the  approval  of  the  Bureau  of  the  Budget 


in  accordance  with  Federal  Reports  Act  of 
1942. 

Effective  date.  This  determination 
shall  become  effective  on  October  12, 
1970. 

Signed  at  Washington,  D.C.  on 
September  25, 1970. 

Kenneth  E.  Frick, 
Administrator,  Agricultural  Sta¬ 
bilization  and  Conservation 
Service. 

[F.R.  Doc.  70-13380;  Filed,  Oct.  6,  1970; 
8:48  ana.] 


Chapter  IX — Consumer  and  Market¬ 
ing  Service  (Marketing  Agreements 
and  Orders;  Fruits,  Vegetables, 
Nuts),  Department  of  Agriculture 

PART  926— TOKAY  GRAPES  GROWN 
IN  SAN  JOAQUIN  COUNTY,  CALI¬ 
FORNIA 

Expenses  and  Rate  of  Assessment 

On  September  16,  1970,  notice  of  pro¬ 
posed  rule  making  was  published  in  the 
Federal  Register  (35  F.R.  14511)  re¬ 
garding  proposed  expenses  and  the  re¬ 
lated  rate  of  assessment  for  the  period 
April  1,  1969,  through  March  31,  1970, 
pursuant  to  the  marketing  agreement,  as 
amended,  and  Order  No.  926,  as  amended 
(7  CFR  Part  926),  regulating  the  han¬ 
dling  of  Tokay  grapes  grown  in  San 
Joaquin  County,  Calif.,  effective  under 
the  applicable  provisions  of  the  Agricul¬ 
tural  Marketing  Agreement  Act  of  1937, 
as  amended  (7  U.S.C.  601-674).  After 
consideration  of  all  relevant  matters  pre¬ 
sented,  including  the  proposals  set  forth 
in  such  notice  which  were  submitted  by 
the  Industry  Committee  (established 
pursuant  to  said  amended  marketing 
agreement  and  order)  it  is  hereby  found 
and  determined  that: 

§  926.210  Expenses  and  rate  of  assess¬ 
ment. 

(a)  Expenses.  Expenses  that  are  rea¬ 
sonable  and  likely  to  be  incurred  by  the 
Industry  Committee  during  the  period 
April  1,  1970,  through  March  31,  1971, 
will  amount  to  $27,225. 

(b)  Rate  of  assessment.  The  rate  of 
assessment  for  said  period,  payable  by 
each  handler  in  accordance  with  §  926.46, 
is  fixed  at  $0.03  per  standard  package  or 
equivalent  quantity  of  grapes. 

Terms  used  in  the  amended  market¬ 
ing  agreement  and  this  part  shall,  when 
used  herein,  have  the  same  meaning  as 
is  given  to  the  respective  term  in  said 
amended  marketing  agreement  and  this 
part. 

It  is  hereby  further  found  that  good 
cause  exists  for  not  postponing  the  ef¬ 
fective  date  hereof  until  30  days  after 
publication  in  the  Federal  Register  (5 
U.S.C.  553)  in  that  (1)  shipments  of 
Tokay  grapes  are  now  being  made;  (2) 
the  relevant  provisions  of  said  market¬ 
ing  agreement  and  this  part  require  that 
the  rate  of  assessment  fixed  fbr  a  par¬ 
ticular  fiscal  period  shall  be  applicable 
to  all  assessable  Tokay  grapes  from  the 
beginning  of  such  period;  and  (3)  such 


period  began  on  April  1,  1970,  and  the 
rate  of  assessment  herein  fixed  will  au¬ 
tomatically  apply  to  all  assessable  grapes 
beginning  with  such  date. 

(Secs.  1-19,  48  Stat.  31,  as  amended;  7  U.S.C. 
601-674) 

Dated:  October  2,  1970. 

Paul  A.  Nicholson, 
Acting  Director,  Fruit  and  Vege¬ 
table  Division,  Consumer 
and  Marketing  Service. 

[F.R.  Doc.  70-13413;  Filed,  Oct.  6,  1970; 
8:51  a.m.] 


PART  927  —  BEURRE  D’ANJOU, 
BEURRE  BOSC,  WINTER  NELIS, 
DOYENNE  DU  COMICE,  BEURRE 
EASTER,  AND  BEURRE  CLAIRGEAU 
PEARS  GROWN  IN  OREGON, 
WASHINGTON,  AND  CALIFORNIA 

Expenses  and  Rate  of  Assessment  and 
Carryover  of  Unexpended  Funds 

On  September  17,  1970,  notice  of  rule 
making  was  published  in  the  Federal 
Register  (35  F.R.  14555)  regarding  pro¬ 
posed  expenses  and  the  related  rate  of 
assessment  for  the  fiscal  period  July  1, 
1970,  through  June  30,  1971,  and  carry¬ 
over  of  the  unexpended  funds,  pursuant 
to  the  marketing  agreement,  as  amended, 
and  Order  No.  927,  as  amended  (7  CFR 
Part  927),  regulating  the  handling  of 
Beurre  D’ Anjou,  Beurre  Bose,  Winter 
Nelis,  Doyenne  du  Comice,  Beurre  Easter, 
and  Beurre  Clairgeau  varieties  of  pears 
grown  in  Oregon,  Washington,  and  Cali¬ 
fornia,  effective  under  the  applicable 
provisions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674).  After  consideration  of 
all  relevant  matters  presented,  includ¬ 
ing  the  proposals  set  forth  in  such  notice 
which  were  submitted  by  the  Control 
Committee  (established  pursuant  to  said 
amended  marketing  agreement  and 
order) ,  it  is  hereby  found  and  determined 
that: 

§  927.210  Expenses,  rate  of  assessment, 
and  carryover  of  unexpended  funds. 

(a)  Expenses.  Expenses  that  are  rea¬ 
sonable  and  necessary  to  be  incurred  by 
the  Control  Committee  during  the  period 
July  1,  1970,  through  June  30,  1971,  will 
amount  to  $47,660. 

(b)  Rate  of  assessment.  The  rate  of 
assessment  for  said  period,  payable  by 
each  handler  in  accordance  with  §  927.41, 
is  fixed  at  $0,005  per  standard  western 
pear  box  of  pears,  or  an  equivalent  quan¬ 
tity  of  pears  in  other  containers  or  in 
bulk. 

(c)  Reserve.  Unexpended  assessment 
funds,  in  excess  of  expenses  incurred  dur¬ 
ing  the  fiscal  period  ended  June  30, 1970, 
shall  be  carried  as  a  reserve  in  accordance 
with  the  applicable  provisions  of  §  927.42 
and  §  927.202  of  said  marketing  agree¬ 
ment  and  order. 

It  is  hereby  further  found  that  good 
cause  exists  for  not  postponing  the  ef¬ 
fective  date  hereof  until  30  days  after 
publication  In  the  Federal  Register  (5 
U.S.C.  553)  in  that  (1)  shipments  of 
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fresh  pears  are  now  being  made;  (2)  the 
relevant  provisions  of  said  marketing 
agreement  and.  this  part  require  that  the 
rate  of  assessment  herein  fixed  shall  be 
applicable  to  all  assessable  pears  handled 
during  the  aforesaid  period;  and  (3)  such 
period  began  on  July  1,  1970,  and  the 
rate  of  assessment  will  automatically 
apply  to  all  such  pears  beginning  with 
such  date. 

(Secs.  l-f9,  48  Stat.  31,  as  amended;  7  U.S.C. 
601-674) 

Dated:  October  2, 1970. 

Paul  A.  Nicholson, 
Acting  Director,  Fruit  and  Vege¬ 
table  Division,  Consumer  and 
Marketing  Service. 

[F.R.  Doc.  70-13414;  Filed,  Oct.  6,  1970; 
8:51  a.m.] 


PART  931—  FRESH  BARTLETT  PEARS 

GROWN  IN  OREGON  AND  WASH¬ 
INGTON 

Expenses  and  Rate  of  Assessment 

On  September  15,  1970,  notice  of  pro¬ 
posed  rule  making  was  published  in  the 
Federal  Register  (35F.R.  14462)  regard¬ 
ing  proposed  expenses  and  the  related 
rate  of  assessment  for  the  fiscal  period 
July  1,  1970,  through  June  30,  1971,  pur¬ 
suant  to  the  marketing  agreement  and 
Order  No.  931  (7  CFR  Part  931)  regulat¬ 
ing  the  handling  of  fresh  Bartlett  pears 
grown  in  Oregon  and  Washington.  This 
regulatory  program  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674). 
After  consideration  of  all  relevant  mat¬ 
ters  presented,  including  the  proposals 
set  forth  in  such  notice  which  were  sub¬ 
mitted  by  the  Northwest  Fresh  Bartlett 
Pear  Marketing  Committee  (established 
pursuant  to  said  marketing  agreement 
and  order) ,  it  is  hereby  found  and  deter¬ 
mined  that: 

§  931.205  Expenses  and  rate  of  assess¬ 
ment. 

(a)  Expenses.  Expenses  that  are  rea¬ 
sonable  and  likely  to  be  incurred  by  the 
Northwest  Fresh  Bartlett  Pear  Market¬ 
ing  Committee  during  the  fiscal  period 
July  1,  1970,  through  June  30,  1971,  will 
amount  to  $16,000. 

(b)  Rate  of  assessment.  The  rate  of 
assessment  for  said  period,  payable  by 
each  handler  in  accordance  with  §  931.41, 
is  fixed  at  $0.0125  per  standard  western 
pear  box  of  pears,  or  an  equivalent  quan¬ 
tity  of  pears  in  other  containers  or  in 
bulk. 

Terms  used  in  the  marketing  agree¬ 
ment  and  this  part  shall,  when  used 
herein,  have  the  same  meaning  as  is  given 
to  the  respective  term  in  said  market¬ 
ing  agreement  and  this  part. 

It  is  hereby  further  found  that  good 
cause  exists  for  not  postponing  the  effec¬ 
tive  date  hereof  until  30  days  after  pub¬ 
lication  in  the  Federal  Register  (5  U.S.C. 
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553)  in  that  (1)  shipments  of  the  current 
crop  of  Bartlett  pears  grown  in  Oregon 
and  Washington  are  now  being  made; 

(2)  the  relevant  provisions  of  said  mar¬ 
keting  agreement  and  this  part  require 
that  the  rate  of  assessment  herein  fixed 
shall  be  applicable  to  all  assessable  pears 
handled  during  the  aforesaid  period;  and 

(3)  such  period  began  on  July  1,  1970, 
and  said  rate  of  assessment  will  auto¬ 
matically  apply  to  all  such  pears  begin¬ 
ning  with  such  date. 

(Secs.  1-19,  48  Stat.  31,  as  amended;  7  U.S.C. 
601-674) 

Dated:  October  2, 1970. 

Paul  A.  Nicholson, 
Acting  Director,  Fruit  and  Veg¬ 
etable  Division,  Consumer  and 
Marketing  Service. 

[F.R.  Doc.  70-13415;  Filed,  Oct.  6,  1970; 
8:51  a.m.] 

Title  9— ANIMALS  AND 

ANIMAL  PRODUCTS 

Chapter  I — Agricultural  Research 
Service,  Department  of  Agriculture 

SUBCHAPTER  C— INTERSTATE  TRANSPORTATION 
OF  ANIMALS  AND  POULTRY 

[Docket  No.  70-274] 

PART  76— HOG  CHOLERA  AND 
OTHER  COMMUNICABLE  SWINE 
DISEASES 

Areas  Quarantined 

Pursuant  to  provisions  of  the  Act  of 
May  29,  1884,  as  amended,  the  Act  of 
February  2,  1903,  as  amended,  the  Act 
of  March  3,  1905,  as  amended,  the  Act  of 
September  6,  1961,  and  the  Act  of 
July  2,  1962  (21  U.S.C.  111-113,  114g,  115, 
117,  120,  121,  123-126,  134b,  134f),  Part 
76,  Title  9,  Code  of  Federal  Regulations, 
restricting  the  interstate  movement  of 
swine  and  certain  products  because  of 
hog  cholera  and  other  communicable 
swine  diseases,  is  hereby  amended  in  the 
following  respects : 

In  §  76.2,  in  paragraph  (e)  (9)  relating 
to  the  State  of  North  Carolina,  subdivi¬ 
sion  (iv)  relating  to  Northampton 
County  is  amended  to  read: 

(9)  North  Carolina.  *  *  * 

(iv)  That  portion  of  Northampton 
County  bounded  by  a  line  beginning  at 
the  junction  of  Secondary  Roads  1500 
and  1505;  thence,  following  Secondary 
Road  1500  in  a  generally  southwesterly 
direction  to  U.S.  Highway  158;  thence, 
following  U.S.  Highway  158  in  a  generally 
southwesterly  direction  to  Secondary 
Road  1126;  thence,  following  Secondary 
Road  1126  in  a  southwesterly  direction 
to  the  Gumberry  Swamp  Creek;  thence, 
following  the  Gumberry  Swamp  Creek 
in  a  generally  southerly  direction  to  the 
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Roanoke  River;  thence,  following  the 
north  bank  of  the  Roanoke  River  in  a 
generally  southeasterly  direction  to  U.S. 
Highway  258  (also  State  Highway  561) ; 
thence,  following  U.S.  Highway  258  in  a 
generally  northeasterly  direction  to 
North  Carolina  Highway  35;  thence, 
following  North  Carolina  Highway  35  in 
a  northwesterly  direction  to  Secondary 
Road  1502;  thence,  following  Secondary 
Road  1502  in  a  southwesterly  direction 
to  Secondary  Road  1511;  thence,  follow¬ 
ing  Secondary  Road  1511  in  a  westerly 
and  then  northerly  direction  to  Second¬ 
ary  Road  1501;  thence,  following  Sec¬ 
ondary  Road  1501  in  a  westerly  direction 
to  Secondary  Road  1503;  thence,  follow¬ 
ing  Secondary  Road  1503  in  a  north¬ 
westerly  direction  to  Secondary  Road 
1504;  thence,  following  Secondary  Road 
1504  in  a  northeasterly  direction  to 
Secondary  Road  1505;  thence,  following 
Secondary  Road  1505  in  a  northwesterly 
direction  to  its  junction  with  Secondary 
Road  1500. 

***** 

(Secs.  4-7,  23  Stat.  32,  as  amended,  secs.  1, 
2,  32  Stat.  791-792,  as  amended,  secs.  1-4, 
33  Stat.  1264,  1265,  as  amended,  sec.  1,  75 
Stat.  481,  secs.  3  and  11,  76  Stat.  130,  132; 
21  U.S.C.  Ill,  112,  113,  114g,  115,  117,  120, 
121,  123-126,  134b,  134f;  29  F.R.  16210,  as 
amended) 

Effective  date.  The  foregoing  amend¬ 
ment  shall  become  effective  upon  issu¬ 
ance. 

The  amendment  quarantines  a  portion 
of  Northampton  County,  N.C.,  because  of 
the  existence  of  hog  cholera.  This  action 
is  deemed  necessary  to  prevent  further 
spread  of  the  disease.  The  restrictions 
pertaining  to  the  interstate  movement  of 
swine  and  swine  products  from  or 
through  quarantined  areas  as  contained 
in  9  CFR  Part  76,  as  amended,  will  apply 
to  the  quarantined  portion  of  such 
county. 

The  amendment  imposes  certain  fur¬ 
ther  restrictions  necessary  to  prevent  the 
interstate  spread  of  hog  cholera  and  must 
be  made  effective  immediately  to  ac¬ 
complish  its  purpose  in  the  public 
interest.  Accordingly,  under  the  admin¬ 
istrative  procedure  provisions  in  5  U.S.C. 
553,  it  is  found  upon  good  cause  that 
notice  and  other  public  procedure  with 
respect  to  the  amendment  are  imprac¬ 
ticable  and  contrary  to  the  public 
interest,  and  good  cause  is  found  for 
making  it  effective  less  than  30  days 
after  publication  in  the  Federal 
Register. 

Done  at  Washington,  .D.C.,  this  2d 
day  of  October  1970. 

F.  J.  Mulhern, 

Acting  Administrator, 
Agricultural  Research  Service. 

[F.R.  Doc.  70-13379;  Filed,  Oct.  6,  1970; 

8:48  a.m.] 
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Title  14— AERONAUTICS  AND 
SPACE 

Chapter  I — Federal  Aviation  Adminis¬ 
tration,  Department  of  Transportation 

SUBCHAPTER  E — AIRSPACE 

[Airspace  Docket  No.  70-SW-46J 

PART  71— designation  of  federal 

AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND  RE¬ 
PORTING  POINTS 

Alteration  of  Transition  Area 

The  purpose  of  this  amendment  to 
Part  71  of  the  Federal  Aviation  Regula¬ 
tions  is  to  alter  the  Dallas-Fort  Worth, 
Tex.,  transition  area. 

On  August  14,  1970,  a  notice  of  pro¬ 
posed  rule  making  was  published  in  the 
Federal  Register  (35  F.R.  12953)  stating 
the  Federal  Aviation  Administration 
proposed  to  alter  this  transition  area. 

Interested  persons  were  afforded  an 
opportunity  to  participate  in  the  rule 
making  through  submission  of  com¬ 
ments.  All  comments  received  were 
favorable. 

In  consideration  of  the  foregoing, 
Part  71  of  the  Federal  Aviation  Regula¬ 
tions  is  amended,  effective  0901  G.m.t., 
December  10,  1970,  as  hereinafter  set 
forth. 

In  §  71.181  (35  F.R.  2134),  the  Dallas- 
Fort  Worth,  Tex.,  transition  area  is 
amended  in  part  by  deleting  “That  air¬ 
space  extending  upward  from  700  feet 
above  the  surface  within  an  area 
bounded  by  a  line  beginning  at  lat. 
33°11'00"  N„  long.  97°27'00"  W.,  to  lat. 
33°1T00"  N.,  long.  97°19'00"  W.,  to  lat. 
33°08'00"  N.,  long.  97°15'00"  W.,  to  lat. 
33°10'30"  N„  long.  97°06'00"  W.,  to  lat. 
33°19'00"  N„  long.  97°06'00"  W.,  to  lat. 
33°19'00"  N.,  long.  96°57'00"  W.,  *  *  *” 
and  substituting  “That  airspace  extend¬ 
ing  upward  from  700  feet  above  the  sur¬ 
face  bounded  by  a  line  beginning  at  lat. 
33°11'00"  N.,  long.  97°27'00"  W.,  thence 
to  lat.  33°11'00"  N.,  long.  97°19’00"  W., 
to  lat.  33°26'00”  N.,  long.  97°15’00"  W„ 
to  lat.  33°26'00"  N„  long.  97°07'00"  W., 
to  lat.  33°19'00"  N.,  long.  97°06'00''  W., 
to  lat.  33°19’00"  N.,  long.  96°57'00"  W„ 
*  *  *”  therefor. 

(Sec.  307(a),  Federal  Aviation  Act  of  1958; 
49  TJ.S.C.  1348;  sec.  6(c),  Department  of 
Transportation  Act;  49  TJ.S.C.  1655(c)) 

Issued  in  Fort  Worth,  Tex.,  on  Septem¬ 
ber  25, 1970. 

Henry  L.  Newman, 
Director,  Southwest  Region . 

[F.R.  Doc.  70-13382;  Filed,  Oct.  6,  1970; 
8:48  am.] 


[Airspace  Docket  No.  70-WE-36 ] 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND  RE¬ 
PORTING  POINTS 

Alteration  of  Control  Zone  and 
Transition  Area 

On  August  20,  1970,  a  Notice  of  Pro¬ 
posed  Rule  Making  was  published  in  the 
Federal  Register  (35  Fit.  13292)  stating 
that  the  Federal  Aviation  Administra¬ 
tion  was  considering  amendments  to 
Part  71  of  the  Federal  Aviation  Regula¬ 
tions  that  would  alter  the  descriptions 
of  the  Santa  Maria,  California  control 
zone  and  transition  area. 

Interested  persons  were  given  30  days 
in  which  to  submit  written  comments, 
suggestions,  or  objections.  No  objections 
have  been  received  and  the  proposed 
amendments  are  hereby  adopted  without 
change. 

Effective  date.  These  amendments  shall 
be  effective  0901  G.m.t.,  December  10, 
1970. 

(Sec.  307(a)  of  the  Federal  Aviation  Act  of 
1958,  as  amended,  49  TJ.S.C.  1348(a);  sec. 
6(c)  of  the  Department  of  Transportation 
Act,  49  U.S.C.  1655(C)) 

Issued  in  Los  Angeles,  Calif.,  on  Sep¬ 
tember  25, 1970. 

Arvin  O.  Basnight, 
Director,  Western  Region. 

In  §  71.171  (35  F.R.  2054)  the  descrip¬ 
tion  of  the  Santa  Maria  control  zone  is 
amended  to  read  as  follows: 

Santa  Maria,  Calif. 

Within  a  5 -mile  radius  of  Santa  Marla  Pub¬ 
lic  Airport  (latitude  34°53'55''  N..  longitude 
120°27'20"  W.);  within  1.5  mUes  each  side 
of  the  Santa  Maria  VOR  133°  radial,  extend¬ 
ing  from  the  5-mile  radius  zone  to  11.5  miles 
southeast  of  the  VOR.  This  control  zone  is 
effective  from  0600  to  2200  hours  local  time 
daily. 

In  §  71.181  (35  F.R.  2134)  the  descrip¬ 
tion  of  the  Santa  Maria  transition  area 
is  amended  to  read  as  follows: 

Santa  Maria,  Calif. 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  5-mile  radius 
of  Santa  Maria  Public  Airport  (latitude  34  °- 
53'55“  N„  longitude  120°27'20“  W.)  and 
within  3  miles  each  side  of  the  Santa  Maria 
VOR  133°  and  327°  radials  extending  from 
17  miles  southeast  to  7  miles  northwest  of 
the  VOR. 

[F.R.  Doc.  70-13383;  Filed,  Oct.  6,  1970; 
8:48  a.m.] 


[Airspace  Docket  No.  70-WE-63 J 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND  RE¬ 
PORTING  POINTS 

Designation  of  Transition  Area 

On  August  14, 1970,  a  notice  of  proposed 
rule  making  was  published  in  the  Federal 
Register  (35  FH.  12956)  stating  that  the 


Federal  Aviation  Administration  was 
considering  an  amendment  to  Part  71  of 
the  Federal  Aviation  Regulations  that 
would  designate  a  transition  area  at 
Wells,  Nev. 

Interested  persons  were  given  30  days 
in  which  to  submit  written  comments, 
suggestions,  or  objections.  No  objections 
have  been  received  and  the  proposed 
amendment  is  hereby  adopted  without 
change. 

Effective  date.  This  amendment  shall 
be  effective  0901  G.m.t„  December  10, 
1970. 

(Sec.  307(a),  Federal  Aviation  Act  of  1958, 
as  amended,  49  TJ.S.C.  1348(a);  sec.  6(c), 
Department  of  Transportation  Act,  49  TJ.S.C. 
1655(c)) 

Issued  in  Los  Angeles,  Calif.,  on  Sep¬ 
tember  25,  1970. 

Arvin  O.  Basnight, 
Director,  Western  Region. 

In  §  71.181  (35  F.R.  2134)  the  following 
transition  area  is  added : 

Wells,  Nev. 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  5-mile  radius 
of  Harriet  Field  (latitude  41°06'54”  N.,  longi¬ 
tude  114°55'24"  W.)  and  within  4.5  miles 
south  and  9.5  miles  north  of  the  Wells  VOR 
287°  radial,  extending  from  the  VOR  to  18.5 
miles  west  of  the  VOR.  That  airspace  ex¬ 
tending  upwards  from  1,200  feet  above  the 
surface  within  12  miles  north  and  8  miles 
south  of  the  Wells  VOR  287°  and  107°  radials 
extending  from  23  miles  west  to  10  miles 
east  of  the  VOR. 

[F.R.  Doc.  70-13384;  Filed,  Oct.  6,  1970; 
8:48  a.m.[ 

[Airspace  Docket  No.  70-WE-64] 

PART  71— designation  of  federal 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND  RE¬ 
PORTING  POINTS 

Alteration  of  Transition  Area 

On  August  14,  1970  a  notice  of  pro¬ 
posed  rule  making  was  published  in  the 
Federal  Register  (35  F.R.  12956)  stating 
that  the  Federal  Aviation  Administra¬ 
tion  was  considering  an  amendment  to 
Part  71  of  the  Federal  Aviation  Regula¬ 
tions  that  would  alter  the  description  of 
The  Dalles,  Oreg.,  transition  area. 

Interested  persons  were  given  30  days 
in  which  to  submit  written  comments, 
suggestions,  or  objections.  No  objections 
have  been  received  and  the  proposed 
amendment  is  hereby  adopted  without 
change. 

Effective  date.  This  amendment  shall 
be  effective  0901  GMT,  December  10, 
1970. 

(Sec.  307(a),  Federal  Aviation  Act  of  1958, 
as  amended,  49  TJ.S.C.  1348(a);  sec.  6(c),  De¬ 
partment  of  Transportation  Act,  49  TJ.S.C. 
1655(c) ) 

Issued  in  Los  Angeles,  Calif.,  on  Sep¬ 
tember  25,  1970. 

Arvin  O.  Basnight, 
Director,  Western  Region. 
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In  §  71.181  (35  F.R.  2134)  the  descrip¬ 
tion  of  The  Dalles,  Oreg.  transition  area 
is  amended  as  follows: 

Delete  all  before  “*  *  *,  that  airspace 
extending  upward  from  1,200  feet  *  •  *” 
and  substitute  therefor,  “That  airspace 
extending  upward  from  700  feet  above 
the  surface  within  a  5-mile  radius  of  The 
Dalles  Municipal  Airport  (latitude  45  °- 
37'05”  N„ longitude  121°10'05"  W.),  that 
airspace  south  of  The  Dalles,  extending 
from  a  line  2  miles  east  of  and  parallel  to 
The  Dalles  VORTAC  186°  radial  clock¬ 
wise  to  the  222°  radial,  extending  from 
the  5-mile  radius  area  to  an  ARC  of  an 
11.5-mile  radius  circle  centered  on  The 
Dalles  Municipal  Airport;  *  *  *” 

[PR.  Doc.  70-13385;  Filed,  Oct.  6,  1970; 

8:48  a.m.] 


SUBCHAPTER  F — AIR  TRAFFIC  AND  GENERAL 
OPERATING  RULES 

[Reg.  Docket  No.  10621;  Amdt.  No.  95-199] 

PART  95— IFR  ALTITUDES 

Miscellaneous  Changes 

The  purpose  of  this  amendment  to 
Part  95  of  the  Federal  Aviation  Regula¬ 
tions  is  to  make  changes  in  the  IFR  alti¬ 
tudes  at  which  all  aircraft  shall  be  flown 
over  a  specified  route  or  portion  thereof. 
These  altitudes,  when  used  in  conjunc¬ 
tion  with  the  current  changeover  points 
for  the  routes  or  portions  thereof,  also  as¬ 
sure  navigational  coverage  that  is  ade¬ 
quate  and  free  of  frequency  interference 
for  that  route  or  portion  thereof. 

As  a  situation  exists  which  demands 
immediate  action  in  the  interest  of 
safety,  I  find  that  compliance  with  the 
notice  and  procedure  provisions  of  the 
Administrative  Procedure  Act  is  imprac¬ 
ticable  and  that  good  cause  exists  for 
making  this  amendment  effective  within 
less  than  30  days  from  publication. 

In  consideration  of  the  foregoing  and 
pursuant  to  the  authority  delegated  to 
me  by  the  Administrator  (24  F.R.  5662), 
Part  95  of  The  Federal  Aviation  Regula¬ 
tions  is  amended,  effective  November  12, 
1970  as  follows: 

1.  By  amending  Subpart  C  as  follows: 

Section  95.201  Red  Federal  airway  1  is 
deleted: 

From,  To,  and  ME  A 

Sitka  Alaska,  LFR;  Port  Alexander  INT, 
Alaska;  5,600. 

Port  Alexander  INT,  Alaska;  Cape  Decision, 
Alaska,  LF/RBN;  6,000. 

Cape  Decision,  Alaska,  LF/RBN;  Guard  Is¬ 
land,  Alaska,  LF/RBN;  *6,000.  *4,000— 
MOCA. 

Guard  Island,  Alaska,  LF/RBN;  Annette  Is¬ 
land,  Alaska,  LFR;  4,700. 

Section  95.241  Red  Federal  airway  41 
is  deleted: 

Yakobi  INT,  Alaska;  Gustavus,  Alaska,  LFR; 
5,500. 

Gustavus,  Alaska,  LFR;  Sisters  Island, 
Alaska,  LF/RBN;  4,500. 

Section  95.264  Red  Federal  airway  64 
is  deleted: 

Dixon  INT,  Alaska;  Annette  Island,  Alaska, 

LFR;  4,700. 


Section  95.303  Red  Federal  airway  103 
is  amended  to  delete: 

From,  To,  and  ME  A 

Anchorage,  Alaska,  LFR;  Delta  Island  INT, 
Alaska;  2,000. 

Delta  Island  INT,  Alaska;  Kenai,  Alaska,  LFR; 

1.900. 

Section  95.643  Blue  Federal  airway  43 
is  deleted : 

INT.  N  CRS  Summit  LFR  and  SW  CRS  Fair¬ 
banks  LFR;  INT,  SE  CRS  Nenana  LFR  and 
N  CRS  Summit  LFR;  9,500. 

INT,  SE  CRS  Nenana  LFR  and  N  CRS  Summit 
LFR;  Nenana,  Alaska,  LFR;  4,500. 

Nenana,  Alaska  LFR;  Fairbanks,  Alaska  LFR; 

3.900. 

Section  95.1001  Direct  routes — United 
States  is  amended  to  delete: 

Collier  INT,  S.C.;  Lexington  INT,  S.C.;  *5,000. 
*2,000— MOCA. 

Atlanta,  Ga„  VOR;  Collier  INT,  S.C.;  *8,500. 
*2,200— MOCA. 

Mitchell  INT,  Ga.;  Blythe  INT,  Ga.;  *5,000. 
*1,900— MOCA. 

INT,  302°  M  rad.  Charleston,  S.C.,  VOR  and 
170°  M  rad,  Columbia,  S.C.,  VOR;  Columbia, 
S.C.,  VOR;  *2,000.  *1,700— MOCA. 

Rome,  Ga.,  VOR;  Huntsville,  Ala.,  VOR; 
*4,000.  *3,500— MOCA. 

Asheville,  N.C.,  VOR;  INT,  084°  M  rad,  Ashe¬ 
ville  VOR,  and  374°  M  rad,  Fort  Mill  VOR; 
6,000. 

Springfield  INT,  Ala.;  Anniston,  Ala.,  VOR; 
*3,000.  *2,700— MOCA. 

Section  95.6002  VOR  Federal  airway  2 
is  amended  to  read  in  part: 

Baxter  INT,  Mont.,  via  N  alter.;  *Rapelje 
INT,  Mont.,  via  N  alter.;  westbound,  10,500; 
eastbound,  7,000;  *6,500 — MRA. 

Rapelje  INT,  Mont.,  via  N  alter.;  Billings, 
Mont.,  VOR  via  N  alter.;  6,000. 

Sterling  DME  Fix,  N.  Dak.;  *Rose  INT, 
N.  Dak.;  **3,900.  *5,300— MRA.  **3,200— 
MOCA. 

Rose  INT,  N.  Dak.;  Jamestown,  N.  Dak.,  VOR; 
*3,900.  *3,200— MOCA. 

Bismarck,  N.  Dak.,  VOR  via  N  alter.;  *Tovar 
INT,  N.  Dak.,  via  N.  alter.;  **3,900.  *4,500— 
MRA.  **3,400— MOCA. 

Tovar  INT,  N.  Dak.,  via  N  alter.;  Jamestown, 
N.  Dak.,  VOR  via  N  alter.;  *3,900.  *3,400— 
MOCA. 

Section  95.6003  VOR  Federal  airway  3 
is  amended  to  read  in  part: 

Fraser  INT,  Pa.;  Turner  INT,  Pa.;  2,400. 

Section  95.6007  VOR  Federal  airway  7 
is  amended  to  read  in  part: 

‘Taylor  INT,  Wis.;  Brewer  INT,  Wis.;  **3,000. 
*4,500 — MCA  Taylor  INT,  southbound; 
*♦2,000— MOCA. 

Brewer  INT,  Wis.;  Oakwood  INT,  Wis.;  2,500. 
♦Sturgeon  INT,  Ill.,  via  E  alter.;  Brewer  INT, 
Wis.,  via  E  alter.;  **3,000.  *3,000— MRA. 
*  *2,000— MOCA. 

Brewer  INT,  Wis.,  via  E  alter.;  Oakland  INT, 
Wis.,  via  E  alter.;  2,500. 

Malone  INT,  Fla.,  via  W  alter.;  Dothan,  Ala., 
VOR  via  W  alter.;  2,000. 

Section  95.6016  VOR  Federal  airway  16 
Is  amended  to  read  in  part: 

Sulphur  INT,  Ark.;  Pine  Bluff,  Ark.,  VOR; 
*2,000.  *1,800 — MOCA. 

Section  95.6023  VOR  Federal  Airway  23 
Is  amended  to  read  in  part: 

Bellingham,  Wash.,  VOR;  United  States- 
Canadian  border;  2,600. 


Section  95.6025  VOR  Federal  airway  25 
is  amended  to  read  in  part: 

From,  To,  and  MEA 

Yakima,  Wash.,  VOR;  Ellensburg,  Wash., 
VOR;  5,500. 

Yakima,  Wash,.  VOR  via  W  alter.;  Gleed  INT, 
Wash.,  via  W  alter.;  5,500. 

Gleed  INT,  Wash.,  via  W  alter.;  Ellensburg, 
Wash.,  VOR  via  W  alter.;  5,500. 

Section  95.6035  VOR  Federal  airway  35 
is  amended  to  read  in  part: 

Sugarloaf  Mountain,  N.C.,  VOR;  *Busick  INT, 
N.C.;  8,000.  *8,500— MCA  Busick  INT 

northbound. 

Busick  INT,  N.C.;  *Roan  Mountain  INT, 
Tenn.;  9,000.  *7,000 — MCA  Roan  Mountain 
INT  southbound. 

Section  95.6037  VOR  Federal  airway  37 
is  amended  to  read  in  part: 

Burch  INT,  N.C.;  Dogspur  INT,  Va.;  *7,000. 
*5,600— MOCA. 

Dogspur  INT,  Va.;  Pulaski,  Va.,  VOR;  6,000. 

Section  95.6049  VOR  Federal  airway  49 
is  amended  to  read  in  part: 

Bowling  Green,  Ky.,  VOR;  Mystic,  Ky„  VOR; 
2,700. 

Section  95.6051  VOR  Federal  airway  51 
is  amended  to  read  in  part: 

Livingston,  Tenn.,  VOR  via  E  alter.;  Liberty 
INT,  Ky.,  via  E  alter.;  *3,100.  *2,500— 
MOCA. 

Section  95.6053  VOR  Federal  airway  53 
is  amended  to  read  in  part: 

Sugarloaf  Mountain,  N.C.,  VOR;  ‘Busick  INT, 
N.C.;  8,000.  *8,500— MCA  Busick  INT, 

northbound. 

Busick  INT,  N.C.;  *Roan  Mountain  INT, 
Tenn.;  9,000.  *7,000— MCA  Roan  Mountain 
INT  southbound. 

Section  95.6071  VOR  Federal  airway  71 
is  amended  to  read  in  part : 

Baton  Rouge,  La.,  VOR;  ‘Woodville  INT, 
La.;  **2,000.  *3,000— MRA.  **1,600— 

MOCA. 

Section  95.6082  VOR  Federal  airway  82 
is  amended  to  read  in  part: 

Minneapolis,  Minn.,  VOR;  Farmington, 
Minn.,  VOR;  2,700. 

Section  95.6114  VOR  Federal  airway 
114  is  amended  to  read  in  part : 

♦Woodville  INT,  La.,  via  N  alter.;  Clinton 
INT,  La.;  via  N  alter.;  **5,000.  *3,000— 
MRA.  **1,200— MOCA. 

Clinton  INT,  La.,  via  N  alter.;  Walker  INT, 
La.,  via  N  alter.;  *2,500.  *1,200— MOCA. 

Section  95.6134  VOR  Federal  airway 
1 24  is  added  to  read : 

•Fairfield,  Utah,  VOR;  Price,  Utah,  VOR; 
12,700.  10,800— MCA  Fairfield  VOR,  east- 
bound. 

Price,  Utah,  VOR;  Grand  Junction,  Colo., 
VOR;  11,900. 

Section  95.6131  VOR  Federal  airway 
131  is  amended  to  read  in  part: 

Chanute,  Kans.,  VOR;  Topeka,  Kans.,  VOR; 
*2,900.  *2,400— MOCA. 

Section  95.6163  VOR  Federal  airway 
163  is  amended  to  read  in  part: 

Brownsville,  Tex.,  VOR  via  W  alter.;  Har¬ 
lingen,  Tex.,  VOR  via  W  alter.,  1,500. 
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Section  95.6191  VOR  Federal  airway 
191  is  amended  to  read  in  part: 

From,  To,  and  MEA 

Oshkosh,  Wis.,  VOR;  via  E  alter.;  Church 
INT,  Wis.,  via  E  alter.;  *3,000.  *2,100 — 
MOCA. 

Church  INT,  Wis.,  via  E  alter.;  Rhinelander, 
Wis,  VOR,  via  E  alter.;  *3,600.  *3,000— 
MOCA. 

Section  95.6198  VOR  Federal  airway 
1 98  is  amended  to  read  in  part : 

Brookley,  Ala.,  VOR;  *Daphne  INT,  Ala.; 

**2,000.  *2,200— MRA.  **1,500— MOCA. 

Daphne  INT,  Ala.;  Saufley,  Fla.,  VOR;  *2,000. 
*1,500— MOCA. 

Section  95.6212  VOR  Federal  airway 
'212  is  amended  to  read  in  part: 

Lufkin,  Tex.,  VOR;  Coca  INT,  La.;  *4.000. 
*1,800— MOCA. 

Section  95.6216  VOR  Federal  airway 

216  is  amended  to  read  in  part : 

Wacker  INT,  HI.;  Lena  INT,  Ill.;  *2,700. 
*2,400— MOCA. 

Section  95.6217  VOR  Federal  airway 

217  is  amended  to  read  in  part: 

Taylor  INT,  Wis.;  Brewer  INT,  Wis.;  *3,000. 
*2,000— MOCA. 

Brewer  INT,  Wis.;  Milwaukee,  Wis.,  VOR; 
2,500. 

Section  95.6222  VOR  Federal  airway 
222  is  amended  to  read  in  part: 

Silsbee  INT,  Tex.,  via  N  alter.;  Orange  INT, 
Tex.,  via  N  alter.;  2,200. 

Section  95.6225  VOR  Federal  airway 
225  is  amended  to  read  in  part: 

Paloma  INT,  Fla.,  via  E  alter.;  ‘Goodland 
INT,  Fla.,  via  E  alter.;  **3,500.  *3,500— 
MRA.  **1,300— MOCA. 

Section  95.6243  VOR  Federal  airway 
243  is  amended  to  read  in  part: 

Bowling  Green,  Kv.,  VOR;  Cloverport  INT, 
Ky.;  2,800. 

Section  95.6260  VOR  Federal  airway 
260  is  amended  to  read  in  part: 

Hopewell,  Va.,  VOR;  Surry  INT,  Va.;  1,800. 

Surry  INT,  Va.;  Rushmere  INT,  Va.;  1.(00. 
Rushmere  INT,  Va.;  Norfolk,  Va.,  VOR; 
•1,500.  *1,400— MOCA. 

Section  95.6306  VOR  Federal  airway 
306  is  amended  to  read  in  part: 

Silsbee  INT,  Tex.;  Orange  INT,  Tex.;  2,200. 

Section  95.6347  VOR  Federal  airway 
347  is  added  to  read: 

Fairbanks,  Alaska,  VOR;  Tatalina  INT, 

Alaska;  *7,000.  *5,200— MOCA. 

Tatalina  INT,  Alaska;  Chandalar  Lake, 
Alaska;  LF/RBN;  *11,000.  *6,900— MOCA. 

Section  95.6438  VOR  Federal  airway 

438  is  amended  to  read  in  part: 

Anchorage,  Alaska,  VOR;  *Big  Lake,  Alaska, 
VOR;  2,000.  *4,700— MCA  Big  Lake  VOR, 
northbound. 

Big  Lake,  Alaska,  VOR;  Sunshine  INT, 

Alaska;  7,500. 

Section  95.6456  VOR  Federal  airway 
456  is  amended  to  read  in  part: 

Inlet  INT,  Alaska;  Anchorage,  Alaska,  VOR; 
2,000. 

Anchorage,  Alaska,  VOR;  *Big  Lake,  Alaska, 
VOR;  2,000.  *5,000— MCA  Big  Lake  VOR, 
northeastbound. 


Section  95.6474  VOR  Federal  airway 
474  is  amended  to  read  in  part: 

From,  To,  and  MEA 
Delroy  INT,  Pa.;  Paradise  INT,  Pa.;  2.800. 

Section  95.6484  VOR  Federal  airway 
484  is  amended  to  delete: 

Delroy  INT,  Pa.;  Paradise  INT,  Pa.;  2,800. 

Section  95.7012  Jet  route  No.  12  is 
added  to  read: 

From,  to,  MEA,  and  MAA 

Salt  Lake  City,  Utah,  VORTAC;  Fairfield, 
Utah,  VORTAC;  18,000;  45,000. 

Fairfield,  Utah,  VORTAC;  Grand  Junction, 
Colo.,  VORTAC;  18,000;  45,000. 

2.  By  amending  Subpart  D  as  follows: 
Section  95.8003  VOR  Federal  airway 
changeover  points : 

From,  to — Changeover  point:  Distance;  from 
V-347  is  amended  by  adding; 

Fairbanks,  Alaska,  VORTAC;  Chandalar  Lake, 
Alaska,  LF/RBN;  106;  Fairbanks. 

V-134  is  amended  by  adding: 

Fairfield,  Utah,  VORTAC;  Price,  Utah,  VOR; 
42;  Fairfield. 

Price,  Utah,  VOR;  Grand  Junction,  Colo., 
VORTAC;  25;  Price. 

(Secs.  307,  1110,  Federal  Aviation  Act  of  1958, 
49  U.S.C.  1348,  1510) 

Issued  in  Washington,  D.C.,  on  Sep¬ 
tember  29,  1970. 

James  F.  Rudolph, 

Director, 

Flight  Standards  Service. 

|F.R.  Doc.  70-13336;  Filed,  Oct.  6,  1970; 
.  8:45  a.m.l 


(Docket  No.  10620;  Arndt.  No.  724) 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

Recent  Changes  and  Additions 

This  amendment  to  Part  97  of  the  Fed¬ 
eral  Aviation  Regulations  incorporates 
by  reference  therein  changes  and  addi¬ 
tions  to  the  Standard  Instrument  Ap¬ 
proach  Procedures  (SIAPs)  that  were 
recently  adopted  by  the  Administrator 
to  promote  safety  at  the  airports 
concerned. 

The  complete  SIAPs  for  the  changes 
and  additions  covered  by  this  amend¬ 
ment  are  described  in  FAA  Forms  3139, 
8260-3,  8260-4  or  8260-5  and  made  a  part 
of  the  public  rule  making  dockets  of  the 
FAA  in  accordance  with  the  procedures 
set  forth  in  Amendment  No.  97-696  (358 
F.R.  5610). 

SIAPs  are  available  for  examination 
at  the  Rules  Docket  and  at  the  National 
Flight  Data  Center,  Federal  Aviation 
Administration,  800  Independence  Av¬ 
enue  SW.,  Washington,  D.C.  20590.  Cop¬ 
ies  of  SIAPs  adopted  in  a  particular  re¬ 
gion  are  also  available  for  examination  at 
the  headquarters  of  that  region.  Indi¬ 
vidual  copies  of  SIAPs  may  be  pur¬ 
chased  from  the  FAA  Public  Document 
Inspection  Facility,  HQ-405,  800  Inde¬ 
pendence  Avenue  SW.,  Washington,  D.C. 
20590,  or  from  the  applicable  FAA  re¬ 
gional  office  in  accordance  with  the  fee 
schedule  prescribed  in  49  CFR  7.85.  This 
fee  is  payable  in  advance  and  rnay  be 


paid  by  check,  draft,  or  postal  money 
order  payable  to  the  Treasurer  of  the 
United  States.  A  weekly  transmittal  of 
all  SIAP  changes  and  additions  may  be 
obtained  by  subscription  at  an  annual 
rate  of  $125  per  annum  from  the  Super¬ 
intendent  of  Documents,  U.S.  Govern¬ 
ment  Printing  Office,  Washington,  D.C. 
20402. 

Since  a  situation  exists  that  requires 
immediate  adoption  of  this  amendment, 

I  find  that  further  notice  and  public  pro¬ 
cedure  hereon  is  impracticable  and  good 
cause  exists  for  making  it  effective  in 
less  than  30  days. 

In  consideration  of  the  foregoing,  Part 
97  of  the  Federal  Aviation  Regulations 
is  amended  as  follows,  effective  on  the 
dates  specified: 

1.  Section  97.11  is  amended  by  estab¬ 
lishing,  revising,  or  canceling  the  fol¬ 
lowing  L/MF- ADF ( NDB )  -V OR  SIAPs, 
effective  November  5,  1970. 

Seattle,  Wash. — Seattle-Tacoma  Interna¬ 
tional  Airport;  NDB(ADF)  Runway  16, 
Arndt.  6;  Canceled. 

Seattle,  Wash. — Seattle-Tacoma  Interna¬ 
tional  Airport;  NDB  (ADF)  Runway  34, 
Admt.  27;  Canceled. 

Washington,  D.C. — Washington  National 
Airport;  VOR  Runway  36,  Amdt.  1;  Revised. 

2.  Section  97.17  is  amended  by  estab¬ 
lishing,  revising,  or  canceling  the  fol¬ 
lowing  ILS  SIAPs,  effective  November  5, 
1970. 

Seattle,  Wash. — Seattle-Tacoma  Interna¬ 
tional  Airport:  ILS  Runway  16,  Amdt.  8; 
Canceled. 

Seattle,  Wash. — Seattle-Tacoma  Interna¬ 
tional  Airport;  ILS  Runway  34,  Amdt.  28; 
Canceled. 

3.  Section  97.23  is  amended  by  estab¬ 
lishing,  revising,  or  canceling  the  follow¬ 
ing  VOR-VOR/DME  SIAPs,  effective 
October  15, 1970. 

Chincoteague,  Va. — NASA  Wallops  Station 
Airport;  VOR  Runway  17,  Amdt.  3;  Revised. 

4.  Section  97.23  is  amended  by  estab¬ 
lishing,  revising,  or  canceling  the  follow¬ 
ing  VOR-VOR/DME  SIAPs,  effective 
November  5, 1970. 

Lancaster,  Pa. — Lancaster  Airport;  VOR 
Runway  8,  Amdt.  6;  Revised. 

Lima,  Ohio — Allen  County  Airport;  VOR 
Runway  27,  Amdt.  7;  Revised. 

Nashua,  N.H. — Boire  Field;  VOR- A,  Amdt.  6; 
Revised. 

Seattle,  Wash. — Seattle-Tacoma  Interna¬ 
tional  Airport;  VOR  Runway  16  L/R,  Orig¬ 
inal;  Established. 

Seattle,  Wash. — Seattle-Tacoma  Interna¬ 
tional  Airport;  VOR  Runway  34  L/R,  Orig¬ 
inal;  Established. 

5.  Section  97.25  is  amended  by  estab¬ 
lishing,  revising,  or  canceling  the  follow¬ 
ing  LOC-LDA  SIAPs,  effective  Novem¬ 
ber  5, 1970. 

Huntington,  W.  Va. — Tri-State  Airport 
(Walker-Long  Field);  LOC(BC)  Runway 
29,  Amdt.  5;  Revised. 

6.  Section  97.27  is  amended  by  estab¬ 
lishing,  revising,  or  canceling  the  follow¬ 
ing  NDB/ADF  SIAPs,  effective  Octo¬ 
ber  15, 1970. 

Staunton,  Va. — Shenandoah  Valley  Airport; 
NDB-A,  Admt.  1;  Revised. 
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7.  Section  97.27  is  amended  by  estab¬ 
lishing,  revising,  or  canceling  the  follow¬ 
ing  NDB/ADF  SIAPs,  effective  Novem¬ 
ber  5, 1970. 

Berlin,  N.H. — Berlin  Municipal  Airport;  NDB- 
A,  Amdt.  7;  Revised. 

Columbus,  Ohio — Port  Columbus  Interna¬ 
tional  Airport;  NDB  Runway  10L  and  10R, 
Amdt.  5;  Revised. 

Columbus,  Ohio — Port  Columbus  Interna¬ 
tional  Airport;  NDB  Runway  28L,  Amdt.  4; 
Revised. 

Marion,  Ohio — Marion  Municipal  Airport; 

NDB  Runway  12,  Amdt.  2;  Revised. 

Nashua,  N.H.— Boire  Field;  NDB- A,  Amdt.  6; 
Revised. 

Nashua,  N.H. — Boire  Field;  NDB-B,  Amdt.  7; 
Revised. 

Ontario,  Oreg. — Ontario  Municipal  Airport; 

NDB  Runway  32,  Amdt.  1;  Revised. 
Painesville,  Ohio — Casement  Airport;  NDB- A, 
Amdt.  3;  Revised. 

Seattle,  Wash. — Seattle-Tacoma  Interna¬ 
tional  Airport;  NDB  Runway  16L,  Original; 
Established. 

Seattle,  Wash. — Seattle-Tacoma  Interna¬ 
tional  Airport;  NDB  Runway  34R,  Original; 
Established. 

8.  Section  97.29  is  amended  by  estab¬ 
lishing,  revising,  or  canceling  the  follow¬ 
ing  TT.fi  SIAPs,  effective  November  5, 
1970. 

Columbus,  Ohio — Port  Columbus  Interna¬ 
tional  Airport;  ILS  Runway  10L,  Amdt.  5; 
Revised. 

Columbus,  Ohio — Port  Columbus  Interna¬ 
tional  Airport;  ILS  Runway  28L,  Amdt.  16; 
Revised. 

Seattle,  Wash. — Seattle-Tacoma  Interna¬ 
tional  Airport;  ILS  Runway  16L,  Original; 
Established. 

Seattle,  Wash. — Seattle-Tacoma  Interna¬ 
tional  Airport;  ILS  Runway  34R,  Original; 
Established. 

9.  Section  97.31  is  amended  by  estab¬ 
lishing,  revising,  or  canceling  the  follow¬ 
ing  Radar  SIAPs,  effective  November  5, 
1970. 

Columbus,  Ohio — Port  Columbus  Interna¬ 
tional  Airport;  Radar-1,  Amdt.  10;  Revised. 
Seattle,  Wash. — Seattle-Tacoma  Interna¬ 
tional  Airport;  Radar-1,  Amdt.  15;  Revised. 

(Secs.  307,  313,  601,  1110,  Federal  Aviation 
Act  of  1958;  49  U.S.C.  1438,  1354,  1421,  1510, 
sec.  6(c),  Department  of  Transportation  Act, 
49  U.S.C.  1655(c)  and  5  U.S.C.  552(a)  (1) ) 

Issued  in  Washington,  D.C.,  on  Sep¬ 
tember  30, 1970. 

R.  S.  Sliff, 

Acting  Director, 
Flight  Standards  Service. 

Note:  Incorporation  by  reference  pro¬ 
visions  in  §§  97.10  and  97.20  approved  by 
the  Director  of  the  Federal  Register  on 
May  12,  1969  (35  F.R.  5610). 

[F.R.  Doc.  70-13337;  Filed,  Oct.  6,  1970; 
8:45  a.m.] 


Title  21— FOOD  AND  DRUGS 

Chapter  I — Food  and  Drug  Adminis¬ 
tration,  Department  of  Health,  Ed¬ 
ucation,  and  Welfare 

SUBCHAPTER  A — GENERAL 

part  2 — ADMINISTRATIVE  FUNC¬ 
TIONS,  PRACTICES,  AND  PROCE¬ 
DURES 

SUBPART  H— DELEGATIONS  OF  AUTHORITY 
Issuance,  Amendment,  or  Repeal  of 
Regulations  Pertaining  to  Anti¬ 
biotic  Drugs  for  Human  Use 

Under  authority  vested  in  the  Secre¬ 
tary  of  Health,  Education,  and  Welfare 
by  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (sec.  701(a),  52  Stat.  1055;  21  U.S.C. 
371(a))  and  delegated  to  the  Commis¬ 
sioner  of  Food  and  Drugs  (21  CFR 
2.120),  the  following  new  paragraph  is 
added  to  §  2.121  to  establish  the  de¬ 
scribed  delegation  of  authority: 

§  2.121  Redelegations  of  authority  from 
the  Commissioner  to  other  officers  of 
the  Administration. 

*  *  *  *  * 

(s)  Delegation  regarding  issuance, 
amendment,  or  repeal  of  regulations  per¬ 
taining  to  antibiotic  drugs  for  human 
use.  The  Director  of  the  Bureau  of  Drugs 
Is  authorized  to  perform  all  the  functions 
of  the  Commissioner  of  Food  and  Drugs 
under  section  507  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  regarding  the 
issuance,  amendment,  or  repeal  of  regu¬ 
lations  pertaining  to  antibiotic  drugs  for 
human  use. 

Effective  date.  This  order  shall  be  ef¬ 
fective  upon  publication  in  the  Federal 
Register. 

(Sec.  701(a),  52  Stat.  1055;  21  U.S.C.  371(a) ) 
Dated:  September  23,  1970. 

Charles  C.  Edwards, 
Commissioner  of  Food  and  Drugs. 

[F.R.  Doc.  70-13347;  Filed,  Oct.  6,  1970; 
8:45  a.m.] 


SUBCHAPTER  B — FOOD  AND  FOOD  PRODUCTS 
PART  15— CEREAL  FLOURS  AND 
RELATED  PRODUCTS 

PART  17— BAKERY  PRODUCTS 

Bread  and  Whole  Wheat  Flour,  Iden¬ 
tity  Standards;  Confirmation  of  Ef¬ 
fective  Date  of  Order  Re  Ascorbic 
Acid  as  Optional  Ingredient 

In  the  matter  of  amending  the  stand¬ 
ards  of  identity  for  bread  (21  CFR  17.1) 
and  for  whole  wheat  flour  (21  CFR 
15.80)  to  permit  the  optional  use  of 
ascorbic  acid: 

Pursuant  to  provisions  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (secs.  401, 


701,  52  Stat.  1046,  1055,  as  amended  70 
Stat.  919,  72  Stat.  948;  21  U.S.C.  341, 
371)  and  under  authority  delegated  to 
the  Commissioner  of  Food  and  Drugs 
(21  CFR  2.120),  notice  is  given  that  no 
objections  were  filed  to  the  order  in  the 
above-identified  matter  published  in  the 
Federal  Register  of  July  17,  1970  (3d 
F.R.  11468).  Accordingly,  the  amend¬ 
ments  promulgated  by  that  order  be¬ 
came  effective  September  15,  1970. 

Dated:  September  24, 1970. 

Sam  D.  Fine, 
Associate  Commissioner 
for  Compliance. 

[F.R.  Doc.  70-13348;  Filed,  Oct.  6,  1970; 

8:45  a.m.] 


SUBCHAPTER  C— DRUGS 

PART  141a— PENICILLIN  AND  PENI¬ 
CILLIN-CONTAINING  DRUGS;  TESTS 
AND  METHODS  OF  ASSAY  ' 

PART  141b— STREPTOMYCIN  (OR 

DIHYDROSTREPTOMYCIN)  AND 
STREPTOMYCIN-  (OR  DIHYDRO- 
STREPTOMYCIN-)  CONTAINING 
DRUGS;  TESTS  AND  METHODS  OF 
ASSAY 

PART  146a— CERTIFICATION  OF  PEN¬ 
ICILLIN  AND  PENICILLIN-CONTAIN¬ 
ING  DRUGS 

PART  146b  — CERTIFICATION  OF 
STREPTOMYCIN  (OR  DIHYDRO¬ 
STREPTOMYCIN)  AND  STREPTOMY¬ 
CIN-  (OR  DIHYDROSTREPTOMY¬ 
CIN-)  CONTAINING  DRUGS 

Revocations  Regarding  Certain 
Topical  Dental  Antibiotic  Drugs 

In  the  Federal  Register  of  Febru¬ 
ary  21,  1969  (34  F.R.  2515),  and  Decem¬ 
ber  9,  1969  (34  F.R.  19476),  the 

Commissioner  of  Food  and  Drugs  an¬ 
nounced  the  conclusions  of  the  Food  and 
Drug  Administration  following  evalua¬ 
tion  of  reports  received  from  the  Na¬ 
tional  Academy  of  Sciences — National 
Research  Council,  Drug  Efficacy  Study 
Group,  on  certain  dental  preparations 
containing  erythromycin  or  oxytetracy- 
cline.  The  drugs  were  regarded  as  lack¬ 
ing  substantial  evidence  of  effectiveness 
for  their  claimed  indications.  Sub¬ 
sequently,  orders  were  published  Septem¬ 
ber  16,  1969  (34  F.R.  14429) ,  and  May  16, 
1970  (35  F.R.  7647),  amending  the  anti¬ 
biotic  drug  regulations-  to  delete  said 
dental  preparations  from  the  list  of 
drugs  acceptable  for  certification. 

The  Commissioner  published  a  pro¬ 
posal  on  June  25,  1970  (35  F.R.  10364), 
to  revoke  provisions  for  certification  of 
other  preparations  containing  anti¬ 
biotics  for  topical  dental  use.  The  fol¬ 
lowing  firms  hold  approved  Form  6  anti¬ 
biotic  drug  applications  for  such  prep¬ 
arations: 
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A.  Penicillin  dental  cones: 

1.  Chase  Chemical  Co.,  280  Chestnut 
Street,  Newark,  N.J.  07105. 

2.  Graham  Laboratories,  Inc.,  Hobart, 
N.Y.  13788. 

3.  Ketchum  Laboratories,  Inc.,  800 
Hinsdale  Street,  Brooklyn,  N.Y.  11207. 

•  4.  Med-Pro  Corp.,  17  West  60th  Street, 
New  York,  N.Y.  10023. 

5.  Nysco  Laboratories,  Inc.,  34-24 
Vernon  Boulevard,  Long  Island  City,  N.Y. 
11106. 

6.  Vita-Fore  Products  Co.,  97-05  98th 
Street,  Ozone  Park,  N.Y.  11417.  -* 

B.  Penicillin  -  dihydrostreptomycin 
dental  cones:  Strong  Cobb  Arner,  Inc., 
2917  East  79th  Street,  Cleveland,  Ohio 
44104. 

C.  Penicillin-streptomycin-bacitracin 
dental  paste:  Proco-Sol  Chemical  Co., 
1209  Arch  Street,  Philadelphia,  Pa.  19107. 

D.  Penicillin  -  dihydrostreptomycin- 
bacitracin  dental  paste:  Med-Pro  Corp. 
(formerly  Biotic  Drug  Co.,  Inc.) ,  17  West 
60th  Street,  New  York,  N.Y.  10023. 

E.  Dihydrostreptomycin-chlortetracy- 
cline-chloramphenicol-bacitracin  dental 
cement:  Oskar  Schaefer,  Inc.,  12  Pros¬ 
pect  Street,  Bloomfield,  N.J.  07003. 

These  products  were  not  reviewed  by 
the  Academy;  however,  the  Food  and 
Drug  Administration,  having  evaluated 
data  originally  filed  in  support  of  efficacy 
for  these  topical  dental  preparations, 
finds  there  is  a  lack  of  substantial  evi¬ 
dence  that  such  drugs  will  have  the  ef¬ 
fectiveness  they  purport  or  are  repre¬ 
sented  to  have  under  the  conditions  of 
use  prescribed,  recommended,  or  sug¬ 
gested  in  their  labeling. 

Accordingly,  the  Commissioner  con¬ 
cludes  that  the  antibiotic  drug  regula¬ 
tions  providing  for  certification  of  such 
drugs  should  be  revoked  along  with  all 
outstanding  certificates  heretofore  is¬ 
sued  for  such  drugs. 

In  the  notice  published  June  25,  1970, 
interested  persons  were  invited  to  file, 
within  30  days  after  publication,  written 
comments  on  the  proposal  to  revoke  the 
antibiotic  drug  regulations  §  146a.31 
Penicillin  dental  cones  (calcium  peni¬ 
cillin  dental  cones,  penicillin  dental 
cones  calcium  salt,  crystalline  penicillin 
dental  cones ) ;  §  146a.71  Penicillin- 

streptomycin  dental  cones ;  penicillin- 
dihydrostreptomycin  dental  cones; 

§  146a.82  Penicillin-streptomycin-baci¬ 
tracin  dental  paste;  penicillin-dihydro- 
streptomycin-bacitracin  dental  paste; 
and  §  146b. 122  Streptomycin-chlorte- 
tracycline  -  chloramphenicol  -  bacitracin 
dental  cement;  dihydrostreptomycin- 
chlortetracycline-chloramphenical-baci- 
tracin  dental  cement  and  to  revoke  cer¬ 
tificates  of  safety  and  effectiveness  here¬ 
tofore  issued  for  these  drugs. 

Two  responses  were  received  to  the 
proposal.  Chase  Chemical  Co.  stated  no 
objection  to  the  revocation  of  the  regu¬ 
lations  and  certification  covering  its 
product,  penicillin  dental  cones.  The  re¬ 
sponse  submitted  by  Med-Pro  Corp.  con¬ 
cerning  penicillin-streptomycin-bacitra¬ 
cin  dental  paste  has  been  reviewed  and 
found  not  to  provide  substantial  evidence 
of  effectiveness  of  such  a  combination 
drug. 


Therefore,  pursuant  to  provisions  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (secs.  502,  507,  52  Stat.  1050-51,  as 
amended,  59  Stat.  463,  as  amended;  21 
U.S.C.  352,  357)  and  under  authority 
delegated  to  the  Commissioner  (21  CFR 
2.120),  Parts  141a,  141b,  146a,  and  146b 
are  amended  by  revoking  §§  141a. 13, 
141a.50,  141a. 59,  141b.l27,  146a.31,  146a.- 
71,  146a.82,  and  146b.l22.  All  certificates 
previously  issued  under  these  sections 
are  also  revoked. 

Any  person  who  will  be  adversely 
affected  by  the  removal  of  such  drugs 
from  the  market  may  file  objections  to 
this  order,  request  a  hearing,  and  show 
reasonable  grounds  therefor.  The  state¬ 
ment  of  reasonable  grounds  and  request 
for  a  hearing  shall  be  submitted  in  writ¬ 
ing  within  30  days  after  publication  here¬ 
of  in  the  Federal  Register  and  shall  state 
the  reasons  why  the  antibiotic  drug 
regulations  should  not  be  so  amended 
and  shall  include  a  well-organized  and 
full-factual  analysis  of  the  clinical  and 
other  investigational  data  the  objector 
is  prepared  to  prove  in  support  of  his 
objections. 

A  request  for  a  hearing  may  not  rest 
upon  mere  allegations  or  denials  but  must 
set  forth  specific  facts  showing  that  a 
genuine  and  substantial  issue  of  fact  re¬ 
quires  a  hearing.  When  it  clearly  appears 
from  the  data  incorporated  into  or  re¬ 
ferred  to  by  the  objections  and  from  the 
factual  analysis  in  the  request  for  a  hear¬ 
ing  that  no  genuine  issue  of  fact  pre¬ 
cludes  the  action  taken  by  this  order,  the 
Commissioner  will  enter  an  order  on 
these  data,  making  findings  and  conclu¬ 
sions  thereon. 

If  a  hearing  is  requested  and  justified 
by  the  objections,  the  issues  will  be  de¬ 
fined  and  a  hearing  examiner  named. 
The  provisions  of  Subpart  F,  21  CFR 
Part  2,  shall  apply  to  such  hearing,  ex¬ 
cept  as  modified  by  21  CFR  146.1(f) ,  and 
to  judicial  review  in  accord  with  section 
701  (f)  and  (g)  (21  U.S.C.  371  <f)  and 
<g))  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (35  F.R.  7250,  May  8, 1970). 

Objections  and  requests  for  a  hearing 
should  be  filed  (preferably  in  quintupli- 
cate)  with  the  Hearing  Clerk,  Depart¬ 
ment  of  Health,  Education  and  Welfare, 
Room  6-62,  5600  Fishers  Lane,  Rockville, 
Md.  20852. 

Effective  date.  This  order  shall  become 
effective  40  days  after  its  date  of  publica¬ 
tion  in  the  Federal  Register.  If  objec¬ 
tions  are  filed,  the  effective  date  will  be 
extended  for  such  period  of  time  as 
necessary  to  rule  thereon.  In  so  ruling, 
the  Commissioner  will  specify  another 
effective  date  and  how  the  outstanding 
stocks  of  the  affected  drugs  are  to  be 
handled. 

(Secs.  502,  507,  52  Stat.  1050-51,  as  amended, 
59  Stat.  463,  as  amended;  21  U.S.C.  352,  357) 

Dated:  September  23,  1970. 

Sam  D.  Fine, 
Associate  Commissioner 
for  Compliance. 

| F.R.  Doc.  70-13350;  Filed,  Oct.  6,  1970; 
8:45  a.m.] 


PART  141b— STREPTOMYCIN  IOR 
DIHYDROSTREPTOMYCIN)  AND 
STREPTOMYCIN-  (OR  DIHYDRO¬ 
STREPTOMYCIN-)  CONTAINING 
DRUGS;  TESTS  AND  METHODS  OF 
ASSAY 

PART  146b— CERTIFICATION  OF 
STREPTOMYCIN  (OR  DIHYDRO¬ 
STREPTOMYCIN)  AND  STREPTOMY¬ 
CIN-  (OR  DIHYDROSTREPTOMY¬ 
CIN-)  CONTAINING  DRUGS 

PART  1481 — NEOMYCIN  SULFATE 

Certain  Neomycin  Sulfate- 
Containing  Drugs;  Revocations 

In  the  Federal  Register  of  May  16, 
1970  (35  F.R.  7667),  the  Commissioner 
of  Food  and  Drugs  announced  (DESI 
10410)  the  conclusions  of  the  Food  and 
Drug  Administration  following  evalua¬ 
tion  of  reports  received  from  the  National 
Academy  of  Sciences-National  Research 
Council,  Drug  Efficacy  Study  Group,  re¬ 
garding  the  following  preparations: 

1.  Actol  Solution;  65  milligrams  neo¬ 
mycin  sulfate  and  5,000  units  polymyxin 
B  sulfate  per  5  milliliters;  The  S.  E. 
Massengill  Co.,  527  Fifth  Street,  Bristol, 
Tenn.  37620  (NDA  10-410) . 

2.  Intromycin  Powder;  7.5  milligrams 
neomycin  sulfate,  15  milligrams  strepto¬ 
mycin,  as  the  sulfate,  and  950  milligrams 
carob  powder  per  gram  of  product;  Pit- 
man-Moore  Division  of  The  Dow  Chemi¬ 
cal  Co.,  1200  Madison  Avenue,  Box  1656, 
Indianapolis,  Ind.  46206  (NDA  60-430). 

The  announcement  gave  notice  that 
the  Food  and  Drug  Administration  con¬ 
cluded  there  is  a  lack  of  substantial  evi¬ 
dence  that  these  drugs  are  effective  in 
that  evidence  is  lacking  to  show  that 
each  ingredient  contributes  to  the  total 
effects  they  purport  or  are  represented 
to  have. 

The  Commissioner  announced  his  in¬ 
tention  to  initiate  proceedings  to  amend 
the  antibiotic  drug  regulations  to  revoke 
provision  for  certification  of  such  drugs. 

Interested  persons  who  might  be  ad¬ 
versely  affected  by  removal  of  these  drugs 
from  the  market  were  invited  to  submit 
within  30  days  after  Federal  Register 
publication  of  the  announcement  any 
pertinent  data  bearing  on  the  proposal. 
The  S.  E.  Massengill  Co.  responded  con¬ 
cerning  Actol  Solution,  and  their  submis¬ 
sion  consisted  of  a  new  Form  6  which 
deleted  polymyxin  B  sulfate  from  the 
formulation  of  the  drug.  Dow  Chemical 
Co.  responded,  stating  that  they  have 
no  previously  unsubmitted  data  concern¬ 
ing  Intromycin. 

The  antibiotic  drug  regulations  also 
provide  for  certification  of  a  powder  con¬ 
taining  neomycin  and  dihydrostreptomy¬ 
cin.  Although  such  a  drug  was  not 
reviewed  by  the  Academy,  the  Commis¬ 
sioner  finds  that,  in  the  absence  of  sub¬ 
stantial  evidence  of  effectiveness,  pro¬ 
visions  for  its  certification  should  be 
revoked.  Streptomycin- (or  dihydrostrep¬ 
tomycin-)  neomycin  powder  has  never 
been  certified  for  veterinary  use. 

Accordingly,  the  Commissioner  con¬ 
cludes  that  the  antibiotic  drug  regula- 
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tions  providing  for  certification  of  such 
antibiotic  drugs  should  be  revoked  as  fol¬ 
lows  and  declares  that  with  this  action 
all  outstanding .  -certificates  heretofore 
issued  for  such  drugs  are  also  revoked. 

Therefore,  pursuant  to  provisions  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (secs.  502,  507,  52  Stat.  1050-51,  as 
amended,  59  Stat.  463,  as  amended;  21 
U.S.C.  352,  357)  and  under  authority 
delegated  to  the  Commissioner  (21  CFR 
2.120),  Parts  141b,  146b,  and  148i  are 
amended  by  revoking  §  §  141b. 131  Strep¬ 
tomycin-neomycin  powder;  dihydro¬ 
streptomycin-neomycin  powder,  146b. 126 
Streptomycin-neomycin  powder;  dihy- 
drostreptomycin-neomycin  powder,  and 
148i.l7  Neomycin  sulfate-polymyxin  B 
sulfate  oral  solution. 

Any  person  who  will  be  adversely  af¬ 
fected  by  removal  of  any  such  drug  from 
the  market  may  file  objections  to  this 
order  and  request  a  hearing  and  show 
reasonable  grounds  therefor.  The  state¬ 
ment  of  reasonable  grounds  and  request 
for  a  hearing  must  be  submitted  in  writ¬ 
ing  within  30  days  after  publication 
hereof  in  the  Federal  Register  and  state 
the  reasons  why  the  antibiotic  drug  reg¬ 
ulations  should  not  be  so  amended,  to¬ 
gether  with  a  well-organized  and  full- 
factual  analysis  of  the  ciinical  and  other 
investigational  data  the  objector  is  pre¬ 
pared  to  prove  in  support  of  his  objec¬ 
tions. 

A  request  for  a  hearing  may  not  rest 
upon  mere  allegations  or  denials  but 
must  set  forth  specific  facts  showing  that 
a  genuine  and  substantial  issue  of  fact 
requires  a  hearing.  When  it  clearly  ap¬ 
pears  from  the  data  incorporated  into  or 
referred  to  by  the  objections  and  from 
the  factual  analysis  in  the  request  for  a 
hearing  that  no  genuine  issue  of  fact 
precludes  the  action  taken  by  this  order, 
the  Commissioner  will  enter  an  order  on 
these  data,  making  findings  and  conclu¬ 
sions  thereon. 

If  a  hearing  is  requested  and  justified 
by  the  objections,  the  issues  will  be  de¬ 
fined  and  a  hearing  examiner  named  to 
conduct  the  hearing,  in  which  case  the 
provisions  of  Subpart  F  of  21  CFR  Part 
2  shall  apply  to  such  hearing,  except  as 
modified  by  21  CFR  146.1(f) ,  and  to  judi¬ 
cial  review  in  accordance  with  section 
701  (f)  and  (g)  (21  U.S.C.  371  (f)  and 
(g) )  of  the  Federal  Food,  Drug,  and  Cos¬ 
metic  Act  (35  F.R.  7250,  May  8,  1970). 

Objections  and  requests  for  a  hearing 
should  be  filed  (preferably  in  quintupli- 
cate)  with  the  Hearing  Clerk,  Depart¬ 
ment  of  Health,  Education,  and  Welfare, 
Room  6-62,  5600  Fishers  Lane,  Rockville, 
Md.  20852. 

Effective  date.  This  order  shall  become 
effective  40  days  after  its  date  of  publica¬ 
tion  in  the  Federal  Register.  If  objec¬ 
tions  are  filed,  the  effective  date  will  be 
extended  as  necessary  for  ruling  on  the 
objections.  In  ruling  upon  any  objections 
filed,  the  Commissioner  will  specify  an¬ 
other  effective  date  and  how  the  out¬ 
standing  stocks  of  the  affected  drugs  are 
to  be  handled. 

(Secs.  502,  507,  52  Stat.  1050-51,  as  amended, 
59  Stat.  463,  as  amended;  21  U.S.C.  352,  357) 


Dated:  September  23,  1970. 

Sam  D.  Fine, 
Associate  Commissioner 
for  Compliance. 

[F.R.  Doc.  70-13349;  Filed,  Oct.  6,  1970; 
8:45  a.m.] 


Title  22— FOREIGN  RELATIONS 

Chapter  II — Agency  for  International 
Development,  Department  of  State 

[  A.I.D.  Reg.  11] 

PART  211— TRANSFER  OF  FOOD 
COMMODITIES  FOR  USE  IN  DIS¬ 
ASTER  RELIEF  AND  ECONOMIC  DE¬ 
VELOPMENT,  AND  OTHER  ASSIST¬ 
ANCE 

Miscellaneous  Amendments 

Title  22,  Chapter  II,  Part  211  (A.I.D. 
Regulation  11)  is  amended  as  follows; 

1.  Section  211.3  is  amended  to  read  as 
follows : 

§211.3  Agreement  with  cooperating' 

sponsor. 

The  cooperating  sponsor  shall  enter 
into  a  written  agreement  with  A.I.D.  by 
signing  a  Food  for  Peace  Program  Agree¬ 
ment  which  shall  incorporate  by  refer¬ 
ence  or  otherwise  the  terms  and  condi¬ 
tions  set  forth  in  this  part.  If  the 
cooperating  sponsor  is  a  voluntary 
agency  or  an  integovernmental  organiza¬ 
tion,  both  the  foreign  government  and 
the  cooperating  sponsor  shall,  where 
practicable,  sign  the  Food  for  Peace  Pro¬ 
gram  Agreement.  If  for  any  reason  such 
signing  is  not  practicable,  then  the  vol¬ 
untary  agency  or  intergovernmental  or¬ 
ganization  shall  enter  into  a  separate 
written  agreement  with  the  foreign  gov¬ 
ernment  which  shall  incorporate  by 
reference  or  otherwise  the  terms  and 
conditions  set  forth  in  this  part:  Pro¬ 
vided,  however.  That  where  such  written 
agreement  is  not  feasible  or  practicable, 
the  USAID  or  Diplomatic  Post  shall 
assure  AID/W  that  the  program  can  be 
effectively  operated  without  such  an 
agreement. 

2.  Section  211.5  (k)  is  amended  to  read 
as  follows: 

§  211.5  Obligations  of  cooperating 

sponsors. 

***** 

(k)  Commodities  borrowed  or  ex¬ 
changed.  After  the  date  of  program  ap¬ 
proval  by  AID/W,  but  before  arrival  at 
foreign  destination  of  commodities  au¬ 
thorized  herein,  the  cooperating  sponsor 
may,  with  prior  approval  of  the  USAID 
or  Diplomatic  Post,  borrow  same  or  simi¬ 
lar  commodities  from  local  sources  to 
meet  program  requirements  provided 
that:  (1)  Such  of  the  commodities  bor¬ 
rowed  as  are  used  in  accordance  with 
the  terms  of  the  applicable  Food  for 
Peace  Program  Agreement  will  be  re¬ 
placed  with  commodities  authorized 
herein  on  an  equivalent  value  basis  at 
the  time  and  place  that  the  exchange 
takes  place  as  determined  by  mutual 


agreement  between  the  cooperating 
sponsor  and  the  USAID  or  Diplomatic 
Post  except,  that  at  the  request  of  the 
cooperating  sponsor  and/or  upon  recom¬ 
mendation  of  the  USAID  or  Diplomatic 
Post,  AID/W  may  determine  that  such 
replacement  may  be  made  on  some  other 
justifiable  basis;  (2)  packaged  commod¬ 
ities  which  are  borrowed  shall  be  ap¬ 
propriately  identified  in  the  language  of 
the  country  of  distribution  as  having 
been  furnished  by  the  people  of  the 
United  States;  and  (3)  suitable  publicity 
shall  be  given  to  the  exchange  of  com¬ 
modities  as  provided  in  paragraph  (g> 
of  this  section  and  containers  for  bor¬ 
rowed  commodities  shall  be  marked  to 
the  extent  practicable  in  accordance  with 
§  211.6(c) .  Transfers  of  commodities  may 
be  made  between  approved  title  II  pro¬ 
grams  to  meet  emergency  disaster  re¬ 
quirements  or  to  improve  efficiency  of 
operation;  for  example,  to  meet  tem¬ 
porary  shortages  due  to  delays  in  6cean 
shipments  or  inland  transportation,  or  to 
provide  for  more  rapid  distribution  of 
stocks  in  danger  of  deterioration.  Title 
H  commodities  made  available  for  use  by 
cooperating  sponsors  for  an  A.I.D.  ap¬ 
proved  project  may  also,  with  advance 
approval  of  the  USAID  or  Diplomatic 
Post,  be  turned  over  to  a  disaster  orga¬ 
nization  for  use  in  meeting  exceptional 
situations.  Such  transfers  shall  be  made 
at  no  cost  to  the  U.S.  Government  and 
with  the  concurrence  of  the  cooperating 
sponsor  or  disaster  organization  con¬ 
cerned.  The  USAID  or  Diplomatic  Post 
may,  however,  provide  funds  to  pay  the 
costs  of  transfers  to  meet  emergency 
and/or  distaster  requirements  in  which 
case  AID/W  shall  be  advised  promptly  of 
the  details  of  the  transfer.  Commodities 
transferred  as  described  above  shall  not 
be  replaced  by  the  U.S.  Government  un¬ 
less  AID/W  authorized  such  replacement 
in  advance. 

3.  Section  211.9  (c)  (1)  (i)  and  (2)  (i) 
and  (ii),  (g),  and  (h)  are  amended  to 
read  as  follows: 

§  211.9  Liability  for  loss  and  damage  or 
improper  distribution  of  commodi¬ 
ties. 

*  *  *  *  * 

(c)  Ocean  carrier  loss  and  damage — 
(1)  Survey  and  outturn  reports,  (i)  Co¬ 
operating  sponsors  shall  arrange  for  an 
independent  cargo  surveyor  to  attend 
the  discharge  of  the  cargo  and  to  pre¬ 
pare  a  survey  report  unless  such  survey 
is  determined  not  to  be  feasible  by 
USAID  or  the  Diplomatic  Post.  In  all 
cases,  including  those  where  a  survey 
report  is  submitted,  cooperating  sponsors 
shall  obtain  an  outturn  report.  The  out¬ 
turn  report  shall  show  the  quantity  and 
condition  of  the  commodities  delivered 
and  the  amount  of  any  shortage  or  dam¬ 
age,  certified  wherever  possible  by  an  in¬ 
dependent  cargo  surveyor.  If  practicable, 
the  outturn  shall  be  conducted  jointly  by 
the  consignee  and  ocean  carrier.  The 
cooperating  sponsor  shall  obtain  a  certi¬ 
fication  by  a  public  health  official  or  simi¬ 
lar  competent  authority  as  to  (a)  the 
condition  of  the  commodity  in  any  case 
when  a  damaged  commodity  appears  to 
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be  unfit  for  its  intended  use;  and  (b)  a 
certificate  of  disposition  in  the  event  the 
commodity  is  determined  to  be  unfit  for 
its  intended  use. 

*  •  •  •  • 

(2)  Claims  against  ocean  carriers,  (i) 
Irrespective  of  transfer  of  title  to  the 
commodities,  CCC  shall  have  the  right  to 
initiate  and  prosecute,  and  retain  the 
proceeds  of,  all  claims  against  ocean  car¬ 
riers  for  cargo  loss  and  damage  on  cargos 
for  which  CCC  contracts  for  ocean 
transportation. 

(ii)  (a)  Unless  otherwise  provided  in 
the  Pood  for  Peace  Program  Agreement 
or  other  program  document,  voluntary 
agencies  and  intergovernmental  organi¬ 
zations  shall  file  notice  of  any  cargo  loss 
and  damage  with  the  carrier  immediately 
upon  discovery  of  any  such  loss  and  dam¬ 
age  and  shall  promptly  initiate  claims 
against  the  ocean  carriers  for  cargo  logs 
and  damage,  and  shall  take  all  necessary 
action  to  obtain  restitution  for  losses 
within  any  applicable  periods  of  limita¬ 
tions.  However,  the  voluntary  agencies  or 
intergovernmental  organizations  need 
not  file  a  claim  where  the  cargo  loss  is 
not  in  excess  of  $25,  or  in  any  case  when 
the  loss  is  in  excess  of  $25  but  not  in 
excess  of  $100  and  it  is  determined  by  the 
voluntary  agencies  or  intergovernmental 
organizations  that  the  cost  of  filing  and 
collecting  the  claim  will  exceed  the 
amount  of  the  claim.  The  voluntary 
"  agencies  or  intergovernmental  organiza¬ 
tions  will  take  no  action  to  collect  claims 
when  there  is  loss  or  damage  to  com¬ 
modities  and  general  average  had  been 
declared.  (See  subdivision  (iii)  of  this 
subparagraph  (2).) 

(b)  Amounts  collected  by  voluntary 
agencies  and  intergovernmental  organi¬ 
zations  on  claims  against  ocean  carriers 
not  in  excess  of  $50  may  be  retained  by 
the  voluntary  agencies  or  intergovern¬ 
mental  organizations.  On  claims  involv- 
~  ing  loss  or  damage  in  excess  of  $50,  the 
voluntary  agencies  or  intergovernmental 
organizations  may  retain  from  the 
amount  collected  on  the  claim  either  $50, 
or  actual  administrative  expenses  in¬ 
curred  in  collecting  the  claim,  whichever 
is  larger:  Provided,  That  approval  for 
retention  of  collection  costs  in  excess  of 
$50  is  obtained  in  writing  from  CCC. 
Collection  costs  shall  not  be  deemed  to 
include  attorneys  fees,  fees  of  collection 
agencies,  and  the  like.  In  no  event  will 
collection  costs  in  excess  of  the  amount 
collected  on  the  claim  be  paid  by  CCC. 
The  voluntary  agencies  and  intergovern¬ 
mental  organizations  may  also  retain  the 
actual  cost  of  a  survey  conducted  by  an 
independent  surveyor  from  claim  recov¬ 
eries  remaining  after  allowable  deduc¬ 
tions  for  administrative  expenses  of  col¬ 
lection.  If  survey  costs  exceed  $50,  the 
voluntary  agencies  and  intergovern¬ 
mental  organizations  shall  furnish  CCC 
a  copy  of  the  surveyor’s  invoice,  or  other 
document  that  will  establish  the  survey 
cost.  The  voluntary  agencies  or  inter¬ 
governmental  organizations  may  also 
retain  from  claim  recoveries  remaining 
after  allowable  deductions,  for  admin¬ 
istrative  expenses  of  collection  and  costs 
of  an  independent  survey,  as  above,  the 


amount  of  any  special  charges,  such  as 
handling,  packing,  and  insurance  costs, 
which  the  voluntary  agency  or  intergov¬ 
ernmental  organization  has  incurred  on 
the  lost  or  damaged  commodity  and 
which  are  included  in  the  claim  and  paid 
by  the  liable  party. 

(c)  All  compromise  settlements  for 
claims  in  excess  of  $100  must  be  ap¬ 
proved  by  CCC.  When  a  claim  is  com¬ 
promised,  the  voluntary  agency  or  inter¬ 
governmental  organization  may  retain 
an  amount  representing  the  percentage 
of  the  special  charges  above  described 
as  the  compromised  amount  is  to  the 
full  amount  of  the  claim. 

(d)  All  amounts  collected  in  excess  of 
the  amounts  authorized  herein  to  be  re¬ 
tained  shall  be  remitted  to  CCC.  For  the 
purpose  of  determining  the  amount  to 
be  retained  by  the  voluntary  agencies  or 
intergovernmental  organizations  from 
the  proceeds  of  claims  filed  against 
ocean  carriers,  the  word  “claim”  shall 
refer  to  the  loss  and  damage  to  com¬ 
modities  which  are  shipped  on  the  same 
voyage  of  the  same  vessel  to  the  same 
port  destination,  irrespective  of  the 
kinds  of  commodities  shipped  or  the 
number  of  different  bills  of  lading 
issued  by  the  carrier.  If  a  voluntary 
agency  or  intergovernmental  organiza¬ 
tion  is  unable  to  effect  collection  of  a 
claim  or  negotiate  a  compromise  settle¬ 
ment  acceptable  to  CCC  within  the  ap¬ 
plicable  period  of  limitation  or  any  ex¬ 
tension  thereof  granted  in  writing  by  the 
liable  party  or  parties,  the  rights  of  the 
voluntary  agencies  or  intergovernmental 
organizations  to  the  claim  shall  be  as¬ 
signed  to  CCC  in  sufficient  time  to  permit 
the  filing  of  legal  action  prior  to  the  ex¬ 
piration  of  the  period  of  limitation  or 
any  extension  thereof.  In  the  event  CCC 
effects  collection  or  other  settlement  of 
the  claim  after  the  rights  of  the  volun¬ 
tary  agency  or  intergovernmental  or¬ 
ganization  to  the  claim  have  been  as¬ 
signed  to  CCC,  CCC  shall  make  payment 
to  the  voluntary  agency  or  intergovern¬ 
mental  organization  of  the  amount  au¬ 
thorized  in  this  subdivision  (ii)  to  be 
retained  by  the  voluntary  agency  or 
intergovernmental  organization. 

#  •  •  *  * 

(g)  Determination  of  value.  (1)  Where 
payment  is  made  for  commodities  mis¬ 
used,  lost  or  damaged,  the  value  shall  be 
determined  on  the  basis  of  the  domestic 
market  price  at  the  time  and  place  the 
misuse,  loss  or  damage  occurred,  or,  in 
case  it  is  not  feasible  to  obtain  or  deter¬ 
mine  such  market  price,  the  f.o.b.  or 
f  ,a.s.  commercial  export  price  of  the  com¬ 
modity  at  the  time  and  place  of  export, 
plus  ocean  freight  charges  and  other 
costs  incurred  by  the  United  States  in 
making  delivery  to  the  cooperating  spon¬ 
sor:  Provided,  however,  That  with  re¬ 
spect  to  claims  other  than  ocean  carrier 
loss  and/or  damage  claims,  at  the  re¬ 
quest  of  the  cooperating  sponsor  and/or 
upon  the  recommendation  of  the  USAID 
or  Diplomatic  Post,  AID/W  may  deter¬ 
mine  that  such  value  may  be  determined 
on  some  other  justifiable  basis.  Where 
replacements  are  made,  the  value  of  com¬ 
modities  misused,  lost  or  damaged,  shall 


be  their  value  at  the  time  and  place  the 
misuse,  loss,  or  damage  occurred  and  the 
value  of  the  replacement  commodities 
shall  be  their  value  at  the  time  and 
place  replacement  is  made. 

(2)  In  the  settlement  of  general  aver¬ 
age  and  marine  salvage  claims,  the  value 
of  the  cargo  and  the  commodities  lost  or 
damaged,  shall  be  determined  by  CCC  on 
such  basis  as  may  be  legally  applicable. 

(h)  Handling  claims  proceeds.  Claims 
against  ocean  carriers  shall  be  collected 
in  U.S.  dollars  (or  in  currency  in  which 
freight  is  paid,  or  a  pro  rata  share  of 
each)  and  shall  be  remitted  (-less 
amounts  authorized  to  be  retained)  by 
voluntary  agencies  and  intergovern¬ 
mental  organizations  to  CCC.  Claims 
against  voluntary  agencies  and  inter¬ 
governmental  organizations  shall  be  paid 
to  AID/W  in  U.S.  dollars.  Amounts  paid 
by  other  cooperating  sponsors  and  third 
parties  in  the  country  of  distribution 
shall  be  depos*ted  with  the  U.S.  Disburs¬ 
ing  Officer,  American  Embassy,  prefer¬ 
ably  in  UjS.  dollars  with  instructions  to 
credit  the  deposit  to  CCC  Account  No. 
12X4336,  or  in  local  currency  at  the  offi¬ 
cial  exchange  rate  applicable  to  dollar 
imports  at  the  time  of  deposit  with  in¬ 
structions  to  cred’t  the  deposit  to  Treas¬ 
ury  sales  account  20FT401. 

4.  The  phrase,  “Food  for  Freedom 
Program  Agreement”  is  amended  to 
“Food  for  Peace  Program  Agreement” 
wherever  it  occurs  within  this  Regula¬ 
tion. 

Effective  date.  The  foregoing  amend¬ 
ments  shall  become  effective  upon  publi¬ 
cation  in  the  Federal  Register. 

Dated:  September  28,  1970. 

Maurice  J.  Williams, 

Acting  Administrator,  Agency 
for  International  Development. 

[F.R.  Doc.  70-13410;  Filed,  Oct.  -6,  1970; 

8:50  a.m.) 

Title  24— HOUSING 
AND  HOUSING  CREDIT 

Chapter  II — Federal  Housing  Admin¬ 
istration,  Department  of  Housing 
and  Urban  Development 
SUBCHAPTER  A — GENERAL 

PART  200— INTRODUCTION 

Subpart  D — Delegations  of  Basic  .. 

Authority  and  Functions 

Miscellaneous  Amendments 

The  following  amendments  are  made 
to  various  delegations  of  authority  to  re¬ 
flect  recent  internal  transfers  of  func¬ 
tions  and  other  changes  in  the  organiza¬ 
tion  of  the  Assistant  Secretary  for  Hous¬ 
ing  Production  and  Mortgage  Credit — 
Federal  Housing  Commissioner : 

1.  In  the  Table  of  Contents  under  Sub¬ 
part  D,  §  200.52c  is  revoked;  the  headings 
of  §§  200.55,  200.56a,  200.62,  200.64,  and, 
200.68  f*re  amended  ;  and  a  new  §  200.71  is 
added,  as  follows: 
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Bee. 

200.52c  |  Revoked] 

200.55  Assistant  Commissioner  Property 
Improvement  and  Deputy. 

200.56a  Director  Single  Family  and  Land 
Development  Division  and  Dep¬ 
uty. 

200.62  Assistant  Commissioner  Technical 
and  Credit  Standards  and 
Deputy. 

200.64  Director  Appraisal  and  Mortgage 
Risk  Division  and  Deputy. 

200.68  Assistant  Commissioner  Adminis¬ 
tration  and  Deputy. 

200.71  Director  Participation  and  Compli¬ 
ance  Review  Division  and  Dep¬ 
uty;  Previous  Participation  Re¬ 
view  Officer. 

2.  Section  200.52c  is  revoked: 

§  200.52c  [Revoked] 

3.  In  §  200.55,  the  heading  and  para¬ 
graph  (c)  are  amended  and  a  new  para¬ 
graph  (i)  is  added,  to  read  as  follows: 

§  200.55  Assistant  Commissioner  Prop¬ 
erty  Improvement  and  Deputy. 
***** 

(c)  To  develop  and  recommend  poli¬ 
cies  and  establish  operating  plans  and 
procedures  for  the  insurance  of  property 
improvement  and  mobile  home  loans 
under  section  2  of  title  I  of  the  National 
Housing  Act,  and  for  the  liquidation  of 
defaulted  title  I  loans  acquired  in  con¬ 
nection  with  the  settlement  of  claims. 

*  *  *  *  * 

(i)  To  maintain  liaison  with  the 
Office  of  Investigation,  HUD,  concern¬ 
ing  requests  for  and  reports  of  inves¬ 
tigation  of  alleged  noncompliance  or 
criminal  activity  in  connection  with  sec¬ 
tion  2  of  title  I  ( !  the  National  Housing 
Act. 

4.  In  §  200.56,  paragraph  (a)  is 
amended  and  a  new  paragraph  (f)  is 
added,  to  read  as  follows: 

§  200.56  Assistant  Commissioner  Unsub- 
sidized  Insured  Housing  Programs 
and  Deputy. 

***** 

(a)  To  develop  and  recommend  poli¬ 
cies  and  establish  operating  plans  and 
procedures  for  the  insurance  and  serv¬ 
icing  of  home  mortgages  other  than 
those  insured  under  sections  221(h), 
235,  237,  and  243,  and  for  the  insurance 
and  servicing  of  mortgages  under  sec¬ 
tion  240. 

***** 

(f)  To  develop  and  recommend  poli¬ 
cies  and  establish  operating  plans  and 
procedures  for  the  insurance  and  serv¬ 
icing  of  mortgages  under  the  title  X 
Land  Development  program. 

5.  In  §  200.56a,  the  heading,  introduc¬ 
tory  text,  and  paragraph  (a)  are 
amended  and  a  new  paragraph  (f)  is 
added,  to  read  as  follows: 

§  200.56a  Director  Single  Family  and 
Land  Development  Division  and 
Deputy. 

To  the  position  of  Director  of  the  Sin¬ 
gle  Family  and  Land  Development  Divi¬ 
sion  and  under  his  general  supervision 
to  the  Deputy  Director  of  the  Single 
Family  and  Land  Development  Division, 


there  is  delegated  the  following  basic  au¬ 
thority  and  functions: 

(a)  To  develop  and  recommend  poli¬ 
cies  and  establish  operating  plans  and 
procedures  for  the  insurance  and  serv¬ 
icing  of  home  mortgages  other  than 
those  insured  under  sections  221(h) ,  235, 
237,  and  243,  and  for  the  insurance  and 
servicing  of  mortgages  under  section  240. 

***** 

(f)  To  develop  and  recommend  poli¬ 
cies  and  establish  operating  plans  and 
procedures  for  the  insurance  and  serv¬ 
icing  of  mortgages  under  the  title  X  Land 
Development  program. 

6.  In  §  200.58  paragraph  (a)  is 
amended  to  read: 

§  200.58  Director  Multifamily  Division 

and  Deputy. 

***** 

(a)  To  develop  and  recommend  poli¬ 
cies  and  establish  operating  plans  for 
the  insurance  of  multifamily  housing 
mortgages,  exclusive  of  sections  221(d) 
(3)  below  market  interest  rate  mort¬ 
gages,  221(h),  235(j),  236,  and  243,  for 
insurance  of  nursing  homes  and  inter¬ 
mediate  care  facilities;  insurance  of 
equity  investments  in  multifamily  hous¬ 
ing;  and  insurance  of  mortgages  for  the 
construction  and  equipment  of  facilities 
for  the  group  practice  of  medicine  and 
nonprofit  hospitals. 

***** 

7.  In  §  200.59,  paragraphs  (d)  and  (e) 
are  amended  to  read  as  follows: 

§  200.59  Assistant  Commissioner  Sub¬ 
sidized  Housing  Programs  and 

Deputy. 

***** 

(d)  To  control  the  utilization  of  funds 
and  contract  authority  available  for  the 
production  of  housing  under  the  low- 
rent  public  housing  program,  the  Col¬ 
lege  Housing  Assistance  Program  and  the 
Assistance  Program  for  Alaska  Housing; 
funds  available  for  the  direct  loan  pro¬ 
gram  for  housing  for  the  elderly  or 
handicapped;  contract  authority  for  the 
rent  supplement,  homeownership  as¬ 
sistance,  rental  housing  assistance  and 
homeownership  for  middle-income  fami¬ 
lies  programs,  and  special  assistance 
funds  under  the  section  221  below  mar¬ 
ket  interest  rate  program  to  insure  ap¬ 
propriate  distribution  and  fund  account¬ 
ability  and  to  make  available  on  a 
continuing  basis  information  on  project 
and  program  status  on  all  the  abovemen- 
tioned  programs. 

(e)  To  develop  and  recommend  poli¬ 
cies  and  establish  operating  plans  and 
procedures  for  the  insurance  of  multi¬ 
family  housing  mortgages  under  section 
221(d)(3)  at  below  market  interest 
rates,  exclusive  of  prescribing  forms  and 
procedures  for  cooperatives  and  con¬ 
dominiums;  for  insurance  of  mortgages 
under  the  rent  supplement  program  and 
the  rental  housing  assistance  program; 
for  insurance  and  servicing  of  mortgages 
under  sections  235  and  237 ;  for  insurance 
of  mortgages  on  cooperative  and  con¬ 
dominium  housing  under  the  section  243 
homeownership  for  middle-income  fami¬ 


lies  program  and  for  insurance  and  serv¬ 
icing  of  single-family  mortgages  under 
section  243 ;  for  noninsured  assistance  to 
state  and  local  housing  programs  under 
the  rent  supplement  program  and  the 
rental  housing  assistance  program;  and 
for  technical  and  loan  assistance  to  non¬ 
profit  sponsors  of  low  and  moderate  in¬ 
come  housing. 

***** 

8.  In  8  200.61,  paragraph  <&)  is 
amended  to  read  as  follows: 

§  200.61  Director  Subsidized  Mort¬ 
gage  Insurance  Division  and  Deputy. 

***** 

(a)  To  develop  and  recommend  poli¬ 
cies  and  establish  operating  plans  and 
procedures  for  the  insurance  of  multi¬ 
family  housing  mortgages  under  section' 
221(d)(3)  at  below  market  interest  rates, 
exclusive  of  prescribing  forms  and  pro¬ 
cedures  for  cooperatives  and  condomin¬ 
iums;  for  insurance  of  mortgages  under 
the  rent  supplement  program,  the  rental 
housing  assistance  program,  and  the 
credit  assistance  program;  for  insurance 
and  servicing  of  mortgages  under  sections 
235  and  237 ;  for  insurance  of  mortgages 
on  cooperative  and  condominium  hous¬ 
ing  under  the  section  243  homeowner¬ 
ship  for  middle-income  families  pro¬ 
gram,  and  for  insurance  and  servicing 
of  single-family  mortgages  under  sec¬ 
tion  243;  for  noninsured  assistance  to 
State  and  local  housing  programs  under 
the  rent  supplement  program  and  the 
rental  housing  assistance  program;  for 
technical  and  loan  assistance  to  non¬ 
profit  sponsors  of  low  and  moderate  in¬ 
come  housing ;  and  for  control  and  utili¬ 
zation  of  contract  authority  under  the 
rent  supplement  program,  the  home- 
ownership  assistance  program,  the  rental 
housing  assistance  program,  the  home- 
ownership  for  middle-income  families 
program,  and  the  allocation  of  special 
assistance  funds  under  the  section  221 
(d)  (3)  below  market  interest  rate 
program. 

***** 

9.  In  §  200.62,  the  heading  and  para¬ 
graphs  (b)  and  (c)  are  amended  to  read 
as  follows : 

§  200.62  Assistant  Commissioner  Tech¬ 
nical  and  Credit  Standards  and 
Deputy. 

***** 

(b)  To  be  responsible  for  coordination 
and  general  supervision  of  the  Architec¬ 
ture  *and  Engineering  Division  and  the 
Appraisal  and  Mortgage  Risk  Division 
comprising  the  functions  of  establishing 
and  maintaining  standards,  methods, 
procedures,  and  techniques  in  the  areas 
of  architecture  and  engineering,  con¬ 
struction  cost,  land  planning,  mortgage 
credit,  valuation,  the  selection  and  rat¬ 
ing  of  mortgage  risk,  the  provision  of 
technical  advice  and  guidance  in  these 
fields  to  all  organizational  elements  of 
the  Administration;  the  evaluation  of  the 
technical  suitability  of  products  and  ma¬ 
terials  under  section  521  of  the  National 
Housing  Act;  and  the  formulation  of 
policies,  standards,  and  guidelines  with 
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respect  to  the  technical  aspects  of  the 
development  of  low-rent  public  housing. 

(c)  To  be  responsible  for  the  develop¬ 
ment  of  policies,  standards,  and  proce¬ 
dures  for  land  acquisition  functions  and 
for  appraisal  and  real  estate  tax  and  title 
functions  for  land  acquisition  and  dis¬ 
position  programs  of  the  Department  ex¬ 
cept  urban  renewal. 

10.  In  §  200.64  the  heading  and  para¬ 
graph  (c)  are  amended  to  read  as  fol¬ 
lows: 

§  200.64  Director  Appraisal  and  Mort¬ 
gage  Risk  Division  and  Deputy. 

•  •  •  •  • 

(c)  To  develop  policies,  standards,  and 
procedures  for  land  acquisition  functions 
and  for  appraisal  and  real  estate  tax  and 
title  functions  for  land  acquisition  and 
disposition  programs  of  the  Department 
except  urban  renewal. 

11.  In  S  200.68,  the  heading  and  para¬ 
graph  (a)  are  amended  to  read  as  fol¬ 
lows: 

§  200.68  Assistant  Commissioner  Ad¬ 
ministration  and  Deputy. 

•  •  •  •  • 

(a)  To  be  responsible  for  administra¬ 
tive-management  functions  of  the  Fed¬ 
eral  Housing  Administration:  organiza¬ 
tional  structures  and  related  matters; 
budget  activities;  previous  participation 
review;  administrative  staff  planning 
and  coordination  of  agency  operations 
analysis  activities;  contracting  for  credit 
reports;  management  surveys,  forms  and 
records  management;  coordination  and 
maintenance  of  the  FHA  manual,  direc¬ 
tives,  and  other  issuances  and  instruc¬ 
tional  material;  planning  and  liaison 
with  the  Assistant  Secretary  for  Admin¬ 
istration  on  administrative-management 
matters  in  general,  with  the  HUD  Office 
of  Personnel  on  personnel  policies  and 
procedures  and  on  FHA  personnel  prob¬ 
lems,  and  with  the  HUD  Office  of  General 
Services  on  general  services  required  for 
the  operation  of  the  Federal  Housing  Ad¬ 
ministration;  for  coordination  and  guid¬ 
ance  on  problems  of  compliance  with 
legal  and  regulatory  requirements  by  par¬ 
ticipants  in  HPMC-FHA  programs,  ex¬ 
cept  those  under  section  2  of  title  I  of  the 
National  Housing  Act,  including  direction 
of  liaison  with  the  HUD  Office  of  Investi¬ 
gation  with  reference  to  requests  for  in¬ 
vestigation  and  the  reporting  of  the  dis¬ 
position  of  cases;  and  to  be  in  charge  of 
the  Budget  Division,  the  Management 
and  Operations  Assistance  Division,  the 
Participation  and  Compliance  Review 
Division,  and  the  Operations  Analysis 
Staff. 

»  *  •  *  • 

12.  A  new  §  200.71  is  added  to  read  as 
follows: 

§  200.71  Director  Participation  and 
Compliance  Review  Division  and 
Deputy :  Previous  Participation  Re¬ 
view  Officer. 

To  the  position  of  Director  of  the  Par¬ 
ticipation  and  Compliance  Review  Divi¬ 
sion  and  under  his  general  supervision 
to  the  position  of  Deputy  Director  of  the 
Participation  and  Compliance  Review 
Division  and  with  respect  to  paragraph 
(a)  of  this  section  to  the  position  of 


Previous  Participation  Review  Officer 
there  is  delegated  the  following  basic 
authority  and  functions: 

(a)  To  act  for  the  Assistant  Secretary- 
Commissioner  in  approving,  with  respect 
to  the  previous  participation  of  the 
principals,  multifamily  housing,  nursing 
homes,  group  practice  medical  facilities, 
nonprofit  hospitals,  and  land  develop¬ 
ment  mortgage  insurance  proposals, 
upon  a  determination  that  there  is  no 
information  concerning  past  FHA  or 
other  HUD  program  experience  involving 
the  previous  participation  of  the  princi¬ 
pals  that  is  not  clearly  consistent  with 
the  acceptability  of  new  proposals  in¬ 
volving  their  participation;  and  in  all 
cases  in  which  such  a  determination  is 
not  made,  to  present  such  cases  and  rele¬ 
vant  information  concerning  them  to  the 
Multifamily  Participation  Review  Com¬ 
mittee  for  determination. 

(b)  To  act  for  the  Assistant  Secretary- 
Commissioner  and  the  Assistant  Com¬ 
missioner  for  Administration  in  provid¬ 
ing  advice  and  guidance  on  compliance 
problems  and  reference  and  referral 
service  on  compliance  records,  with  re¬ 
spect  to  all  HPMC-FHA  programs  except 
those  under  section  2  of  title  I  of  the 
National  Housing  Act,  including  liaison 
with  the  HUD  Office  of  Investigation 
concerning  requests  for  investigation  and 
the  reporting  of  the  disposition  of  cases. 

13.  In  §  200.87  paragraph  (a)  is 
amended  to  read  as  follows: 

§  200.87  Management  Improvement 
Committee. 

(a)  Members.  The  Management  Im¬ 
provement  Committee  is  composed  of  the 
following  members:  Director  of  the 
Management  and  Operations  Assistance 
Division,  Chairman;  Staff  Adviser  to  the 
Assistant  Commissioner  for  Administra¬ 
tion,  Vice  Chairman;  and  one  designee 
of  each  of  the  following :  Assistant  Com¬ 
missioner-Comptroller,  Assistant  Com¬ 
missioner  for  Subsidized  Housing  Pro¬ 
grams;  Assistant  Commissioner  for 
Property  Improvement;  Assistant  Com¬ 
missioner  for  Technical  and  Credit 
Standards;  Assistant  Commissioner  for 
Unsubsidized  Insured  Housing  Programs; 
Assistant  Commissioner  for  Programs; 
Assistant  Commissioner  for  Field  Opera¬ 
tions;  Assistant  Commissioner  for  Re¬ 
habilitation;  and  Director  of  the  Budget 
Division. 

•  •  •  *  * 

14.  In  $  200.93,  paragraphs  (a)  and 
(b)  are  amended  to  read  as  follows: 

§  200.93  Multifamily  Participation  Re¬ 
view  Committee. 

(a)  Members.  The  Multifamily  Par¬ 
ticipation  Review  Committee  shall  con¬ 
sist  of  the  following  officials  or  their 
deputies:  Assistant  Commissioner  for 
Field  Operations,  Chairman;  Assistant 
Commissioner  for  Administration,  Vice 
Chairman;  Assistant  Commissioner  for 
Technical  and  Credit  Standards;  Assist¬ 
ant  Commissioner  for  Unsubsidized  In¬ 
sured  Housing  Programs;  Assistant 
Commissioner  for  Subsidized  Housing 
Programs;  Assistant  Commissioner  for 
Rehabilitation;  Director  of  the  Partici¬ 
pation  and  Compliance  Review  Division; 


and  such  other  members  as  the  Assistant 
Secretary-Commissioner  shall  designate. 
The  Chairman  or  the  Vice  Chairman 
shall  preside  at  each  meeting  of  the  com¬ 
mittee.  The  Previous  Participation  Re¬ 
view  Officer  shall  be  Executive  Secretary 
of  the  Committee. 

(b)  Functions.  To  act  for  the  Assistant 
Secretary-Commissioner  in  determining 
the  acceptability  of  new  multifamily  pro¬ 
posals,  taking  into  consideration  all  past 
FHA  and  HUD  experience  with  the 
principals. 

(Sec.  1  of  National  Housing  Act,  12  U.S.C. 
1702;  sec.  7(d)  of  Department  of  Housing’ and 
Urban  Development  Act,  42  U.S.C.  3535(d); 
Secretary’s  delegation  to  Assistant  Secretary- 
Commissioner  published  at  35  F.R.  2745) 

Issued  at  Washington,  D.C.,  October  1, 
1970. 

Eugene  A.  Gulledge, 
Assistant  Secretary -Commissioner. 

[F.R.  Doc.  70-13396;  Filed,  Oct.  6,  1970; 
8:49  a.m.] 


MISCELLANEOUS  AMENDMENTS  TO 
CHAPTER 

The  following  amendments  have  been 
made  to  this  chapter  to  raise  the  previ¬ 
ous  $200,000  limitation  below  which 
bonding  requirements  are  waived  to 
$500,000: 

SUBCHAPTER  D— RENTAL  HOUSING  INSURANCE 

PART  207— MULTIFAMILY  HOUSING 
MORTGAGE  INSURANCE 

Subpart  A — Eligibility  Requirements 

In  §  207.19  paragraphs  (c)  (6)  (i)  and 
(ii)  are  amended  to  read  as  follows: 

§  207.19  Required  supervision  of  private 
mortgagors. 

*  *  *  *  * 

(c)  Requirements  incident  to  insur¬ 
ance  of  advances.  *  *  * 

(6)  *  *  * 

(i)  Where  the  estimated  cost  of  con¬ 
struction  or  rehabilitation  is  $500,000  or 
less,  assurance  will  be  accepted  in  the 
form  of  a  personal  indemnity  agreement 
executed  by  the  principal  officers,  direc¬ 
tors,  stockholders,  or  partners,  or  indi¬ 
viduals  operating  as  the  general  con¬ 
tractor. 

(ii)  Where  the  estimated  cost  of  con¬ 
struction  or  rehabilitation  is  more  than 
$500,000  or  where  such  cost  is  less  than 
$500,000  and  a  personal  indemnity  agree¬ 
ment  is  not  exceuted,  assurance  shall  be 
by  a  surety  company  bond  or  bonds,  a 
cash  escrow  deposit,  or  a  letter  of  credit, 
the  amount  of  which  shall  be  prescribed 
by  the  Commissioner. 

*  *  *  •  • 

(Sec.  211,  52  Stat.  23;  12  U.S.C.  1715b.  Inter¬ 
prets  or  applies  sec.  207,  52  Stat.  16,  as 
amended;  12  U.S.C.  1713) 

SUBCHAPTER  E— COOPERATIVE  HOUSING 
INSURANCE 

PART  213— COOPERATIVE  HOUSING 
MORTAGE  INSURANCE 

Subpart  A — Eligibility  Requirements— 
Projects 

In  §  213.27,  paragraphs  (e)  (1)  and 
(2)  are  amended  to  read  as  follows: 
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§  213.27  Assurances  of  completion. 


(1)  Where  the  estimated  cost  of  con¬ 
struction  or  rehabilitation  is  $500,000  or 
less,  assurance  will  be  accepted  in  the 
form  of  a  personal  indemnity  agreement 
executed  by  the  principal  officers,  direc¬ 
tors,  stockholders,  or  partners  or  indi¬ 
viduals  operating  as  the  general 
contractor. 

(2)  Where  the  estimated  cost  of  con¬ 
struction  or  rehabilitation  is  more  than 
$500,000  or  where  such  cost  is  less  than 
$500,000  and  a  personal  indemnity  agree¬ 
ment  is  not  executed,  assurance  shall  be 
by  a  surety  company  bond  or  bonds,  a 
cash  escrow  deposit,  or  a  letter  of  credit, 
the  amount  of  which  shall  be  prescribed 
by  the  Commissioner. 


(Sec.  211,  52  Stat.  23;  12  U.S.C.  1715b.  In¬ 
terprets  or  applies  sec.  213,  64  Stat.  54,  as 
amended;  12  U.S.C.  1715e) 

SUBCHAPTER  G— HOUSING  FOR  MODERATE 
INCOME  AND  DISPLACED  FAMILIES 

PART  221— LOW  COST  AND  MOD¬ 
ERATE  INCOME  MORTGAGE  IN¬ 
SURANCE 

Subpart  C — Eligibility  Requirements — 
Moderate  Income  Projects 

In  §  221.542,  paragraphs  (a)  (1)  and 
(2)  are  amended  to  read  as  follows: 

§  221.542  Assurance  of  completion. 

(a)  *  *  * 

(1)  Where  the  estimated  cost  of  con¬ 
struction  or  rehabilitation  is  $500,000  or 
less,  assurance  will  be  accepted  in  the 
form  of  a  personal  indemnity  agreement 
executed  by  the  principal  officers,  direc¬ 
tors,  stockholders,  or  partners  or  indi¬ 
viduals  operating  as  the  general 
contractor. 

(2)  Where  the  estimated  cost  of  con¬ 
struction  or  rehabilitation  is  more  than 
$500,000  or  where  such  cost  is  less  than 
$500,000  and  a  personal  indemnity  agree¬ 
ment  is  not  executed,  assurance  shall  be 
by  a  surety  company  bond  or  bonds,  a 
cash  escrow  deposit,  or  a  letter  of  credit, 
the  amount  of  which  shall  be  prescribed 
by  the  Commissioner. 

*  *  •  •  i  • 

(Sec.  211,  52  Stat.  23;  12  U.S.C.  1715b.  In¬ 
terprets  or  applies  sec.  221,  68  Stat.  599, 
as  amended;  12  U.S.C.  17151) 

SUBCHAPTER  J— MORTGAGE  INSURANCE  FOR 
NURSING  HOMES  AND  INTERMEDIATE  CARE 
FACILITIES 

PART  232— NURSING  HOMES  AND 
INTERMEDIATE  CARE  FACILITIES 
MORTGAGE  INSURANCE 

Subpart  A — Eligibility  Requirements 

In  §  232.56  paragraphs  (a)  (1)  and  (2) 
are  amended  to  read  as  follows: 

§  232.56  Assurance  of  completion. 

(a)  •  •  • 

(1)  Where  the  estimated  cost  of  con¬ 
struction  or  rehabilitation  is  $500,000  or 
less,  assurance  will  be  accepted  in  the 
form  of  a  personal  indemnity  agreement 
executed  by  the  principal  officers,  direc¬ 


tors,  stockholders,  or  partners  or  individ¬ 
uals  operating  as  the  general  contractor. 

(2)  Where  the  estimated  cost  of  con¬ 
struction  or  rehabilitation  is  more  than 
$500,000  or  where  such  cost  is  less  than 
$500,000  and  a  personal  indemnity  agree¬ 
ment  is  not  executed,  assurance  shall  be 
by  a  surety  company  bond  or  bonds,  a 
cash  escrow  deposit,  or  a  letter  of  credit, 
the  amount  of  which  shall  be  prescribed 
by  the  Commissioner. 

***** 

(Sec.  211,  52  Stat.  23;  12  U.S.C.  1715b.  Inter¬ 
prets  or  applies  sec.  232,  73  Stat.  663;  12 
U.S.C.  1715w) 

Issued  at  Washington,  D.C.,  October  1, 
1970. 

Eugene  A.  Gulledge, 
Federal  Housing  Commissioner. 

[F.R.  Doc.  70-13397;  Filed.  Oct.  6,  1970; 

8:49  a.m.J 


Title  41—  PUBLIC  CONTRACTS 
AND  PROPERTY  MANAGEMENT 

Chapter  5B — Public  Buildings  Service, 
General  Services  Administration 

PART  5B-T 6— PROCUREMENT  FORMS 

Illustration  of  Forms 

The  table  of  contents  for  Part  5B-16 
is  amended  by  revising  the  following 
entries  to  reflect  the  issuance  of  the 
June  1970  edition  of  GSA  Form  1083  and 
to  delete  the  reference  to  GSA  Form 
1083A: 

5B— 16.950-1083  GSA  Form  1083,  June  1970, 
Section  0020,  Applicable  Minimum 
Hourly  Rates  of  Wages 
5B-16. 950-1083 A  (Deleted] 

Note:  Copies  of  the  form  are  filed  with  the 
original  document  and  are  available  from  the 
Business  Service  Center  in  any  regional  office 
of  the  General  Services  Administration. 

(Sec.  205(c),  63  Stat.  390;  40  U.S.C.  486(c); 
41  CFR  5-1. 101(c)) 

Effective  date.  This  amendment  is 
effective  upon  publication  in  the  Federal 
Register. 

Dated:  September  29,  1970. 

A.  F.  Sampson, 
Commissioner, 
Public  Buildings  Service. 

[F.R.  Doc.  70-13345;  Filed,  Oct.  6,  1970; 
8:45  a.m.] 

Chapter  8 — Veterans  Administration 

MISCELLANEOUS  AMENDMENTS  TO 
CHAPTER 

Chapter  8  is  amended  as  follows: 

part  8-1— GENERAL 

1.  In  §  8-1.101,  paragraphs  (b)  and  (c) 
are  amended  to  read  as  follows: 

§  8—1.101  Establishment  of  VA  Pro¬ 
curement  Regulations. 

*  *  *  *  • 

(b)  Procurement  instructions  dealing 
with  construction  contracts  that  imple¬ 
ment  or  supplement  material  in  41  CFR 


Chapter  8,  but  which  do  not  directly 
affect  the  public,  will  be  published  in 
Chapter  8C.  This  material  will  not  be 
published  in  the  Federal  Register. 

(c)  Material  contained  in  41  CFR 
Chapter  8  and  Chapter  8C  constitute  the 
Veterans  Administration  Procurement 
Regulations. 

2.  In  §  8-1.104,  paragraph  (b)  is 
amended  to  read  as  follows: 

§  8—1.104  Applicability. 

***** 

(b)  Title  38,  United  States  Code, 
grants  to  the  Veterans  Administration 
special  procurement  authorities  for  some 
of  its  programs,  viz.,  canteen,  loan  guar¬ 
anty,  vocational  rehabilitation  and  edu¬ 
cation,  as  well  as  other  specific  authori¬ 
ties  for  the  operation  of  its  various  medi¬ 
cal  programs.  Contracts  and  other  agree¬ 
ments  for  the  purchase  of  supplies,  equip¬ 
ment  and  services,  authorized  by  these 
special  procurement  authorities,  will  be 
negotiated  as  provided  in  Subpart  8-3.2 
of  this  chapter. 

3.  In  §  8-1.106,  paragraph  (b)  is 
amended  to  read  as  follows: 


§  8—1.106  Numbering. 

***** 

(b)  Where  Chapter  8  implements  a 
part,  subpart,  section  or  subsection  of  the 
FPR,  the  implementing  part,  subpart, 
section  or  subsection  of  Chapter  8  will  be 
numbered  (and  captioned)  to  correspond 
to  the  FPR  part,  subpart,  section  or  sub¬ 
section,  e.g.,  8-1.302  “Procurement 

Sources”  implements  1-1.302  of  FPR. 
Paragraph  and  subparagraph  designa¬ 
tions  of  Chapter  8,  however,  are  inde¬ 
pendently  developed  and  do  not  neces¬ 
sarily  correspond  to  a  paragraph  or  sub- 
paragraph  of  the  FPR. 

*  *  •  *  *  * 

4.  In  §  8-1.108-1,  paragraph  (a)  is 
amended  to  read  as  follows: 

§  8—1.108—1  Authority. 

(a)  Except  for  those  programs  for 
which  special  procurement  authorities 
are  contained  in  title  38,  United  States 
Code,  and  for  which  procurements  are 
negotiated  under  Subpart  8-3.2  of  this 
chapter  authority  to  deviate  from  the 
FPR  and  Chapter  8,  in  individual  cases, 
will  be  granted  by  the  Director,  Supply 
Service. 

***** 

5.  In  §  8-1.108-2,  paragraphs  (a),  (b), 
(c)  ..and  (e)  are  amended  to  read  as  fol¬ 
lows: 

§  8—1.108—2  Procedure. 

(a)  When  contracting  officers,  other 
than  those  assigned  to  the  Office  of  the 
Assistant  Administrator  for  Construc¬ 
tion,  consider  it  necessary  to  deviate  from 
the  policies  set  forth  in  the  FPR  or 
VAPR,  a  request  for  authority  to  do  so 
will  be  submitted  to  the  Director,  Supply 
Service.  The  request  will  clearly  set  forth 
the  circumstances  warranting  the  devia¬ 
tion  and  the  nature  of  the  deviation. 

(b)  Contracting  officers  assigned  to 
the  Office  of  the  Assistant  Administrator 
for  Construction  will,  in  individual  cases, 
secure  prior  authorization  from  the  As¬ 
sistant  Administrator  for  Construction 
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before  any  deviation  is  taken.  A  copy  of 
each  such  authorization  that  is  granted 
will  be  furnished  the  Director,  Supply 
Service.  Requests  to  deviate  in  other 
than  individual  cases  will  be  processed 
as  provided  in  paragraphs  (d> ,  (e),  and 
(f)  of  this  section. 

(c)  When  a  deviation  in  an  individual 
case  is  authorized  by  either  the  Director, 
Supply  Service,  or  the  Assistant  Ad¬ 
ministrator  for  Construction,  the  author¬ 
ization  will  be  filed  in  the  purchase  or 
contract  file,  whichever  is  appropriate. 
The  Director,  Supply  Service,  will  review 
each  deviation  authorized  and  when  con¬ 
sidered  necessary  either  prepare  a  change 
to  the  VAPR  or  recommend  to  the  Gen¬ 
eral  Services  Administration  that  the 
appropriate  portion  of  the  FPR  be 
changed. 

***** 

(e)  Where  deviations  from  the  VAPR 
are  considered  necessary  in  classes  of 
cases  for  those  procurements  effected 
under  Subpart  8-3.2  of  this  chapter,  the 
Director,  Supply  Service,  will  review  the 
request  and  forward  it  with  his  recom¬ 
mendation  through  channels  to  the  Dep¬ 
uty  Administrator.  The  deviation,  if 
granted,  will  be  published  in  this  Chap¬ 
ter  8. 

*  *  *  *  * 

6.  Section  8-1.305-2  is  revised  to  read 
as  follows: 

§  8—1.305—2  Exceptions  to  mandatory 
use  of  Federal  Specifications. 

(a)  Except  for  the  monetary  limita¬ 
tions,  the  exceptions  to  the  mandatory 
use  of  Federal  Specifications  authorized 
by  FPR  1-1.305-2  are  not  applicable  to 
those  items  of  real  and  personal  property 
for  which  appropriate  specifications  are 
listed  in  section  III  of  Veterans  Admin¬ 
istration  Supply  Catalog  No.  3.  When  a 
deviation  from  a  Federal  Specification 
listed  therein  is  required  contracting 
officers  shall,  prior  to  taking  procurement 
action,  comply  with  the  provisions  of 
§  8-1.305-3. 

(b)  The  exception  to  the  mandatory 
use  of  Federal  Specifications,  with  re¬ 
spect  to  purchases  not  exceeding  $2,500 
authorized  by  FPR  1-1.305-2,  does  not 
apply  to  items  purchased  from  GSA 
Stores  Stock,  or  from  a  Federal  Supply 
Schedule  contract. 

7.  In  §  8-1.305-3,  paragraph  <b)  is 
amended  to  read  as  follows: 

§  8—1.305—3  Deviations  from  Federal 

Specifications. 

***** 

(b)  Marketing  center.  When  the  es¬ 
sential  needs  of  the  Veterans  Adminis¬ 
tration  are  not  adequately  covered  by  an 
existing  Federal  Specification,  the  Chief 
of  the  Marketing  Division  concerned 
will,  prior  to  procurement,  coordinate 
the  required  deviation  with  the  appropri¬ 
ate  using  service  in  Central  Office.  If 
approved  by  the  using  service,  a  request 
for  authority  to  deviate  will  be  submitted 
to  the  Director,  Supply  Service,  through 
the  Manager,  VA  Marketing  Center, 
Hines,  Ill.  It  will  specify  in  detail  why 
the  specific  deviation  is  essential  to  the 


Veterans  Administration’s  operations  and 
be  accompanied  by  a  copy  of  the  using 
service’s  comments.  The  appropriate 
marketing  division  chief  will  be  advised 
as  to  the  approval  or  disapproval  of  the 
request.  If  approved,  the  Director,  Supply 
Service,  will  when  necessary  forward 
the  notice  required  by  FPR  1-1 .305-3 (b) 
to  the  General  Services  Administration. 

8.  In  §  8-1.305-6,  paragraphs  (a),  (c), 
(e),  and  (f)  are  amended  and  paragraph 
(b)  is  added  so  that  the  added  and 
amended  material  reads  as  follows: 

§  8—1.305—6  Military  and  departmental 

specifications. 

(a)  Veterans  Administration  Supply 
Catalog  No.  3,  section  III,  Index  of  Speci¬ 
fications,  lists  in  addition  to  the  Veterans 
Administration  and  Federal  Specifica¬ 
tions  those  military  and  departmental 
specifications  that  have  been  adopted  by 
the  Veterans  Administration.  The  index 
lists  the  sources  from  which  these  speci¬ 
fication  may  be  obtained  and  also 
establishes  the  segment  of  Supply  Serv¬ 
ice  that  is  responsible  for  their  develop¬ 
ment,  maintenance,  and  revision.  These 
specifications  will  be  used  in  all  appli¬ 
cable  transactions  and  will  not  be  de¬ 
viated  from  except  as  provided  in  this 
section. 

(b)  Veterans  Administration,  military 
and  departmental  specifications  need  not 
be  used  when  the  dollar  value  of  the 
purchase  transaction  does  not  exceed 
$2,500.  If,  however,  the  contracting  of¬ 
ficer  deems  it  to  be  to  the  advantage  of 
the  agency  they  shall  be  used.  Contract¬ 
ing  officers  shall  not  split  their  require¬ 
ments  in  order  to  avoid  using  these 
specifications. 

(c)  When  circumstances  will  not  per¬ 
mit  a  field  station  to  use  a  Veterans 
Administration  specification  without  de¬ 
viation,  the  contracting  officer  shall,  prior 
to  taking  any  procurement  action,  sub¬ 
mit  to  the  Director,  Supply  Service,  or 
Manager,  VA  Marketing  Center,  Hines, 
Ill.,  whichever  is  appropriate,  a  request 
for  authority  to  deviate  from  the  spec¬ 
ification.  The  request  will  specifically  de¬ 
tail  the  reasons  why  the  deviation  is 
essential  to  the  station’s  operation.  The 
approving  authority  will  coordinate  the 
request  with  the  using  service  in  Central 
Office.  The  contracting  officer  will  be  ad¬ 
vised  as  to  the  approval  or  disapproval 
of  the  request.  If  approved  the  letter  of 
approval  will  be  filed  in  the  appropriate 
purchase  or  contract  file. 

***** 

(e)  In  the  absence  of  mandatory  doc¬ 
uments,  specifications  or  purchase  de¬ 
scriptions  of  other  agencies  may  be  used 
by  the  various  Marketing  Divisions  when 
appropriate.  These  specifications  or  pur¬ 
chase  descriptions  may  be  modified  to 
meet  the  needs  of  the  Veterans  Admin¬ 
istration.  If  repeated  use  of  a  modified 
specification  or  purchase  description  is 
required,  the  Manager,  VA  Market¬ 
ing  Center  shall  consider  converting 
them  to  a  Veterans  Administration 
specification. 

(f)  A  field  station  may  use  a  spec¬ 
ification  or  purchase  description  of  an¬ 
other  agency  without  prior  approval 


when  the  specification  or  description  will, 
without  modification,  satisfy  its  needs. 
If,  however,  the  specification  or  descrip¬ 
tion  must  be  modified  to  meet  the  sta¬ 
tion’s  needs,  the  procedure  set  forth  in 
paragraph  (c)  of  this  section  will  be 
followed. 


9.  In  1 8-1.317,  paragraph  (a)  is 
amended  to  read  as  follows: 

§  8—1.317  Noncollusive  bids  and  pro¬ 
posals. 

(a)  The  head  of  a  field  station,  Man¬ 
ager,  Veterans  Administration  Supply 
Depot,  and  the  Manager,  Veterans  Ad¬ 
ministration  Marketing  Center,  Hines, 
Ill.,  are  authorized  to  make  the  deter¬ 
minations  set  forth  in  paragraph  (d) 
of  the  certification  required  by  FPR 
l-1.317(a) . 


PART  8-2— PROCUREMENT  BY 
FORMAL  ADVERTISING 

10.  Section  8-2.203-3  is  revised  to  read 
as  follows: 

§  8—2.203—3  Publicity  in  newspapers 
and  trade  journals. 

Paid  advertising  for  procurement  of 
supplies,  equipment,  and  services  will  be 
used  only  upon  written  approval  of  the 
Administrator  (44  U.S.C.  3702) .  Each  re¬ 
quest  for  approval  will  set  forth  the  cir¬ 
cumstances  which  preclude  procurement 
being  accomplished  satisfactorily  by  nor¬ 
mal  advertising  methods.  The  request 
will  be  submitted  through  channels  and 
routed  through  the  Director,  Supply 
Service  for  preparation  of  appropriate 
recommendation  to  the  Administrator. 
See  §§  8-3.210  and  8-16.301-50. 

11.  Section  8-2.205-4  is  added  to  read 
as  follows : 

§  8—2.205—4  Excessively  long  bidders 
mailing  lists. 

An  SF  19,  Invitation,  Bid,  and  Award, 
or  SF  20,  Invitation  for  Bids  (Construc¬ 
tion  Contract),  modified  to  contain  the 
information  required  by  FPR  1-2.205-4 

(c)  may  be  used  as  a  preinvitation  no¬ 
tice.  When  so  used  it  will  be  submitted 
to  prospective  bidders  at  least  14  days 
prior  to  the  date  on  which  the  drawings 
and  specifications  will  be  issued.  An  SF 
19  or  SF  20,  whichever  is  appropriate, 
shall  accompany  each  set  of  drawings 
and  specifications. 

12.  Section  8-2.403  is  revised  to  read  as 
follows: 

§  8—2.403  Recording  of  bid*. 

The  information  required  for  bid  eval¬ 
uation  shall  be  recorded  on  an  appro¬ 
priate  Abstract  of  Bids  (VA  Form  07- 
1286,  07-2232,  or  08-6103).  The  evalua¬ 
tion  data  may  be  recorded  on  supple¬ 
mental  sheets  or  forms  such  as  VA  Form 
10-2237b,  Request  for  Dietetic  Supplies, 
providing  that  such  supplemental  sheets 
or  forms  are  covered  by  one  of  the  forms 
authorized  above  for  recording  bid  or 
price  data.  In  addition  to  those  instruc¬ 
tions  set  forth  in  FPR  1-2.403,  the  bid 
opening  officer  shall  certify  on  the  ab¬ 
stract  the  date  and  hour  at  which  the 
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bids  were  opened.  Where  erasures,  strike- 
overs,  or  changes  in  price  are  noted  at 
the  time  of  opening,  a  statement  to  that 
effect  will  also  be  included  on,  or  at¬ 
tached  to,  the  abstract  or  record  of  bids. 


PART  8-3— PROCUREMENT  BY 
NEGOTIATION 

13.  Section  8-3.603-2  is  revised  to  read 
as  follows: 

§  8-3.603—2  Data  to  support  small  pur¬ 
chases. 

Quotation  information  shall  be  re¬ 
corded  in  the  manner  and  to  the  extent 
outlined  in  FPR  1-3.603-2.  The  quota¬ 
tions  will  be  recorded  on  one  of  the 
following : 

(a)  An  Abstract  of  Bids  (VA  Form 
07-1286,  07-2232,  or  08-6103),  or 

(b)  The  purchase  request  if  space  per¬ 
mits,  or 

(c)  Other  supplemental  sheet  or  form, 
such  as  VA  Form  10-2237b,  Request  for 
Dietetic  Supplies,  provided  that  such 
supplemental  sheet  or  form  is  made  a 
part  of  an  approved  procurement  file. 

-  * 

PART  8-7— CONTRACT  CLAUSES 

14.  Section  8-7.150-16  is  revised  to 
read  as  follows: 

§  8—7.150—16  Commercial  advertising. 

All  invitations  for  bids  will  include  the 
following  clause: 

Commercial  Advertising 

The  bidder  agrees  that  if  a  contract  is 
awarded  to  him,  as  a  result  of  this  solicita¬ 
tion,  he  will  not  advertise  the  award  of  the 
contract  in  his  commercial  advertising  in 
such  a  manner  as  to  state  or  imply  that  the 
Veterans  Administration  endorses  a  product, 
project  or  commercial  line  of  endeavor. 

(Sec.  205(c),  63  Stat.  390,  as  amended,  40 
Stat.  486(c);  sec.  210(c),  72  Stat.  1114,  38 
TJ.S.C.  210(c)) 

These  regulations  are  effective 
immediately. 

Approved:  September  30, 1970. 

By  direction  of  the  Administrator. 

[seal]  Fred  B.  Rhodes, 

Deputy  Administrator. 

[F.R.  Doc.  70-13394;  Filed.  Oct.  6,  1970; 
8:49  a.m.] 


Title  42— PUBLIC  HEALTH 

Chapter  I — Public  Health  Service,  De 
partment  of  Health,  Education,  and 
Welfare 

SUBCHAPTER  G — PREVENTION,  CONTROL,  AND 
ABATEMENT  OF  AIR  POLLUTION 

PART  81—  AIR  QUALITY  CONTROL 
REGIONS,  CRITERIA,  AND  CON¬ 
TROL  TECHNIQUES 

On  July  21,  1970,  notice  of  proposed 
rule  making  was  published  in  the  Fed¬ 
eral  Register  (35  F.R.  11636)  to  amend 
Part  81  by  designating  the  EL  Paso-Las 


Cruces-Alamogordo  Interstate  Air  Qual¬ 
ity  Control  Region. 

Interested  persons  were  afforded  an 
opportunity  to  participate  in  the  rule 
making  through  the  submission  of  com¬ 
ments  and  a  consultation  with  appropri¬ 
ate  State  and  local  authorities  pursuant 
to  section  107(a)  of  the  Clean  Air  Act 
(42  U.S.C.  1857c-2(a))  was  held  on  July 
28,  1970.  Due  consideration  has  been 
given  to  all  relevant  material  presented. 

In  consideration  of  the  foregoing  and 
in  accordance  with  the  statement  in  the 
notice  of  proposed  rule  making,  section 
81.82,  as  set  forth  below,  designating  the 
El  Paso-Las  Cruces-Alamogordo  Inter¬ 
state  Air  Quality  Control  Region,  is 
adopted  effective  on  publication. 

§  81.82  El  Paso-Las  Cruces-Alamogordo 
Interstate  Air  Quality  Control  Region. 

The  El  Paso-Las  Cruces-Alamogordo 
Interstate  Air  Quality  Control  Region 
(Texas-New  Mexico)  consists  of  the  ter¬ 
ritorial  area  encompassed  by  the  bound¬ 
aries  of  the  following  jurisdictions  or 
described  area  (including  the  territorial 
area  of  all  municipalities  (as  defined  in 
section  302(f)  of  the  Clean  Air  Act,  42 
U.S.C.  1857h  (f ) )  geographically  located 
within  the  outermost  boundaries  of  the 
area  so  delimited) : 

In  the  State  of  Texas : 

El  Paso  County.  Hudspeth  County. 

In  the  State  of  New  Mexico: 

Dona  Ana  County.  Otero  County. 

(Secs.  107(a),  301(a),  81  Stat.  490,  504;  42 
U.S.C.  1857c-2(a) ,  1857g(a)) 

Dated:  September  2, 1970. 

John  H.  Ludwig, 
Acting  Commissioner,  National 
Air  Pollution  Control  Admin¬ 
istration. 

Approved:  September  24,  1970. 

Elliot  L.  Richardson, 

Secretary. 

[F.R.  Doc.  70-13248;  Filed,  Oct.  6,  1970; 

8:45  a.m.] 


Title  49— TRANSPORTATION 

Chapter  V — National  Highway  Safety 
Bureau,  Department  of  Transpor¬ 
tation 

SUBCHAPTER  A— MOTOR  VEHICLE  SAFETY 
REGULATIONS 

[Docket  No.  70-25;  Notice  No.  1] 

PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

New  Pneumatic  Tires  and  Tire  Selec¬ 
tion  and  Rims — Passenger  Cars 

On  October  5,  1968,  guidelines  were 
published  in  the  Federal  Register  (33 
F.R.  14964)  by  which  routine  additions 
could  be  added  to  Appendix  A,  Stand¬ 
ard  No.  109  and  to  Appendix  A,  Stand¬ 
ard  No.  110.  These  guidelines  provided 
an  abbreviated  rule  making  procedure 
for  adding  tire  sizes  to  Standard  No.  109 
and  alternative  rim  sizes  to  Standard 


No.  110,  whereby  the  addition  becomes 
effective  30  days  from  date  of  publica¬ 
tion  in  the  Federal  Register  if  no  ob¬ 
jections  to  the  proposed  additions  are 
received.  If  comments  objecting  to  the 
amendment  warrant,  rule  making  pur¬ 
suant  to  the  rule  making  procedures  for 
motor  vehicle  safety  standards  (49  CFR 
Part  553)  will  be  followed. 

The  Rubber  Manufacturers  Associa¬ 
tion  has  petitioned  for  the  addition  of 
the  new  H60-15  tire  size  designation  to 
Table  I,  Appendix  A  of  Standard  No. 
109  and  the  appropriate  test  rim  to  Table 
I,  Appendix  A  of  Standard  No.  110. 

The  Rubber  Manufacturers  Associa¬ 
tion  has  also  petitioned  for  the  addition 
of  the  6-JJ  alternative  rim  for  the  6.00- 
•13  tire  size  designation,  the  5-JJ  alter¬ 
native  rim  for  the  A70-13  tire  size  desig¬ 
nation,  the  8-JJ  alternative  rim  for  the 
E70-15  tire  size  designation,  and  the  4- 
JJ  alternative  rim  for  the  A78-13  tire  size 
designation,  to  Table  I,  Appendix  A* of 
Standard  No.  110. 

The  European  Tyre  and  Rim  Technical 
Organisation  has  petitioned  for  the  ad¬ 
dition  of  the  6-JJ,  6y2-JJ,  and  6^-K 
alternative  rims  for  the  DR70-14  tire  size 
designation,  and  the  7y2-K  alternative 
rim  for  the  205R15  and  GR70-15  tire  size 
designations  to  Table  I,  Appendix  A  of 
Standard  No.  110. 

Volvo,  Inc.,  has  petitioned  for  the  ad¬ 
dition  of  the  5-J  and  5y2-J  alternative 
rims  for  the  165R15  tire  size  designation, 
and  the  4y2-J  and  5y2-J  alternative  rims 
for  the  6.85-15  tire  size  designation  to 
Table  I,  Appendix  A  of  Standard  No. 
110. 

On  the  basis  of  the  data  submitted  by 
the  Rubber  Manufacturers  Association, 
the  European  Tyre  and  Rim  Technical 
Organisation,  and  Volvo,  Inc.,  indicating 
complicance  with  the  requirements  of 
Federal  Motor  Vehicle  Safety  Standards 
No.  109  and  No.  110  and  other  informa¬ 
tion  submitted  in  accordance  with  the 
procedural  guidelines  set  forth.  Table  I, 
Appendix  A  of  Standard  No.  109  is  being 
amended  and  Table  I,  Appendix  A  of 
Standard  No.  110  is  being  amended. 

In  consideration  of  the  foregoing, 

§  571.21  of  Part  571  Federal  Motor  Ve¬ 
hicle  Safety  Standards,  Appendix  A  of 
Standard  No.  109  (33  F.R.  14964)  and 
Appendix  A  of  Standard  No.  110  (34 
F.R.  11421)  are  being  amended  as  set 
forth  below  effective  30  days  from  date 
of  publication  in  the  Federal  Register. 

These  amendments  are  issued  under 
authority  of  sections  103  and  119  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  of  1966  (15  U.S.C.  1392,  1407) 
and  the  delegation  from  the  Secretary 
of  Transportation  contained  in  §  1.51  of 
Part  1  of  the  Regulations  of  the  Office 
of  the  Secretary  (35  F.R.  4955*)  and  the 
delegation  to  the  Associate  Director  for 
Motor  Vehicle  Programs,  formerly  the 
Director  of  the  Motor  Vehicle  Safety 
Performance  Service  (33  F.R.  14964). 
Issued  on:  September  28,  1970. 

George  C.  Nield, 
Acting  Associate  Director, 
Motor  Vehicle  Programs. 


FEDERAL  REGISTER,  VOL.  35,  NO.  195— WEDNESDAY,  OCTOBER  7,  1970 


15758 


RULES  AND  REGULATIONS 


Motor  Vehicle  Safety  Standard  No.  109  New  Pneumatic  Tires — Passenger  Cars 
1.  The  existing  Table  I-K  is  deleted  and  in  its  place  the  following  revised  Table  I-K  is  inserted. 

Appendix  A— Federal  Motor  Vehicle  Safety  Standard  No.  109 
Table  I-K 

tire  load  ratings,  test  rims,  minimum  size  factors,  and  section  widths  for  “60  series"  bus  ply  tires 


Maximum  tire  loads  (pounds)  at  various  cold  inflation  pressures  (p.s.i.)  Test  rim  Minimum  Section 

Tire  size  designation 1  -  width  size  factor  width  2 

16  18  20  22  24  26  28  30  32  34  36  38  40  (inches)  (inches)  (inches) 


F60-14 .  1,020  1,090  1,160  1,220  1,280  1,340 

G 60-14 .  1,100  1,180  1,250  1,310  1,380  1,440 

J 60-14 .  1,260  1,350  1,430  1,500  1,580  1,650 

L60-14 .  1,340  1,430  1,520  1,600  1,680  1,750 

E 60-15 .  950  1,010  1,070  1,130  1,190  1,240 

F60-15 . 1,020  1,090  1,160  1,220  1,280  1,340 

G60-15 . 1,100  1,180  1,250  1,310  1,380  1,440 

H 60-15 .  1,200  1,290  1,360  1,440  1,510  1,580 

J 60-15 . 1,260  1,350  1,430  1,500  1,580  1,650 

L60-15 . 1,340  1,430  1,520  1,600  1,680  1,750 


1,400 

1,450 

1,500 

1,550 

1,610 

1,650 

1,700 

7 

34.44 

9.55 

1,500 

1,560 

1,620 

1,680 

1, 730 

1,780 

1,830 

7 

35.23 

9.85 

1,720 

1, 790 

1,860 

1,920 

1,980 

2,040 

2,100 

m 

36.90 

10.65 

1,830 

1,900 

1,970 

2,040 

2,100 

2,170 

2/230 

8 

37.83 

11. 10 

1,300 

1,350 

1,400 

1,440 

1,490 

1, 540 

1,580 

6 

33.83 

8.70 

1, 400 

1,450 

1,500 

1,550 

1,610 

1,650 

1, 700 

7 

34.94 

*  9.40 

1,500 

1,560 

1,620 

1,680 

1,730 

1, 780 

1,830 

7 

35.73 

9.70 

1,650 

1, 710 

1,770 

1,830 

1,890 

1,950 

2,010 

7 

36.  70 

10.05 

1, 720 

1,790 

1,860 

1,920 

1,980 

2,040 

2,100 

7(4 

37.  41 

10.45 

1,830 

1,900 

1,970 

2,040 

2, 100 

2,170 

2,230 

7(4 

38.10 

10.70 

1  The  letter  “II”,  “S”  or  “V"  may  be  included  in  any  specified  tire  size  designation  2  Actual  section  width  and  overall  width  shall  not  exceed  the  specified  section 
adjacent  to  or  in  place  of  the  “dash.”  width  by  more  than  7  percent. 


Motor  Vehicle  Safety  Standard  No.  110, 
Tire  Selection  and  Rims — Passenger 
Cars 

2.  Delete  Table  1  of  Appendix  A  and 
insert  the  following  new  Table  I  of  Ap¬ 
pendix  A. 

FMVSS  No.  110 

APPENDIX  A - TABLE  I 


(Alternative  Rims) 


Tire  size 3 

Table  I— A: 

Rim  >  * 

6.00-13 . 

5-JJ,  6-JJ. 

7.35-14 _ 

6-JJ. 

6.85-15 _ 

4(4 -JJ,  5(4 -JJ. 

7.00-15 _ 

5  OOF,  5-K. 

8.25-15 _ 

5-JJ,  5(4— JJ,  6-JJ,  6- 
K,  6-L. 

8.55-15 _ 

5 (4-JJ,  6-JJ,  6-K,  6- 
L,  6  (4-JJ. 

8.90-15 _ 

6-JJ,  6(4 -L,  7-L. 

9.15-15 _ 

5y2-JJ,  5(4-K. 

L84-15 _ 

5 '4 -JJ,  6-JJ,  6V2-JJ, 

7-JJ. 


Table  I-B: 

A70-13 . 5-JJ,  5i 4-JJ,  6-JJ. 

D70-13- . .  5  (4-JJ,  5%-K. 

E70-14 .  7-JJ. 

F70-14— . 7-JJ. 

G70-14 .  7-JJ. 

C70-15 .  5‘A-JJ. 

E70-15 .  7-JJ,  8-JJ. 

F70-15 . 8-JJ. 

G70-15 _  7-JJ,  7(4~K.  8-JJ. 

H70-15 .  8-JJ. 

Table  I-C: 


4.80-10 _ 

3.50D. 

5.60-14 _ 

4(4— JJ- 

6.40-15 _ 

4-JJ,  4y2-JJ,  4*A-K, 

4.50E,  5.00E,  5-JJ, 

5-K,  5(4 -J. 

155-13/6. 15-13-- 

5-JJ. 

5.G-15 _ 

3.50B,  3.50D,  3y2-JJ, 

4-JJ,  4.00C. 

5.5-15 - 

3.50D,  3(4-JJ,-  4-JJ, 

4(4— JJ- 

Table  I-D: 

145-10 - - 

3.50B. 

145-13 _ 

3(4^J,  4(4-jj. 

165-13 - 

4  (4-JJ. 

135-15 . . 

4  (4-JJ. 

185-15 _ 

4  (4-JJ. 

Table  I-F: 

5.20-13 _ 

4y2-jj. 

5.60-13 . . 

.  3(4~JJ,  4-JJ. 

6.00-13 _ 

4-JJ. 

5.60-15 _ 

..  5-K. 

See  footnotes  at  end  of  table. 

Tire  size  3  Rim  1  * 

Table  I-G: 

DR70-14- .  6-JJ.  6i/2-JJ,  6y2-K. 

FR70-14- .  5t/2-JJ,  6y2-JJ,  7-JJ, 

8-JJ. 

ER70-15 .  6-JJ,  6>/2-JJ,  7-JJ. 

FR70-15- .  6»4-JJ,  7-JJ,  7(4-K, 

7V4-L. 

GR70-15 _  6y2-JJ,7-L,7V4-K. 

HR70-15 _  6-JJ. 

Table  I-H: 

155  R  12 .  4-JJ. 

135  R  13- .  4(4-JJ. 

145  R  13 _  4(4— JJ,  4.50B. 

155  R  13- .  4.50B,  5-JJ. 

165  R  13 . — _  4— JJ,  4.50B. 

165  R  14 _  5y2-JJ. 

175  R  14— .  41/2-JJ. 

135  R  15 . —  4  (4-JJ. 

165  R  15 . .  5-JJ,  5-K,  5y2-JJ. 

205  R  15— .  7-L,  7i/2-K. 

Table  I-J: 

A78-13- . .  4-JJ,  4»/2-JJ,  5-JJ,  5>/2- 

JJ,  6-JJ. 

B78-13. .  5-JJ. 

C78-13. . .  5(4 -JJ. 

B78-14- . .  414-JJ,  4(4-K,  5-JJ,  5- 

K,  5(4 -JJ. 

C78-14 _  4y2-JJ,  5-JJ,  5-K,  5 »/2- 

JJ,  6-JJ. 

D78-14- .  4 (4-JJ,  5-JJ,  5-K,  5(4- 

JJ,  6-JJ. 

E78-14- .  4(4-JJ,  5-JJ,  5-K,  5>/2- 

JJ,  5V2-K,  &-JJ,  6(4- 
JJ,  7-JJ. 

F78-14-. .  5-JJ,  5-K,  5(4-JJ,  5(4- 

K,  6-JJ,  6-K,  6(4-JJ, 
7-JJ. 

G78-14 . .  5-JJ,  5y2-JJ,  5y2-K, 

6-JJ,  6-K,  7-JJ. 

H78-14 . .  5(4-JJ,  6-JJ,  6-K,  6(4- 

JJ,  6(4-K,  7-JJ. 

J78-14- .  6-JJ,  6-K,  6 (4-JJ. 

C78-15 . .  4(4-JJ,  4(4-K,  5-JJ, 

5- K. 

D78-15 . .  5-JJ,  5-K. 

E78-15 _  4(4-K,  5-JJ,  5-K,  5(4- 

JJ,  5(4-K,  6-JJ. 

F78-15 .  4(4-K,  5-JJ,  5-K,  5(4- 

JJ,  5 ‘/2-X,  6-JJ. 

G7&-15 .  5-JJ,  5-K,  5 (4-JJ,  5y2- 

K,  6-JJ,  6-K,  6-L,  7- 
33. 

H78-15- .  5(4-JJ,  5(4-K,  6-JJ, 

6- K,  6-L,  6 y2 -K ,  6(4- 
JJ,  7-JJ. 

J7&-15 .  5y2-JJ,  6-JJ,  6-K,  6-L, 

6(4 -JJ,  7-JJ. 

L78-15. .  5 (4-JJ,  5(4-K,  6-JJ,  6- 

K,  6-L,  6>4-JJ,  7-JJ, 
8-JJ. 

N78-15 . .  6-JJ,  7-JJ. 


Tire  size 3  Rim  1 3 

Table  I-K: 

F60-14 .  7-JJ. 

G60-14- .  7-JJ. 

J60-14 . .  7  (4-JJ. 

L60-14. . .  8-JJ. 

E60-15. .  6-JJ,  7-JJ,  8-JJ. 

F60-15 _  ey2-JJ,  7-JJ,  8-JJ. 

G60-15 .  7-JJ,  8-JJ. 

H60-15 _  7-JJ. 

J60-15 .  7i/2-JJ. 

L60-15- .  7(4 -JJ. 

Table  I-L: 

E50C-16 _  3(4 . 

F50C-16- .  3y2. 

G50C-17 .  3(4. 

H50C-17 .  3(4. 

L50C-18- . .  3(4,  4. 

Table  I-M: 

BR78-13 . .  4  (4-JJ. 

CR78-14 _  5-JJ. 

DR78-14 .  5-JJ. 

ER78-14 . .  5-JJ. 

FR78-14 .  5y2-JJ. 

GR78-14 .  6-JJ. 

HR78-14 _  6-JJ. 

JR78-14 .  6y2-JJ. 

BR78-15 . .  4V4-JJ. 

ER78-15 _  5(4— JJ. 

FR78-15 _ 1.  5(4 -JJ. 

GR78-15- . 6-JJ. 

HR78-15- .  5(4-JJ,  6-JJ. 

JR78-15 . —  6-JJ,  6(4-JJ. 

LR78-15 . .  6-JJ,  6i/2-JJ. 

Table  I-N: 

165/70  R  13 .  4 (4-JJ,  5-JJ. 

175/70  R  13 _  5-JJ,  5y2-JJ. 

185/70  R  13 _  4(4-JJ,  5-JJ,  5>/2-JJ. 

195/70  R  13 .  5(4— JJ,  6-JJ. 

155/70  R  14 .  4-JJ. 

185/70  R  14 _  4(4— JJ,  5-JJ,  5»/2-JJ. 

195/70  R  14 _  5 (4-JJ,  6-JJ. 

175/70  R  15 .  5-JJ. 

185/70  R  15 .  5-JJ,  5y2-JJ,  6-JJ. 

Table  I-O: 

150  R  13 .  3 (4-JJ,  4.00B,  4y2-JJ, 

5- JJ. 

160  R  13- . .  4.00B,  4 (4-JJ,  5-JJ, 

5(4 -JJ. 

170  R  13- . .  4(4— JJ,  5-JJ,  5(4-JJ, 

6- JJ. 

Table  I-P: 

G45C-16. .  5. 

Table  I-R: 

FR60-15- .  7-JJ. 

GR60-15 . .  7-JJ. 

Table  I-S: 

185/60  R  13 . .  5-JJ,  5 (4-JJ. 


1  Italic  designations  denote  Test  Rims. 

3  Where  JJ  rims  are  specified  in  the  above 
Table,  J  and  JK  rim  contours  are  permissible. 

“Table  designations  refer  to  tables  listed 
in  Appendix  A  of  FMVSS  No.'  109. 

IF.R.  Doc.  70-13287;  Filed,  Oet.  6,  1970; 
8:45  a.m.] 
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Title  50— WILDLIFE  AND 
FISHERIES 

Chapter  I — Bureau  of  Sport  Fisheries 
and  Wildlife,  Fish  and  Wildlife 
Service,  Department  of  the  Interior 

SUBCHAPTER  C— THE  NATIONAL  WILDLIFE 
REFUGE  SYSTEM 

PART  32 — HUNTING 

Laguna  Atascosa  National  Wildlife 
Refuge,  Tex. 

On  page  13998  of  the  Federal  Register 
of  September  3, 1970,  there  was  published 
a.  notice  of  a  proposed  amendment  to  50 
CFR  32.11,  32.21,  and  32.31.  The  purpose 
of  this  amendment  is  to  provide  public 
hunting  of  migratory  game  birds,  upland 
game,  and  big  game  on  certain  areas  of 
the  National  Wildlife  Refuge  System,  as 
legislatively  permitted. 


RULES  AND  REGULATIONS 

Interested  persons  were  given  30  days 
in  which  to  submit  written  comments, 
suggestions,  or  objections  with  respect  to 
the  proposed  amendment.  No  comments, 
suggestions,  or  objections  have  been  re¬ 
ceived.  The  proposed  amendment  is 
hereby  adopted  without  change. 

Since  this  amendment  benefits  the 
public  by  relieving  existing  restrictions 
on  hunting  of  migratory  game  birds,  up¬ 
land  game,  and  big  game;  it  shall  become 
effective  upon  publication  in  the  Federal 
Register.  (Sec.  7,  80  Stat.  929,  16  U.S.C. 
715i;  sec.  4,  80  Stat.  927,  16  U.S.C.  668dd 
(c)  (d)). 

1.  Section  32.11  is  amended  by  the  fol¬ 
lowing  addition: 

§  32.11  List  of  open  areas;  migratory 
game  birds. 

*  *  *  *  * 

Texas 

Laguna  Atascosa  National  Wildlife  Refuge. 

•  •  ♦  *  ♦ 
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2.  Section  32.21  is  amended  by  the  fol¬ 
lowing  addition: 

§  32.21  List  of  open  areas;  upland 
game. 

***** 

Texas 

Laguna  Atascosa  National  Wildlife  Refuge. 
***** 

3.  Section  32.31  is  amended  by  the  fol¬ 
lowing  addition: 

§  32.31  List  of  open  areas ;  big  game. 
***** 
Texas 

Laguna  Atascosa  National  Wildlife  Refuge. 
***** 
John  S.  Gottschalk, 
Director,  Bureau  of 
Sport  Fisheries  and  Wildlife. 

October  2,  1970. 

[PR.  Doc.  70-13370;  Piled,  Oct.  6,  1970; 
8:47  a.m.] 
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Proposed  Rule  Making 


DEPARTMENT  OF  AGRICULTURE 

Consumer  and  Marketing  Service 
[  7  CFR  Part  52  1 

STANDARDS  FOR  GRADES  OF 
CANNED  APPLE  JUICE 

Notice  of  Proposed  Rule  Making 

Notice  is  hereby  given  that  the  U.S. 
Department  of  Agriculture  is  consider¬ 
ing  an  amendment  to  the  U.S.  Standards 
for  Grades  of  Canned  Apple  Juice  (7  CFR 
52.301-52.312).  These  grade  standards 
are  issued  under  authority  of  the  Agri¬ 
cultural  Marketing  Act  of  1946  (sec.  205, 

60  Stat.  1090,  as  amended;  7  U.S.C.  1624) 
which  provides  for  the  issuance  of  of¬ 
ficial  U.S.  grades  to  designate  different 
levels  of  quality  for  the  voluntary  use  by 
producers,  buyers,  and  consumers.  Offi¬ 
cial  grading  services  are  also  provided 
under  this  Act  upon  request  of  the  appli¬ 
cant  and  upon  payment  of  a  fee  to  cover 
the  cost  of  such  services. 

Note:  Compliance  with  the  provisions  of 
these  standards  shall  not  excuse  failure  to 
comply  with  the  provisions  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  or  with  appli¬ 
cable  State  laws  and  regulations. 

All  persons  who  desire  to  submit  writ¬ 
ten  views,  data,  or  arguments  for  con¬ 
sideration  in  connection  with  the  pro¬ 
posed  amendment  should  file  the  same  in 
duplicate,  not  later  than  30  days  after 
publication  hereof  in  the  Federal  Reg¬ 
ister,  with  the  Hearing  Clerk,  U.S.  De¬ 
partment  of  Agriculture,  Room  112,  Ad¬ 
ministration  Building,  Washington,  D.C. 
20250.  All  written  submissions  made 
pursuant  to  this  notice  will  be  available 
for  public  inspection  at  the  office  of  the 
Hearing  Clerk  during  regular  business 
hours  (7  CFR  1.27(b)). 

Statement  of  Consideration  Leading  to 
the  Proposed  Amendment.  The  processing 
committee  of  the  Washington  State  Hor¬ 
ticultural  Association,  Yakima,  Wash., 
has  requested  the  U.S.  Department  of 
Agriculture  to  lower  the  requirements  for 
natural  acid  in  canned  apple  juice  to 
0.23  gram  per  100  milliliters  of  juice  in 
Grade  A  and  0.18  gram  in  Grade  C.  Cur¬ 
rent  requirements  are  0.35  gram  per  100 
milliliters  of  juice  in  Grade  A  and  0.30 
gram  in  Grade  C. 

The  reasons  given  by  the  processing 
committee  for  the  changes  are: 

1.  Due  to  changes  in  cultural  prac¬ 
tices  in  the  State  of  Washington,  the 
Delicious  Apple  is  the  principal  variety 
available  for  the  production  of  apple 
juice.  These  apples  are  low  in  natural 
acid  at  optimum  maturity.  Heretofore, 
other  varieties  with  a  high  natural  acid 
content  were  available  in  sufficient  quan¬ 
tity  to  mix  with  the  Delicious  varieties  to 
achieve  the  level  of  natural  acid  required 
in  the  USDA  Canned  Apple  Juice  Grade 


Standards  for  Grade  A.  The  high  acid 
varieties  are  rapidly  diminishing  in  the 
State  of  Washington  in  preference  to  the 
growing  of  the  Delicious  varieties. 

2.  Washington  State  Apple  Juice 
canners  have  been  marketing  canned 
apple  juice  of  a  lower  acidity  than  that 
required  in  the  USDA  grade  standards 
for  Grade  A  canned  apple  Juice  for  sev¬ 
eral  years.  They  contend  such  juice  has  a 
good  consumer  acceptance. 

3.  Current  grade  standards  do  not 
cover  canned  apple  juice  in  which  edible 
organic  acids  have  been  added.  Further¬ 
more,  the  Washington  State  apple  juice 
canners  indicate  a  reluctance  to  add  such 
acid  to  bring  the  acid  level  up  to  current 
USDA  Grade  A  requirements.  They  con¬ 
tend  this  is  not  in  the  best  interest  of  the 
consumer  since  a  desirable  product  can 
be  produced  at  lower  acid  levels. 

The  Department  of  Agriculture  has 
evaluated  the  flavor  in  special  flavor 
studies  of  numerous  samples  of  canned 
apple  juice  obtained  from  the  principal 
apple  juice  producing  areas  in  the  United 
States.  The  results  of  these  studies  sup¬ 
port  the  recommendations  of  the  Wash¬ 
ington  State  Horticultural  Association  in 
that  a  lowering  of  the  natural  acid  re¬ 
quirement  in  Grade  A  and  Grade  C  is 
justified.  The  studies  also  indicated  a 
need  for  lowering  the  maximum  acid 
requirement  in  both  Grade  A  and 
Grade  C. 

The  recommendations  of  the  Washing¬ 
ton  State  Horticultural  Association  are 
slightly  lower  than  the  USDA  studies 
indicate  would  be  acceptable  for  Grades 
A  and  C. 

The  proposed  amendment  is  as  fol¬ 
lows: 

Change  §  52.309  in  its  entirety  and 
substitute  the  following  .  .  . 

§  52.309  Flavor. 

The  factor  of  flavor  refers  to  the  de¬ 
gree  of  excellence  and  palatability  of  a 
distinct  apple  juice  flavor  and  aroma 
typical  of  apple  juice  that  has  been 
properly  processed. 

(a)  (A)  Classification.  Canned  apple 
Juice  that  possesses  a  very  good  flavor 
may  be  given  a  score  of  51  to  60  points. 
“Very  good  flavor”  means  that  the  apple 
juice  has  a  fine,  distinct  fruity  flavor 
that  is  free  from  astringent  flavors, 
flavors  due  to  overripe  apples,  oxidation, 
caramelization,  ground  or  musty  flavors, 
or  any  other  undesirable  flavor;  and  in 
addition  shall  meet  the  following 
requirements: 

Brix.  Not  less  than  11.5*. 

Acid.  Not  less  than  0.25  gm.  nor,  more 
than  0.65  gr.,  calculated  as  malic  acid,  per 
100  ml.  of  Juice. 

(b)  (C)  Classification.  Canned  apple 
juice  that  possesses  a  good  flavor  may  be 
given  a  score  of  42  to  50  points.  Canned 
apple  juice  that  falls  into  this  classifica¬ 
tion  shall  not  be  graded  above  U.S. 


Grade  C  or  UJS.  Standard,  regardless  of 
the  total  score  for  the  product  (this  is  a 
limiting  rule) .  “Good  flavor”  means 
that  the  canned  apple  juice  has  a  nor¬ 
mal  •  flavor  which  may  be  slightly 
astringent  or  slightly  affected  by  over¬ 
ripe  apples,  caramelization,  or  ground 
or  musty  flavors,  but  is  free  from  objec¬ 
tionable  flavors  or  objectionable  o'dors 
of  any  kind,  and  in  addition  meets  the 
following  requirements: 

Brix.  Not  less  than  10.5*. 

Acid.  Not  less  than  0.20  gm.  nor  more  than 
0.60  gm.  calculated  as  malic  acid  per  100  ml. 
of  Juice. 

(c)  ( SStd )  Classification.  Canned 
apple  juice  that  fails  to  meet  the  re¬ 
quirements  of  paragraph  (b)  of  this  sec¬ 
tion  may  be  given  a  score  of  0  to  41  points 
and  shall  not  be  graded  above  U.S.  Grade 
D  or  Substandard,  regardless  of  the  total 
score  for  the  product  (this  is  a  limiting 
rule). 

Dated:  October  1, 1970. 

G.  R.  Grange, 
Acting  Administrator. 

[F.R.  Doc.  70-13377;  Filed,  Oct.  6,  1970; 

8:48  a.m.J 

[  7  CFR  Part  971  1 

LETTUCE  GROWN  IN  LOWER  RIO 
GRANDE  VALLEY  IN  SOUTH  TEXAS 

Notice  of  Proposed  Expenses  and 
Rate  of  Assessment 

Consideration  is  being  given  to  ap¬ 
proval  of  the  proposed  expenses  and 
rate  of  assessment,  hereinafter  set  forth, 
which  were  recommended  by  the  South 
Texas  Lettuce  Committee,  established 
pursuant  to  Marketing  Agreement  No. 
144  and  Marketing  Order  971  (7  CFR 
Part  971).  This  marketing  order  pro¬ 
gram  regulates  the  handling  of  lettuce 
grown  in  the  Lower  Rio  Grande  Valley 
in  South  Texas  and  is  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  (7  U.S.C.  601  et 
seq.). 

All  persons  who  desire  to  submit 
written  data,  views,  or  arguments  in 
connection  with  these  proposals  may  file 
the  same  with  the  Hearing  Clerk,  Room 
112-A,  U.S.  Department  of  Agriculture, 
Washington,  D.C.  20250,  not  later  than 
the  15th  day  after  publication  in  the 
Federal  Register.  All  written  submis¬ 
sions  made  pursuant  to  this  notice  will 
be  available  for  public  inspection  at  the 
office  of  the  Hearing  Clerk  during  regu¬ 
lar  business  hours  (7  CFR  1.27(b)).  The 
proposals  are  as  follows: 

§  971.210  Expenses  and  rate  of  assess¬ 
ment. 

(a)  The  reasonable  expenses  that  are 
likely  to  be  incurred  during  the  fiscal 
period  August  1,  1970,  through  July  31, 
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1971.  by  the  South  Texas  Lettuce  Com¬ 
mittee  for  its  maintenance  and  func¬ 
tioning  and  for  such  purposes  as  the 
Secretary  determines  to  be  appropriate 
will  amount  to  $28,000. 

<b)  The  rate  of  assessment  to  be  paid 
by  each  handler  in  accordance  with  the 
marketing  agreement  and  this  part  shall 
be  two  cents  ($0.02)  per  carton  of  let¬ 
tuce  handled  by  him  as  the  first  handler 
thereof  during  said  fiscal  period. 

(c)  Unexpended  income  in  excess  of 
expenses  for  the  fiscal  period  ending 
'July  31,  1971,  may  be  carried  over  as  a 
reserve. 

(d)  Terms  used  in  this  section  have 
the  same  meaning  as  when  used  in  the 
said  marketing  agreement  and  this  part. 

(Secs.  1-19,  48  Stat.  31,  as  amended;  7  U.S.C. 
601-674) 

Dated:  October  2, 1970. 

Paul  A.  Nicholson, 
Acting  Director,  Fruit  and  Vege¬ 
table  Division,  Consumer  and 
Marketing  Service. 

[F.R.  Doc.  70-13378;  Filed,  Oct.  6,  1970; 

8:48  a.m.] 


DEPARTMENT  OF  LABOR 

Wage  and  Hour  Division 
[  29  CFR  Part  526  1 

SEASONAL  INDUSTRIES  ENGAGED  IN 
CERTAIN  OPERATIONS  ON  PERISH¬ 
ABLE  AGRICULTURAL  OR  HORTI¬ 
CULTURAL  COMMODITIES 

Notice  of  Proposed  Rule  Making 

Proposed  Findings  Relating  to  Wild 
Rice,  Processing.  In  accordance  with 
§§  526.6(b)  and  526.7  of  Title  29,  Code 
of  Federal  Regulations,  and  pursuant 
to  subsection  (c)  of  section  7  of  the 
Fair  Labor  Standards  Act  of  1938  (29 
U.S.C.  207  (c) ) ,  Reorganization  Plan 
No.  6  of  1950  (3  CFR  1949-53  Comp., 
p.  1004) ,  and  Secretary  of  Labor’s  Order 
No.  19-67  (32  F.R.  12980),  notice  is 
hereby  given  that  I  propose  to  amend 
§  526.10(b)  (35)  to  extend  the  present 
seasonal  industry  determination  for  the 
wild  rice  industry  which  is  at  present 
limited  to  the  State  of  Minnesota  to 
include  all  wild  rice  processing  establish¬ 
ments  in  the  United  States. 

Interested  persons  are  invited  to  sub¬ 
mit  written  data,  views,  and  arguments 
concerning  the  proposal  within  15  days 
from  its  publication  in  the  Federal 
Register  to  the  Administrator  of  the 
Wage  and  Hour  Division,  U.S.  Depart¬ 
ment  of  Labor,  14th  Street  and  Consti¬ 
tution  Avenue  NW.,  Washington,  D.C. 
20210. 

As  amended  by  the  proposal,  29  CFR 
526.10  (34  F.R.  18544)  would  be 

amended  as  follows: 

§  526.10  Industries  of  seasonal  nature. 

*  •  *  ♦  •  • 

(b)  *  *  * 

(35)  Wild  rice,  processing.  The  curing, 
drying,  parching,  hulling,  and  cleaning 


of  wild  rice;  and  the  following  opera¬ 
tions  when  performed  by  employees  of 
wild  rice  processors  on  or  near  the 
premises  of  wild  rice  processing  plants 
during  the  wild  rice  processing  season: 
The  packaging  and  bagging  of  wild  rice; 
the  storing  of  wild  rice  and  the  removal 
of  the  wild  rice  from  storage  and  placing 
it  in  transportation  facilities;  and  any 
operations  or  services  necessary  or  inci¬ 
dent  to  the  foregoing. 

*  *  *  *  * 

(Sec.  7(c),  52  Stat.  1063  as  amended  by  sec. 
204(c),  80  Stat.  835,  29  U.S.C.  207(c)) 

Signed  at  Washington,  D.C.,  this  2d 
day  of  September  1970. 

Robert  D.  Moran, 

Administrator, 

Wage  and  Hour  Division. 

[F.R.  Doc.  70-13412;  Filed,  Oct.  6,  1970; 

8:51  a.m.] 

DEPARTMENT  OF  HEALTH, 
EDUCATION,  AND  WELFARE 

Food  and  Drug  Adminisfration 

[21  CFR  Parts  3,  130,  146  1 

DRUGS;  DISCLOSURE  OF  NAS-NRC 
DRUG  EFFICACY  STUDY  GROUP 
EVALUATIONS  IN  LABELING  AND 
ADVERTISING 

Notice  of  Proposed  Rule  Making 

The  Federal  Food,  Drug,  and  Cos¬ 
metic  Act  provides  that  a  drug  shall  be 
deemed  to  be  misbranded  if  its  labeling 
fails  to  reveal  facts  material  in  the  light 
of  the  promotional  claims  made  or  sug¬ 
gested  in  such  labeling  (21  U.S.C.  321 
(n),  352(a)).  The  act  further  provides 
that  a  drug  shall  be  deemed  to  be  mis¬ 
branded  if  its  labeling  fails  to  bear 
adequate  directions  for  use  and  adequate 
warnings  against  misuse  (21  U.S.C. 
352(f)). 

Regulations  promulgated  under  these 
provisions  require  adequate  directions 
and  warnings  for  over-the-counter  use 
and  full  disclosure  of  effectiveness  and 
adverse  effects  for  prescription  use  (21 
CFR  1.106  (a),  (b) ) .  They  provide  that 
the  existence  of  a  difference  of  opinion 
among  properly  qualified  experts  as  to 
the  truth  of  a  representation  made  or 
suggested  in  the  labeling  is  a  fact  that 
the  failure  to  reveal  may  render  the 
labeling  misleading  provided  there  is  a 
material  weight  of  opinion  contrary  to 
such  representation  (21  CFR  1.3). 

Accordingly,  the  Commissioner  of  Food 
and  Drugs  proposes  that  Title  21,  Chap¬ 
ter  I,  be  amended  as  set  forth  below : 

1.  By  adding  a  new  section  to  Part  3 
that  will  provide  for  drug  labeling  and 
prescription  drug  advertisements  to  re¬ 
flect  the  evaluations  of  the  National 
Academy  of  Sciences-National  Research 
Council,  Drug  Efficacy  Study  Group, 
when  such  evaluations  of  claims  are 
other  than  “effective.” 

2.  By  amending  Part  130  to  permit 
new-drug  labeling  containing  such  infor¬ 


mation  to  be  put  into  use  in  advance 
of  a  supplement  to  a  new-drug  applica¬ 
tion  providing  for  such  revised  labeling. 

3.  By  amending  Part  146  to  permit  an¬ 
tibiotic  drug  labeling  containing  such 
information  to  be  put  into  use  without 
advance  approval. 

Therefore,  pursuant  to  provisions  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (secs.  502,  505,  507,  701(a) :  52  Stat. 
1050-53,  as  amended;  1055,  59  Stat.  463. 
as  amended;  21  U.S.C.  352,  355,  357, 
371(a))  and  under  authority  delegated 
to  the  Commissioner  (21  CFR  2.120),  it 
is  proposed  that: 

1.  A  new  section  be  added  to  Part  3 
as  follows: 

§  3.81  Disclosure  of  drug  efficacy  study 
evaluations  in  labeling  and  advertis¬ 
ing. 

(a)(1)  The  National  Academy  of  Sci¬ 
ences-National  Research  Council,  Drug 
Efficacy  Study  Group,  has  completed  'an 
exhaustive  review  of  labeling  claims 
made  for  drugs  marketed  under  new- 
drug  and  antibiotic  drug  procedures  be¬ 
tween  1938  and  1962.  The  results  are 
compiled  in  Drug  Efficacy  Study,  A  Re¬ 
port  to  the  Commissioner  of  Food  and 
Drugs  from  the  National  Academy  of 
Sciences  (1969).  As  the  report  notes,  this 
review  has  made  “an  audit  of  the  state 
of  the  art  of  drug  usage  that  has  been 
uniquely  extensive  in  scope  and  uniquely 
intensive  in  time”  and  is  applicable  to 
more  than  80  percent  of  the  currently 
marketed  drugs.  The  report  further 
notes  that  the  quality  of  the  evidence  of 
efficacy,  as  well  as  the  quality  of  the 
labeling  claims,  is  poor.  Labeling  and 
other  promotional  claims  have  been 
evaluated  as  “effective,”  “probably  ef¬ 
fective,”  “possibly  effective,”  “ineffec¬ 
tive,”  “ineffective  as  a  fixed  combina¬ 
tion,”  and  “effective  but,”  and  a  report 
for  each  drug  in  the  study  has  been 
submitted  to  the  Commissioner. 

(2)  The  Food  and  Drug  Administra¬ 
tion  is  processing  the  reports,  seeking 
voluntary  action  on  the  part  of  the  drug 
manufacturers  and  distributors  in  the 
elimination  or  modification  of  unsup¬ 
ported  promotional  claims,  and  initiating 
administrative  actions  as  necessary  to 
require  product  and  labeling  changes. 

(3)  Delays  have  been  encountered  in 
bringing  to  the  attention  of  the  users  of 
over-the-counter  drugs  and  the  prescrib¬ 
es  of  prescription  items  the  conclusions 
of  the  expert  panels  that  reviewed  the 
promotional  claims. 

(b)  The  Commissioner  of  Food  and 
Drugs  concludes  that: 

( 1 )  The  failure  to  disclose  in  the  label¬ 
ing  of  a  drug  and  in  other  promotional 
material  the  conclusions  of  the  Academy 
experts  that  a  claim  is  “ineffective,” 
“possibly  effective,”  “probably  effective,” 
“ineffective  as  a  fixed  combination,”  or 
“effective  but,”  while  labeling  and  pro¬ 
motional  material  bearing  any  such 
claim  are  being  used,  is  a  failure  to  dis¬ 
close  facts  that  are  material  in  light  of 
the  representations  made  and  causes  the 
drug  to  be  misbranded  (21  U.S.C.  201 
(n),  502(a),  (n)). 
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(2)  The  Academy  classification  of  a 
drug  as  other  than  “effective”  for  a  claim 
for  which  such  drug  is  recommended 
establishes  that  there  is  .a  material 
weight  of  opinion  among  qualified  ex¬ 
perts  contrary  to  the  representation 
made  or  suggested  in  the  labeling,  and 
failure  to  reveal  this  fact  causes  such 
labeling  to  be  misleading. 

(c)  Therefore,  after  publication  in  the 
Federal  Register  of  a  Drug  Efficacy 
Study  Implementation  notice,  unless  ex¬ 
empted  or  otherwise  provided  for  in  the 
n*tice,  all  package  labeling  and  promo¬ 
tional  labeling  shall  include,  as  part  of 
the  directions  for  use  by  the  layman,  or 
information  for  practitioners  under 
which  the  drug  can  be  safely  and  effec¬ 
tively  used,  and  all  prescription  drug 
advertisements  shall  include,  an  appro¬ 
priate  qualification  of  all  claims  evalu¬ 
ated  as  other  than  “effective”  by  a  panel 
of  the  National  Academy  of  Sciences- 
National  Research  Council,  Drug  Effi¬ 
cacy  Study  Group,  if  such  claims  con¬ 
tinue  to  be  included  in  the  labeling  or 
advertisements;  however,  when  the  Food 
and  Drug  Administration  classification 
of  such  claim  is  “effective”  (as,  for  ex¬ 
ample,  on  the  basis  of  revision  of  the 
language  of  the  claim  or  submission  or 
existence  of  adequate  data),  such  quali¬ 
fication  is  not  necessary,  and  when  the 
Food  and  Drug  Administration  classifi¬ 
cation  of  the  claim,  as  stated  in  the 
implementation  notice,  differs  from  that 
of  the  Academy  but  is  other  than  “effec¬ 
tive,"  the  qualifying  statement  shall 
refer  to  this  classification  in  lieu  of  the 
Academy’s  classification. 

(d)  For  new  drugs  and  antibiotics, 
supplements  to  provide  for  revised  label¬ 
ing  in  accord  with  paragraph  (c)  of  this 
section  shall  be  submitted  under  the 
provisions  of  §  130.9  (d)  and  (e)  and 
§  146.2  of  this  chapter  within  60  days 
after  publication  of  the  implementation 
notice  in  the  Federal  Register,  and  such 
labeling  shall  be  put  into  use  as  soon 
as  possible,  but  not  more  than  60  days 
after  publication  of  the  notice. 

(e)  Information  in  drug  labeling  and 
prescription  drug  advertisements  to  ad¬ 
vise  purchasers  or  prescribers  of  a  drug 
of  the  findings  of  a  panel  of  the  acad¬ 
emy  in  evaluating  a  claim  as  other  than 
“effective”  shall  be  presented  in  a  box, 
distinctly  set  apart  from  the  promotional 
language,  and  bear  the  heading  “Impor¬ 
tant  New  Information.” 

2.  Section  130.9(d)  be  amended  by  re¬ 
designating  subparagraph  (3)  as  (4)  and 
by  adding  a  new  subparagraph  (3),  as 
follows: 

§  130.9  Supplemental  applications. 

•  *  *  *  • 

(d)  *  *  * 

(3)  The  addition  to  the  package  label¬ 
ing,  promotional  labeling,  or  prescription 
drug  advertisements  of  information  ade¬ 
quate  to  inform  the  purchaser  or  pre- 
scriber  of  a  drug  of  the  findings  of  a 
panel  of  the  National  Academy  of 
Sciences-National  Research  Council, 
Drug  Efficacy  Study  Group,  with  respect 
to  any  claim  in  the  labeling  evaluated 


other  than  “effective"  in  accordance 
with  section  3.81  of  this  chapter. 

•  •  *  *  * 

3.  Section  146.2(b)(3)  be  revised  to 
read  as  follows: 

§  146.2  Requests  for  certification,  check 
tests  and  assays,  and  working  stand¬ 
ards;  information  and  samples  re¬ 
quired. 

•  *  *  •  * 

(b)  *  *  * 

(3)  Before  such  person  makes  such 
change  in  the  facilities  and  controls  used 
in  the  manufacture,  packaging,  or  label¬ 
ing  of  the  drug,  he  shall  submit  to  the 
Commissioner  for  advance  approval  a 
full  statement  describing  the  proposed 
change.  In  the  case  of  a  proposal  to  use 
revised  labeling  on  or  within  the  drug 
package  or  promotional  labeling  contain¬ 
ing  information  for  use  of  the  drug  that 
is  not  the  same  in  language  and  emphasis 
as  the  approved  labeling,  the  applicant 
shall  submit  specimens  for  advance  ap¬ 
proval.  Advance  approval  is  not  required 
when  pursuant  to  a  published  Federal 
Register  notice  implementing  a  Drug 
Efficacy  Study,  the  package  labeling, 
other  promotional  labeling,  or  an  adver¬ 
tisement  is  revised  (i)  to  delete  a  claim 
for  which  there  is  a  lack  of  substantial 
evidence  of  effectiveness,  (ii)  to  modify 
labeling  to  be  consistent  with  such  notice, 
or  (iii)  to  add  in  accord  with  §  3.81  of 
this  chapter  an  informative  statement 
of  the  findings  of  the  National  Academy 
of  Sciences — National  Research  Council, 
Drug  Efficacy  Study  Group,  with  respect 
to  any  claim  in  the  labeling  evaluated  as 
other  than  “effective.” 

*  *  *  *  * 
Interested  persons  may,  within  30  days 
after  publication  hereof  in  the  Federal 
Register,  file  with  the  Hearing  Clerk, 
Department  of  Health,  Education,  and 
Welfare,  Room  6-62,  5600  Fishers  Lane, 
Rockville,  Md.  20852,  written  comments 
(preferably  in  quintuplicate)  regarding 
this  proposal.  Comments  may  be  ac¬ 
companied  by  a  memorandum  or  brief  in 
support  thereof. 

Dated:  September  25,  1970. 

Charles  C.  Edwards, 
Commissioner  of  Food  and  Drugs. 

[F.R.  Doc.  70-13351;  Filed,  Oct.  6.  1970; 

8:46  a.m.J 


[  21  CFR  Part  146c  1 

CERTIFICATION  OF  CHLORTETRACY- 
CLINE  (OR  TETRACYCLINE)  AND 
CHLORTETRACYCLINE-  (OR  TETRA¬ 
CYCLINE-)  CONTAINING  DRUGS 

Proposed  Deletion  Re  Tetracycline 
Hydrochloride  Powder  Topical  Vet¬ 
erinary 

In  the  Federal  Register  of  Febru¬ 
ary  26, 1969  (34  Fit.  2623) ,  the  Food  and 
Drug  Administration  announced  that  it 
concurred  with  the  conclusions  of  the 
National  Academy  of  Sciences-National 
Research  Council,  Drug  Efficacy  Study 


Group,  regarding  the  effectiveness  of 
Polyotic  Powder,  a  drug  for  veterinary 
use  containing  tetracycline  hydrochlo¬ 
ride  and  benzocaine  and  marketed  by 
America  Cyanamid  Co.,  Post  Office  Box 
400,  Princeton,  N.J.  08540. 

The  notice  provided  6  months  for  sub¬ 
mission  of  certain  information,  and  no 
new  information  was  submitted  in  re¬ 
sponse.  Based  on  the  NAS-NRC  report 
and  other  relevant  material,  the  Com¬ 
missioner  of  Food  and  Drugs  concludes 

(1)  that  substantial  evidence  is  lacking 
that  the  subject  drug  is  effective  under 
the  conditions  of  use  prescribed,  recom¬ 
mended,  or  suggested  in  its  labeling  and 

(2)  that  the  antibiotic  drug  regulation 
covering  this  drug  should  therefore  be 
amended  as  proposed  below. 

Accordingly,  pursuant  to  provisions  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (secs.  502,  507,  512,  52  Stat.  1050-51, 
as  amended,  59  Stat.  463,  as  amended,  82 
Stat.  343-51;  21  U.S.C.  352,  357,  360b) 
and  under  authority  delegated  to  him 
(21  CFR  2.120),  the  Commissioner  pro¬ 
poses  that  §  146C.230  be  amended  to  de¬ 
lete  provisions  regarding  the  above- 
identified  veterinary  drug  by  revising  the 
section  heading  and  paragraphs  (c)  (2) 
and  (f)  to  read  as  follows: 

§  146c. 230  Chlortetracycline  hydrochlo¬ 
ride  powder  topical;  tetracycline 
hydrochloride  powder  topical  for 
human  use. 

***** 

(C)  *  *  * 

(2)  On  the  circular  or  other  labeling 
within  or  attached  to  the  package,  if  it  is 
packaged  for  dispensing,  adequate  direc¬ 
tions  and  warnings  for  prophylactic  use 
by  man,  or,  if  it  contains  chlortetracy¬ 
cline  hydrochloride  powder  topical,  for 
the  veterinary  use  of  such  drug.  Such 
circular  or  other  labeling  may  also  bear 
a  statement  that  a  brochure  or  other 
printed  matter  containing  information 
for  other  uses  of  such  drug  by  practi¬ 
tioners  licensed  by  law  to  administer  it 
will  be  sent  to  such  practitioners  on 
request. 

***** 

(f)  Exemption  of  -  chlortetracycline 
hydrochloride  powder  topical  for  vet¬ 
erinary  use  from  certification.  Chlor¬ 
tetracycline  hydrochloride  powder  topi¬ 
cal  that  conforms  to  the  requirements  of 
paragraphs  (a),  (b),  and  (c)  of  this  sec¬ 
tion  shall  be  exempt  (unless  packaged 
with  inert  gases)  from  the  requirements 
of  sections  502(1)  and  507  of  the  act,  if 
it  complies  with  the  following  conditions ; 

(1)  It  is  intended  solely  for  veterinary 
use  and  is  conspicuously  so  labeled. 

(2)  The  label  bears  an  expiration  date 
that  is  48  months  after  the  month  in 
which  the  batch  was  last  assayed  and 
released  by  the  manufacturer. 

(3)  The  circular  or  other  labeling 
within  or  attached  to  the  package  bears 
information  that  the  drug  is  intended 
solely  for  the  prevention  of  infection  in 
superficial  cuts  and  abrasions  and  for 
the  treatment  of  pinkeye  in  veterinary 
animals,  and  further,  bears  directions 
and  warnings  adequate  for  such  use. 
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Interested  persons  may,  within  30  days 
after  publication  hereof  in  the  Federal 
Register,  file  with  the  Hearing  Clerk, 
Department  of  Health,  Education,  and 
Welfare,  Room  6-62,  5600  Fishers  Lane, 
Rockville,  McL-  20852,  written  comments 
(preferably  in  quint uplicate)  regarding 
this  proposal.  Comments  may  be  accom¬ 
panied  by  a  memorandum  or  brief  in 
support  thereof. 

Dated:  September  24,  1970. 

Sam  D.  Fine, 
Associate  Commissioner 
for  Compliance. 

[F.R.  Doc.  70-13352;  Filed,  Oct.  6,  1970; 

8:46  a.m.] 

DEPARTMENT  OF 
TRANSPORTATION 

Federal  Aviation  Administration 
[  14  CFR  Part  71  ] 

-  [Airspace  Docket  No.  70-WE-71] 

CONTROL  ZONE 

Proposed  Alteration 

The  Federal  Aviation  Administration 
is  considering  an  amendment  to  Part  71 
of  the  Federal  Aviation  Regulations  that 
would  alter  the  description  of  the  Trout- 
dale,  Oreg.  control  zone. 

Interested  persons  may  participate  in 
the  proposed  rulemaking  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
should  be  submitted  in  triplicate  to  the 
Chief,  Airspace  and  Program  Standards 
Branch,  Federal  Aviation  Administra¬ 
tion,  5651  West  Manchester  Avenue,  Post 
Office  Box  92007,  Worldway  Postal  Cen¬ 
ter,  Los  Angeles,  Calif.  90009.  All  com¬ 
munications  received  within  30  days 
after  publication  of  this  notice  in  the 
Federal  Register  will  be  considered  be¬ 
fore  action  is  taken  on  the  proposed 
amendment.  No  public  hearing  is  con¬ 
templated  at  this  time,  but  arrangements 
for  informal  conferences  with  Federal 
Aviation  Administration  officials  may  be 
made  by  contacting  the  Regional  Air 
Traffic  Division  Chief.  Any  data,  views, 
or  arguments  presented  during  such  con¬ 
ferences  must  also  be  submitted  in  writ¬ 
ing  in  accordance  with  this  notice  in 
order  to  become  part  of  the  record  for 
consideration.  The  proposal  contained  in 
this  notice  may  be  changed  in  the  light 
of  comments  received. 

A  public  docket  will  be  available  for 
examination  by  interested  persons  in  the 
office  of  the  Regional  Counsel,  Federal 
Aviation  Administration,  5651  West 
Manchester  Avenue,  Los  Angeles,  Calif. 
90045. 

The  control  zone  extension  southeast 
of  the  Lake  LOM  is  required  for  aircraft 
executing  the  ILS  Rwy  28R  and  NDB 
(ADF)  Rwy  28R  instrument  approach 
procedures  to  Portland  International 
Airport.  However,  the  description  of  the 
Troutdale  control  zone  is  proposed  to 
incorporate  this  airspace  to  continue  to 
provide  special  VFR  operations  at  Trout- 


dale.  Special  VFR  flights  are  not  per¬ 
mitted  in  the  Portland  International, 
Oregon  control  zone. 

In  consideration  of  the  foregoing,  the 
FAA  proposes  the  following  airspace 
action. 

In  §  71.171  (35  F.R.  2054)  the  descrip¬ 
tion  of  the  Troutdale,  Oreg.  control  zone 
is  amended  to  read  as  follows: 

Troutdale,  Oreg. 

Within  a  3 -mile  radius  of  Troutdale  Air¬ 
port  (latitude  45°33'00”  N.,  longitude 

122°23'50"  W.),  within  3  miles  each  side 
of  the  119°  bearing  from  the  Lake  LOM, 
extending  from  the  Lake  LOM  to  8  miles 
south  of  the  LOM,  and  that  airspace  bounded 
on  the  northeast  by  a  line  3  miles  northeast 
of  and  parallel  to  the  119°  and  299°  bearings 
from  the  Lake  LOM,  on  the  northwest  by 
the  154°  radial  of  the  Portland  VORTAC, 
and  on  the  southeast  by  an  arc  of  the  3 -mile 
radius  zone. 

This  amendment  is  proposed  under  the 
authority  of  section  307(a)  of  the  Fed¬ 
eral  Aviation  Act  of  1958,  as  amended 
(49  U.S.C.  1348(a)),  and  of  section  6(c) 
of  the  Department  of  Transportation 
Act  (49  U.S.C.  1655(c)). 

Issued  in  Los  Angeles,  Calif.,  on 
September  25, 1970. 

Arvin  O.  Basnight, 
Director,  Western  Region. 

[F.R.  Doc.  70-13386;  Filed,  Oct.  6,  1970; 

8:48  a.m.] 

I  14  CFR  Part  71  1 

[Airspace  Docket  No.  70-WE-75] 

CONTROL  ZONES  AND  TRANSITION 
AREA 

Proposed  Alteration 

The  Federal  Aviation  Administration 
is  considering  amendments  to  Part  71  of 
the  Federal  Aviation  Regulations  that 
would  alter  the  descriptions  of  the 
Spokane,  Wash.  (International),  (Fair- 
child  AFB)  control  zones  and  Spokane, 
Wash.,  transition  area. 

Interested  persons  may  participate  in 
the  proposed  rulemaking  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
should  be  submitted  in  triplicate  to  the 
Chief,  Airspace  and  Program  Standards 
Branch,  Federal  Aviation  Administra¬ 
tion,  5651  West  Manchester  Avenue, 
Post  Office  Box  92007,  Worldway  Postal 
Center,  Los  Angeles,  Calif.  90009.  All 
communications  received  within  30  days 
after  publication  of  this  notice  in  the 
Federal  Register  will  be  considered 
before  action  is  taken  on  the  proposed 
amendment.  No  public  hearing  is  con¬ 
templated  at  this  time,  but  arrangements 
for  informal  conferences  with  Federal 
Aviation  Administration  officials  may  be 
made  by  contacting  the  Regional  Air 
Traffic  Division  Chief.  Any  data,  views, 
or  arguments  presented  during  such  con¬ 
ferences  must  also  be  submitted  in  writ¬ 
ing  in  accordance  with  this  notice  in 
order  to  become  part  of  the  record  for 
consideration.  The  proposal  contained  in 
this  notice  may  be  changed  in  the  light 
of  comments  received. 


A  public  docket  will  be  available  for 
examination  by  interested  persons  in  the 
office  of  the  Regional  Counsel,  Federal 
Aviation  Administration,  5651  West  Man¬ 
chester  Avenue,  Los  Angeles,  Calif.  90045. 

Two  new  VOR  instrument  approach 
procedures  for  Felts  Field  have  been  pro¬ 
posed  from  the  northeast  and  southwest 
both  utilizing  the  060°  T  (039°  M)  radial 
of  the  Spokane  VORTAC.  The  applica¬ 
tion  of  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instrument  Pro¬ 
cedures  (TERPS)  to  these  instrument 
approach  procedures  has  revealed  the 
requirement  for  designation  of  addi¬ 
tional  control  zone  southeast  of  Spokane 
International  Airport.  This  will  require 
amending  the  description  of  the  Spokane, 
Wash.  (International),  control  zone  to 
supplement  the  proposed  amendment  to 
Spokane,  Wash.  (Felts  Field) ,  control 
zone  being  processed  as  Airspace  Docket 
No.  70-WE-68.  The  additional  control 
zone  will  provide  controlled  airspace  pro¬ 
tection  for  aircraft  executing  the  pro¬ 
posed  approach  from  the  southwest  while 
operating  below  1,000  feet  above  the  sur¬ 
face.  The  additional  700-foot  transition 
area  will  provide  controlled  airspace  pro¬ 
tection  for  aircraft  executing  the  pro¬ 
posed  instrument  approach  from  the 
northeast  while  operating  between  700 
feet  and  1,500  feet  above  the  surface. 

In  addition  to  the  proposed  actions 
outlined  above  editorial  changes  are  be¬ 
ing  made  in  the  geographical  coordi¬ 
nates  describing  the  line  of  demarcation 
between  the  Spokane,  Wash.  (Fairchild 
AFB)  and  (International)  airport  con¬ 
trol  zones. 

In  consideration  of  the  foregoing,  the 
FAA  proposes  the  following  airspace 
actions. 

In  §  71.171  (35  F.R.  2054)  the  descrip¬ 
tion  of  the  Spokane,  Wash.  (Interna¬ 
tional),  control  zone  is  amended  to  read 
as  follows: 

Spokane,  Wash.  (International) 

Within  a  5-mile  radius  of  the  Spokane 
International  Airport  (latitude  47°37'36" 
N„  longitude  117°32'05"  W.),  within  2  miles 
each  side  of  the  Runway  21  centerline  ex¬ 
tended.  extending  from  the  5-mile  radius 
zone  to  6  miles  southwest  of  the  lift-off  end 
of  Runway  21,  and  within  2  miles  northwest 
and  4.5  miles  southeast  of  the  Spokane 
VORTAC  060°  radial,  extending  from  the 
VORTAC  to  11  miles  northeast  of  the 
VORTAC,  excluding  the  portion  west  of  a 
line  extending  from  latitude  47°30'19''  N„ 
longitude  117°34'45''  W.,  to  latitude  47°40'- 
57"  N„  longitude  117°36'00"  W. 

in  §  71.171  (35  F.R.  2054)  the  descrip¬ 
tion  of  the  Spokane,  Wash.  (Fairchild 
AFB),  control  zone,  as  amended  by  (35 
F.R.  5583) ,  is  further  amended  by  delet¬ 
ing  the  geographical  coordinates  “*  *  * 
latitude  47°40'57"  N.,  longitude  117°36'- 
00"  W.,  to  latitude  47°32.'45"  N.,  lon¬ 
gitude  117°35'00"  W.”  and  substituting 
therefor  “*  *  *  latitude  47°30'19"  N., 
longitude  117°34'45"  W.,  to  latitude 
47°40'57"  N„  longitude  117°36'00"  W.”. 

In  §  71.181  (35  F.R.  2134)  the  descrip¬ 
tion  of  the  700-foot  portion  of  the 
Spokane,  Wash.,  transition  area  as 
amended  by  (35  F.R.  5583)  is  further 
amended  to  read  as  follows: 
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Spokane,  Wash. 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  r5-mile  radius 
of  the  Spokane  International  Airport  (lati¬ 
tude  47°37'35"  N„  longitude  117*32'05"  W.); 
within  a  15-mile  radius  of  Fairchild  AFB, 
Spokane,  Wash,  (latitude  47°36'55”  N.,  longi¬ 
tude  117°39'20"  W.);  within  5  miles 

northwest  and  10  miles  southeast  of  the 
Spokane  228°  radial  extending  from  the  15- 
mile  radius  area  to  18.5  miles  southwest  of 
the  VORTAC,  and  within  3  miles  each  side 
of  the  Spokane  VORTAC  060°  radial  extend¬ 
ing  from  the  Felts  Field  5-mlle  radius  zone  to 
26  miles  northeast  of  the  VORTAC. 

This  amendment  is  proposed  under  the 
authority  of  section  307(a)  of  the  Federal 
Aviation  Act  of  1958,  as  amended  (49 
U.S.C.  1348(a)),  and  of  section  6(c)  of 
the  Department  of  Transportation  Act 
(49  U.S.C.  1655(0). 

Issued  in  Los  Angeles,  Calif.,  on  Sep¬ 
tember  25,  1970. 

Arvin  O.  Basnight. 

Director,  Western  Region. 

(F.R  Doc.  70-13387;  Filed,  Oct.  6.  1970; 

8:48  am.] 


National  Highway  Safety  Bureau 
[  49  CFR  Part  571  1 
I  Docket  No.  2-1;  Notice  No.  21 

OCCUPANT  PROTECTION  IN 
INTERIOR  IMPACT 

Passenger  Cars,  and  Multipurpose 
Passenger  Vehicles,  Trucks  and 
Buses;  Correction 

In  the  notice  of  proposed  rulemaking 
to  amend  Motor  Vehicle  Safety  Standard 
No.  201  (F.R.  Doc.  70-12686',  appearing 
at  page  14936  in  the  issue  of  Friday, 
September  25, 1970,  certain  typographical 
and  substantive  errors  have  been  discov¬ 
ered  which  are  corrected  as  follows; 

1.  In  the  first  column  on  page  14937, 
the  fourth  line  in  the  last  paragraph 
reading,  “10,000  pounds  or  less.  These 
lighter  ve-”  should  be  transposed  to  ap¬ 
pear  between  the  fourth  and  fifth  lines  of 
the  immediately  preceding  paragraph,  so 
that  the  fourth,  fifth,  and  sixth  lines  of 
that  paragraph  read,  “with  gross  vehicle 
weight  ratings  of  10,000  pounds  or  less. 
These  lighter  vehicles  are  considered  to 
have  interior”. 

2.  The  description  of  impact  zone  1  ap¬ 
pearing  at  S4. 1.6(a)  has  been  incorrectly 
stated.  The  word  “rearmost”,  appearing 
in  the  sixth  line  of  S4. 1.6(a) ,  in  the  first 
column  on  page  14938,  should  be  changed 
to  read  “forwardmost”. 

3.  The  description  of  impact  zone  2  in 
S4. 1.6(b)  has  also  been  incorrectly 
stated.  The  word  “rearmost”,  appearing 
in  the  sixth  line  of  S4. 1.6(b),  in  the  first 
column  on  page  14938,  should  be  changed 
to  read  “forwardmost”. 

4.  In  the  first  column  on  page  14939, 
in  the  ninth  line  of  S4.3.1,  the  word  “of” 
should  read  “or”. 

5.  In  the  test  procedures  in  85.1(b), 
the  word  “impact”,  appearing  in  the 
fourth  line  of  S5.1(b) ,  in  the  first  column 
on  page  14940,  is  inappropriate  and 
should  be  changed  to  read  “contact”. 


(Secs.  103  and  119  of  the  National  Traffic 
and  Motor  Vehicle  Safety  Act  of  1966  (15 
U.S.C.  1392,  1407)  and  the  delegations  of  au¬ 
thority  at  49  CFR  1.51  (35  F.R.  4955)  and 
49  CFR  501.8  (35  F.R.  11126) 

George  C.  Nield, 
Acting  Associate  Director,  Motor 
Vehicle  Programs,  National 
Highway  Safety  Bureau. 

| F.R.  Doc.  70-13395;  Filed,  Oct.  6,  1970; 
8:49  a.m.] 


CIVIL  AERONAUTICS  BOARD 

[14  CFR  Part  250  1 

[Docket  No.  22616] 

PRIORITY  RULES,  DENIED  BOARDING 
COMPENSATION,  TARIFFS  AND  RE¬ 
PORTS  OF  UNACCOMMODATED 
PASSENGERS 

Revision  of  Rule  Prohibiting  Public 
Disclosure  of  Reports  Covering  In¬ 
ternational  Operations 

October  2,  1970. 

Notice  is  hereby  given  that  the  Civil 
Aeronautics  Board  proposes  to  amend 
Part  250  of  the  Economic  Regulations 
(14  CFR  Part  250)  so  as  to  revise  the 
rule  prohibiting  disclosure  of  unaccom¬ 
modated  passenger  reports  covering  in¬ 
ternational  operations.  The  principal 
features  of  the  proposed  amendment  are 
explained  in  the  attached  explanatory 
statement,  and  the  text  of  the  proposed 
amendment  is  also  attached.  The  amend¬ 
ment  is  proposed  under  authority  of  sec¬ 
tions  204  and  407  of  the  Federal  Aviation 
Act  of  1958,  as  amended  (72  Stat.  743, 
766;  49  U.S.C.  1324,  1377). 

Interested  persons  may  participate  in 
the  proposed  rule  making  through  sub¬ 
mission  of  twelve  (12)  copies  of  written 
data,  views  or  arguments  pertaining 
thereto,  addressed  to  the  Docket  Section, 
Civil  Aeronautics  Board,  Washington, 
D.C.  20428.  All  relevant  material  in  com¬ 
munications  received  on  or  before  No¬ 
vember  6,  1970,  will  be  considered  by  the 
Board  before  taking  final  action  on  the 
proposed  rule.  Copies  of  such  communi¬ 
cations  will  be  available  for  examination 
by  interested  persons  in  the  Docket  Sec¬ 
tion  of  the  Board,  Room  712  Universal 
Building,  1825  Connecticut  Avenue  NW., 
Washington,  D.C.  upon  receipt  thereof. 

By  the  Civil  Aeronautics  Board. 

I  seal!  Harry  J.  Zink, 

Secretary. 

Explanatory  statement.  Section  250.10 
of  Part  250  requires  carriers  to  file  two 
reports  of  unaccommodated  passengers. 
Form  250  covers,  in  specified  markets, 
the  total  revenue  passengers  boarded  and 
the  number  of  unaccommodated  passen¬ 
gers,  in  three  categories:  denied  board¬ 
ing  on  aircraft,  downgrades  and  up¬ 
grades.  In  addition,  in  Form  251  carriers 
report  the  number  of  passengers1  who 

1  On  a  system  basis  or  limited  to  those  sta¬ 
tions  accounting  for  67  percent  of  the 
carrier’s  total  enplanements,  or  the  top  15 
stations,  whichever  is  greater. 


received  denied  boarding  compensation, 
wrho  qualified  for  such  compensation  but 
did  not  accept  compensation  offered,  and 
who  did  not  qualify  for  compensation 
due  to  specified  reasons.  In  addition, 
Form  251  includes  the  number  of  pas¬ 
sengers  enplaned  at  reported  stations. 

Section  250.10  also  provides  that 
carriers  with  both  domestic  and  inter¬ 
national  operations  shall  file  separate  re¬ 
ports  for  each  and  that  “Erleports 
covering  international  operations  shall 
be  protected  from  public  disclosure.”  In 
adopting  the  quoted  provision  the  Board 
stated:  “Disclosure  of  such  information 
would  adversely  affect  the  interest  of 
(U.S.  flag)  carriers,  since  it  would  en¬ 
able  foreign  air  carriers  to  have  access  to 
it  for  competitive  reasons,  and  disclosure 
is  not  required  in  the  public  interest.”  ’ 
The  Board  tentatively  concludes  that 
§  250.10  should  be  revised  to  provide  that 
the  information  contained  only  in  Form 
250  covering  international  operations 
shall  continue  to  be  withheld  from  pub¬ 
lic  disclosure.  International  data  con¬ 
tained  in  Form  251  would  no  longer  be 
withheld. 

Contemporaneously  herewith  the 
Board  is  releasing  to  the  public  infor¬ 
mation  regarding  denied  boarding  com¬ 
pensation  experience  of  domestic  carriers 
and  expects  to  make  similar  public  re¬ 
leases  on  a  recurrent  basis.  As  noted,  the 
present  rule  precludes  issuance  of  simi¬ 
lar  data  with  respect  to  international 
operations.  The  Board  believes  that  the 
relative  performance  of  the  various 
carriers  in  this  aspect  of  their  service 
is  of  interest  to  the  public.  Moreover, 
publication  will  act  as  an  incentive  to 
the  carriers  for  better  performance. 

In  view  of  the  foregoing,  the  Board 
has  reconsidered  the  question  of  what 
international  data  should  continue  to  be 
withheld.  Material  in  Form  250  includes 
data  from  which  can  be  derived  point- 
to-point  traffic  of  each  carrier.  Since  for¬ 
eign  air  carriers  do  not  provide  or  pub¬ 
lish  such  information,  the  Board  has 
previously  withheld  comparable  infor¬ 
mation  from  U.S.-flag  carriers  from 
public  disclosure  on  the  ground  that  dis¬ 
closure  only  of  U.S.  carrier  data  would 
unduly  prejudice  U.S.  carriers  in  their 
competitive  relations  with  foreign  air 
carriers.3  These  same  factors  militate 
against  public  disclosure  of  point-to- 
point  information  on  international  op¬ 
eration  contained  in  Form  250. 

On  the  other  hand,  public  disclosure 
of  information  on  international  opera¬ 
tions  contained  in  Form  251  would  not 
reveal  sensitive  market  information  and 
would  permit  a  carrier-by-carrier  com¬ 
parison  of  their  performance  in  honor¬ 
ing  confirmed  reservations.  Although  for¬ 
eign  air  carriers  do  not  provide  similar 
information,  it  does  not  appear  that  for¬ 
eign  air  carriers  could  derive  any  com¬ 
petitive  advantage  from  access  to  such 
data.  Accordingly,  the  Board  proposes  to 
amend  §  250.10  to  provide  that  only  in¬ 
formation  contained  in  CAB  Form  250 
covering  international  operations  shall 
be  withheld  from  public  disclosure. 

2  ER-503,' Aug.  3,  1967. 

s  See  i  399.100  of  Part  399. 
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It  is  proposed  to  amend  Part  250  of 
the  Economic  Regulations  (14  CFR  Part 
250)  by  amending  §  250.10  as  follows: 

§  250.10  Reports  of  unaccommodated 
passengers.  _ 

Carriers  shall  file  with  the  Bureau  of 
Accounts  and  Statistics,  in  CAB  Form 
250  (appendix  A  of  this  part)  *  with  re¬ 
spect  to  the  applicable  markets  specified 
hereinafter,  of  the  total  number  of 
revenue  passengers  boarded  and  the 
number  of  unaccommodated  passengers 
in  three  categories:  denied  boarding  on 
aircraft,  downgrades,  and  upgrades.  The 
markets  for  which  such  reports  shall  be 
filed  are  those  for  which  on-time  re¬ 
porting  is  filed  in  accordance  with  Part 
234  of  the  Board's  Economic  Regulations 
and,  in  addition,  New  York-San  Juan. 
Local  service  carriers  shall,  in  addition 
to  reports  which  may  be  required  by 
Part  234,  file  such  data  for  the  five  top- 
ranking  markets  of  each.  The  reports 
shall  cover  the  3d  month  in  each  calen¬ 
dar  quarter  and  shall  be  filed  within  45 
days  after  the  month  covered  by  the  re¬ 
port.  In  addition,  carriers  shall  file,  on 
a  monthly  basis,  the  information  re¬ 
quested  in  appendix  B  of  this  part  (CAB 
Form  25 1).1  These  reports  may  be  on 
a  system  basis  or  limited  to  those  sta¬ 
tions  accounting  for  67  percent  of  the 
carrier’6  total  enplanements,  or  the  top 
15  stations,  whichever  number  is  greater. 
The  information  in  Item  4  shall  be 
limited  to  the  passengers  enplaned  at 
the  reported  stations  and  not  the  system 
total.  Further,  a  list  of  the  stations  in¬ 
cluded  should  be  appended  to  each  re¬ 
port.  These  reports  are  to  be  submitted 
within  30  days  after  the  month  covered 
by  the  report.  Those  carriers  with  both 
domestic  and  international  operations 
shall  file  separate  reports  for  each.  The 
information  contained  in  CAB  Form  250 
covering  international  operations  shall 
be  withheld  from  public  disclosure. 

[F.R.  Doc.  70-13440;  Filed,  Oct.  6,  1970; 

8:51  a.m.] 


1  Appendices  A  and  B  filed  as  part  of  the 
original  document. 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[  47  CFR  Part  73  1 

[Docket  No.  18927;  RM-1525] 

TELEVISION  STATION  ACCESS  TO 
NATIONAL  NETWORK  PROGRAMS 

Order  Extending  Time  for  Filing 
Reply  Comments 

1.  This  proceeding  was  begun  by  no¬ 
tice  of  inquiry  and  notice  of  proposed 
rule  making  (FCC  70-801)  adopted  July 
22,  1970,  released  July  24,  1970  and  pub¬ 
lished  in  the  Federal  Register  July  29, 
1970,  35  F.R.  12133.  The  date  for  filing 
comments  has  expired  and  the  date  for 
filing  reply  comments  is  presently  des¬ 
ignated  as  October  1,  1970. 

2.  On  September  30,  1970,  American 
Broadcasting  Cos.,  Inc.  (ABC),  by  its  at¬ 
torneys,  filed  a  request  to  extend  the  time 
for  filing  reply  comments  to  and  includ¬ 
ing  October  8,  1970.  ABC  states  that  due 
to  the  press  of  other  matters,  including 
the  preparation  of  presentations  for 
other  Commission  proceedings,  a  short 
extension  is  required  to  complete  prep¬ 
aration  of  a  full  presentation  in  this 
proceeding. 

3.  It  appears  that  the  requested  time 
is  warranted  and  would  serve  the  public 
interest.  Accordingly,  it  is  ordered,  That 
the  request  filed  by  American  Broadcast¬ 
ing  Cos.,  Inc.  for  extension  of  time  is 
granted  to  and  including  October  8,  1970. 

4.  This  action  is  taken  pursuant  to 
authority  found  in  sections  4(i) ,  5(d)  (1) , 
and  303 (r)  of  the  Communications  Act 
of  1934,  as  amended,  and  §  0.281(d)  (8) 
of  the  Commission’s  rules  and  regulations. 

Adopted:  September  30, 1970. 

Released:  October  1,  1970. 

[seal]  Francis  R.  Walsh, 

Chief,  Broadcast  Bureau. 

[F.R.  Doc.  70-13405L  Filed,  Oct.  6,  1970; 

8:50  a.m.] 


FEDERAL  TRADE  COMMISSION 

[16  CFR  Part  428  1 

ADVERTISING  OF  CIGARETTES 

Postponement  of  Hearing  and  Exten¬ 
sion  of  Time  for  Submitting  Data, 

Views,  or  Arguments 

The  Federal  Trade  Commission  has 
postponed  the  public  hearing  for  the  con¬ 
sideration  of  the  proposed  Trade  Regula¬ 
tion  Rule  relating  to  the  advertising  of 
cigarettes.  The  public  hearing  had  been 
scheduled  to  be  held  on  Thursday, 
October  15, 1970. 

Notice  of  any  rescheduled  public  hear¬ 
ing  will  be  published  in  the  Federal 
Register  at  least  fifteen  (15)  days  in 
advance  of  any  such  rescheduled  hearing. 

Public  notice  of  the  hearing  and  a 
statement  of  the  proposed  Trade  Regula¬ 
tion  Rule  in  full  were  published  in  the 
Federal  Register  on  August  8,  19.70,  at 
page  12671. 

In  addition,  the  Commission  has  ex¬ 
tended  from  October  8,  1970,  to  Npvem- 
ber  6,  1970,  the  closing  date  for  submis¬ 
sion  of  written  data,  views,  or  arguments 
concerning  the  proposed  Trade  Regula¬ 
tion  Rule.  Such  written  presentations 
should  be  filed  with  the  Assistant 
Director  for  Food  and  Drug  Advertising, 
Bureau  of  Consumer  Protection,  Federal 
Trade  Commission,  Pennsylvania  Avenue 
and  Sixth  Street  NW.,  Washington,  D.C. 
20580.  To  the  extent  practicable,  persons 
wishing  to  file  written  presentations  in 
excess  of  two  pages  should  submit  20 
copies. 

Copies  of  the  original  notice  of  Au¬ 
gust  8,  1970,  may  be  obtained  upon  re¬ 
quest  by  writing  to  the  Assistant 
Director  for  Food  and  Drug  Advertising, 
Bureau  of  Consumer  Protection,  Federal 
Trade  Commission. 

Issued:  October  5, 1970. 

By  direction  of  the  Commission. 

[seal]  Joseph  W.  Shea, 

Secretary. 

[F.R.  Doc.  70-13500;  Filed,  Oct.  6,  1970; 

8:51  a.m.] 
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DEPARTMENT  OF  STATE 

Agency  for  International  Development 

BUREAU  FOR  LATIN  AMERICA,  CHIEF, 
AND  BRANCH  CHIEFS,  CONTRACTS 
DIVISION 

Redelegation  of  Authority  Regarding 
Contracting  Functions 

Pursuant  to  the  authority  delegated 
to  me  by  Delegation  of  Authority  No.  17, 
as  amended,  from  the  Administrator  of 
the  Agency  for  International  Develop¬ 
ment,  I  hereby  redelegate,  for  countries 
or  areas  within  the  responsibility  of  this 
Regional  Bureau,  authority  to  the  Chief, 
Contracts  Division,  and  to  the  Branch 
Chiefs,  Contracts  Division,  to  sign  or 
approve  the  following: 

1.  (a)  Contracts  and  amendments  to 
contracts  financed  in  whole  or  in  part 
by  A.I.D.,  other  than  contracts  exclu¬ 
sively  for  the  supply  of  commodities ;  and 
grants,  other  than  to  foreign  govern¬ 
ments,  or  agencies  of  foreign 
governments ; 

<b)  Letters  of  Commitment,  and  No¬ 
tices  of  Approval  for  Financing  of 
Cooperating  Country  contracts,  for 
contracts  described  in  (a)  above; 

(c)  Project  Implementation  Orders — 
Technical  Services  (PIO/T) ; 

(d)  Amendments,  or  modifications 
(pursuant  to  Executive  Order  11223)  of 
A.I.D.  financed  contracts  entered  into 
with  nonprofit  institutions  under  which 
no  fee  is  charged  or  paid,  where  the 
amendment  or  modification  is  requested 
by  the  contractor  and  does  not  involve 
a  consideration  for  the  United  States: 
Provided,  That  each  such  amendment  or 
modification  is  requested  prior  to  final 
payment  under  the  contract;  and  pro¬ 
vided  further,  that  each  such  amend¬ 
ment  or  modification  involving  $25,000 
or  more  has  my  specific  approval. 

(e)  Advance  Payments  and  the  re¬ 
quired  determination  and  findings  for 
such  payments  under  A.I.D.  financed 
nonprofit  contracts  with  nonprofit 
educational  or  research  institutions. 

2.  The  authority  herein  delegated  to 
the  officers  named  above  may  not  be  fur¬ 
ther  redelegated  by  such  officers,  but  may 
be  exercised  by  duly  authorized  persons 
who  are  performing  the  functions  of  such 
officers  in  an  acting  capacity. 

3.  The  authorities  delegated  herein 
are  to  be  exercised  in  accordance  with 
regulations,  procedures  and  policies  now 
or  hereafter  established  or  modified  and 
promulgated  within  the  Agency  for 
International  Development. 

4.  The  Redelegation  of  Authority  from 
the  U.S.  Coordinator  for  the  Alliance  for 
Progress  to  the  Deputy  Coordinator,  Al¬ 
liance  for  Progress,  the  Chief  and 
Branch  Chiefs,  Contracts  Division,  dated 
August  22,  1963,  is  hereby  superseded. 


5.  Actions  within  the  scope  of  this  re- 
delegation  heretofore  taken  by  the  offi¬ 
cials  designated  herein  are  hereby 
notified  and  confirmed. 

6.  This  redelegation  of  authority  shall 
be  effective  immediately. 

Dated:  March 2, 1970. 

Herman  Kleine, 
Acting  Deputy  U.S.  Coordinator. 

[PR.  Doc.  70-13409;  Piled,  Oct.  6,  1970; 

8:50  am.) 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[A  2696  A] 

ARIZONA 

Notice  of  Proposed  Classification  of 
Public  Lands  for  Multiple  Use  Man¬ 
agement 

1.  Pursuant  to  the  Act  of  September 
19,  1964  (43  U.S.C.  1411-18)  and  to  the 
regulations  in  43  CFR  Parts  2410  and 
2411,  it  is  proposed  to  classify  for  multi¬ 
ple-use  management  the  public  lands  de¬ 
scribed  below.  Publication  of  this  notice 
has  the  effect  of  segregating  the  public 
lands  described  in  paragraph  4  from  sale 
under  the  Public  Land  Sale  Act  of  Sep¬ 
tember  19,  1964  (43  U.S.C.  1421-27); 
from  private  exchange  (43  U.S.C.  315g 

(b)  ;  from  State  exchange  (43  U.S.C.  315g 

(c)  ;  from  State  selection  (43  U.S.C.  851, 
852) ;  from  R.S.  2477  (43  U.S.C.  932) ;  and 
from  appropriation  under  the  agricul¬ 
tural  land  laws  (43  U.S.C.  Parts  7  and  9, 
25  U.S.C.  334) ;  from  sale  under  section 
2455  of  the  Revised  Statutes  (43  U.S.C. 
1171) ;  and  from  appropriation  under  the 
mining  laws.  As  used  herein,  “public 
lands”  means  any  lands  withdrawn  or 
reserved  by  Executive  Order  No.  6910  of 
November  26, 1934,  as  amended,  or  within 
a  grazing  district  established  pursuant  to 
the  Act  of  June  28,  1934  (48  Stat.  1269), 
as  amended,  which  are  not  otherwise 
withdrawn  or  reserved  for  a  Federal  use 
or  purpose. 

2.  The  lands  involved  lie  on  the  north 
and  south  rims  of  the  Aravaipa  Canyon 
in  Pinal  County,  Ariz.  The  public  lands 
in  the  Canyon  were  classified  for  multi¬ 
ple-use  on  November  23,  1968,  and  desig¬ 
nated  by  Secretarial  Order  on  Janu¬ 
ary  10,  1969  as  the  Aravaipa  Canyon 
Primitive  Area.  Inclusion  of  this  addi¬ 
tional  public  land  is  necessary  to  provide 
for  proper  administration,  protection 
and  use  of  the  outstanding  public  values 
of  the  Canyon  area. 

3.  On  July  22,  1970,  a  public  meeting 
was  held  in  San  Manuel,  Ariz.,  to  discuss 
a  management  plan  for  the  public  lands 
in  the  Aravaipa  Canyon  area.  It  was  pro¬ 
posed  at  that  time  that  the  lands  listed 
below  be  added  to  the  Primitive  Area. 


There  has  been  general  public  endorse¬ 
ment  of  the  proposal. 

4.  As  provided  in  paragraph  1  above, 
the  public  lands  in  the  areas  described 
below  are  segregated  from  sale,  ex¬ 
change,  selection,  and  from  appropria¬ 
tion  under  the  agricultural  and  mining 
laws. 

Gila  and  Salt  River  Meridian,  Arizona 

T.  6  S„  R. 18  E„ 

Sec.  13,  N>/2SE>/4; 

Sec.  14,  NEy4NW»4,  SEi/4NEy4,  and  N>/2 
SEVi; 

Sec.  17,  NW  %  SE  ,  SE  %  SE  y4 ,  NE'iSW^, 
and  SWy4SW'/4. 

5.  The  lands  described  above  aggre¬ 
gate  400  acres. 

6.  The  lands  proposed  for  classifica¬ 
tion  in  this  notice  are  shown  on  maps  on 
file  and  available  for  inspection  in  the 
Land  Office,  Bureau  of  Land  Manage¬ 
ment,  Federal  Building,  230  North  First 
Avenue,  Phoenix,  Ariz.,  and  in  the  Saf- 
ford  District  Office,  Bureau  of  Land 
Management,  Safford,  Ariz. 

7.  For  a  period  of  60  days  from  date  of 
publication  of  this  notice  in  the  Federal 
Register,  all  persons  who  wish  to  submit 
comments,  suggestions,  or  objections  in 
connection  with  the  proposed  classifica¬ 
tion,  may  present  their  views  in  writing 
to  the  District  Manager,  Safford  District 
Office,  Bureau  of  Land  Management, 
1707  Thatcher  Building,  Safford,  Ariz. 
85546. 

Dated;  September  30,  1970. 

Joe  T.  Fallini, 
State  Director. 

[P.R.  Doc.  70-13361;  Filed,  Oct.  6,  1970; 
8:46  am.] 


[Serial  No.  A  5927] 

ARIZONA 

Notice  of  Proposed  Classification  of 
Public  Lands  for  Multiple-Use 
Management 

1.  Pursuant  to  the  Act  of  Septem¬ 
ber  19,  1964  (78  Stat.  986  ;  43  U.S.C. 
1411-18)  and  to  the  regulations  in  43 
CFR,  Parts  2400  and  2460,  it  is  proposed 
to  classify  for  multiple-use  management 
the  public  lands  within  the  area  de¬ 
scribed  in  paragraph  No.  2.  Publication 
of  this  notice  segregates  all  the  public 
lands  described  in  this  notice  from  ap¬ 
propriation  under  the  agricultural  land 
laws  (43  U.S.C.,  Parts  7  and  9;  25  U.S.C., 
sec.  334)  and  from  sale  under  section 
2455  of  the  Revised  Statutes  (43  U.S.C. 
1171) .  These  lands  should  remain  open  to 
all  other  forms  of  appropriations,  includ¬ 
ing  the  mining  and  mineral  leasing  laws. 
As  used  in  this  order,  the  term  “public 
lands”  means  any  lands  withdrawn  or 
reserved  by  Executive  Order  No.  6916  of 
November  26, 1934,  as  amended,  or  within 
a  grazing  district  established  pursuant  to 
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the  Act  of  June  28,  1934  (48  Stat.  1269) 
as  amended,  which  are  not  otherwise 
withdrawn  or  reserved  for  a  Federal  use 
or  purpose. 

2.  Public  lands  proposed  for  classifica¬ 
tion  are  located  in  Mohave  County,  Ariz., 
and  are  described  as  follows: 

Gila  and  Salt  River  Meridian,  Arizona 
T.  27  N„  R.  17  W., 

Sec.  2,  lots  1  to  4,  inclusive,  S y2 N ‘/2 ,  SW’/4> 
and  Wy2SEi/4; 

Sec.  4,  lots  1  to  4,  inclusive,  S^N'/i.  and 
SV4; 

Sec.  6,  lots  1  to  7,  inclusive,  SyfcNE^,  SE>4 
N  W  (4 ,  E  ‘/a  SW  V4 ,  and  SE  y4 ; 

Secs.  8, 10, 12, 14,  and  16; 

Sec.  18,  lots  1  to  4,  inclusive,  El/2,  E'^W^ • 

T.  28  N.,R.  17  W., 

Sec.  2,  lots  1  to  4,  inclusive,  SVfcNVfc,  and 
S  V4; 

Sec.  4,  lots  1  to  4,  inclusive,  SyfcN^,  and 

sy2; 

Sec.  6,  lots  1  to  7,  inclusive,  Sy2NEy4,  SEy4 
N W 1/4 ,  E  y2  SW  y4 ,  and  SE  >/4 ; 

Secs.  8, 10, 12, 14,  and  16; 

Sec.  18,  lots  1  to  4,  inclusive,  Ey2,  and  Ey2 
W%;  . 

Secs.  20, 22, 24,  26,  and  28; 

Sec.  30,  lots  1  to  4,  inclusive,  E'/2 ,  and 
E‘/2WV4: 

Sec.  32,  Ni/2  and  Ny2S»/2 ; 

Sec.  34  • 

Sec.  36’,  Ni/2  and  Ny2S%. 

T.  27  N.,R.  18  W„ 

Sec.  2,  lots  1  to  4,  inclusive,  Sy2Ny2,  and 

sy2; 

Sec.  4,  lots  1  to  4,  inclusive,  S14N14,  and 

sy2; 

Secs.  10, 12, 14,  and  16. 

T.  28  N„  R.  18  W„ 

Secs.  12, 14,  24,  and  26. 

The  public  lands  within  the  area  de¬ 
scribed  above  aggregate  approximately 
23,239.08  acres. 

3.  These  lands  contain  abundant 
stands  of  Joshua  trees.  At  the  April  9, 
1970,  public  hearing  on  Classification 
A  4455  held  in  Kingman,  Ariz.,  the  Mo¬ 
have  County  Board  of  Supervisors  and 
local  residents  requested  that  these 
Joshua  tree  forest  lands  be  retained  in 
public  ownership. 

4.  For  a  period  of  60  days  from  the 
date  of  publication  of  this  notice  in  the 
Federal  Register,  all  persons  who  wish 
to  submit  comments,  suggestions,  or  ob¬ 
jections  in  connection  with  the  proposed 
classification,  may  present  their  views  in 
writing  to  the  Phoenix  District  Manager, 
Bureau  of  Land  Management,  2929  West 
Clarendon,  Phoenix,  Ariz.  85017. 

Dated:  September  30, 1970. 

Joe  T.  Fallini, 
State  Director. 

[F.R.  Doc.  70-13362;  Filed,  Oct.  6,  1970; 
8:47  a.m.] 


[Serial  No.  A  5945] 

ARIZONA 

Notice  of  Proposed  Classification  of 
Public  Lands  for  Multiple-Use 
Management 

1.  The  public  lands  described  below 
contain  fossilized  mammal  tracks  and 
bones  which  have  been  identified  as  hav¬ 
ing  unusual  scientific  and  recreational 
value.  The  criteria  for  classification  of 


land  for  multiple-use  management  as 
found  in  43  CFR  2420.2(c)  (5)  provide  for 
the  retention  of  land  which  contains 
public  values  which  would  be  lost  if 
transferred  out  of  Federal  ownership. 
Tracks  include  those  of  antelope  and 
camel.  Retention  of  these  lands  in  Fed¬ 
eral  ownership  will  allow  for  further 
scientific  investigation  and  study  of  the 
area  and  for  future  interpretation  of 
the  area’s  historical  significance. 

2.  Therefore,  pursuant  to  the  Act  of 
September  19,  1964  (43  U.S.C.  1411-18) 
and  to  the  regulations  in  43  CFR  Parts 
2410  and  2460,  it  is  proposed  to  classify 
for  multiple-use  management  the  public 
lands  described  below.  Publication  of  this 
notice  has  the  effect  of  segregating  the 
public  lands  described  in  paragraph  3 
from  sale  under  the  Public  Land  Sale 
Act  of  September  19,  1964  (43  U.S.C. 
1421-27) ;  from  private  exchange  (43 
U.S.C.  315g(b));  from  State  exchange 
(43  U.S.C.  315g(c) ) ;  from  State  selection 
(43  U.S.C.  851,  852) ;  from  R.S.  2477  (43 
U.S.C.  932) ;  and  from  appropriation 
under  the  mining  laws.  By  Notice  of 
Classification  A  467,  published  in  the 
April  27,  1967,  Federal  Register,  these 
lands  have  been  previously  segregated 
from  appropriation  under  the  agricul¬ 
tural  land  laws  (43  U.S.C.  Parts  7  and 
9,  and  25  U.S.C.  334)  and  from  sale  under 
section  2455  of  the  Revised  Statutes  (43 
U.S.C.  1171).  As  used  herein,  “public 
lands”  means  any  lands  withdrawn  or 
reserved  by  Executive  Order  No.  6910  of 
November  26,  1934,  as  amended,  or 
within  a  grazing  district  established  pur¬ 
suant  to  the  Act  of  June  28, 1934  (48  Stat. 
1269),  as  amended,  which  are  not  other¬ 
wise  withdrawn  or  reserved  for  a  Fed¬ 
eral  use  or  purpose. 

3.  The  public  lands  described  below  are 
located  approximately  8  miles  west 
and  1  mile  south  of  Pima,  Ariz.,  as 
shown  on  maps  on  file  and  available  for 
inspection  in  the  Land  Office,  Bureau  of 
Land  Management,  Federal  Building,  230 
North  First  Avenue,  Phoenix,  Ariz.,  and 
in  the  Safford  District  Office,  1707 
Thatcher  Building,  Safford,  Ariz. 

The  land  is  legally  described  as  follows: 

Gila  and  Salt  River  Meridian,  Arizona 

GRAHAM  COUNTY 

T.  6  S.,  R.  23  E„  . 

Sec.  26,  SW^SWy4; 

Sec.  27,  SWy4  and  SEy4SE>/4; 

Sec.  34.  Ny2NW»,i. 

The  area  described  aggregates  approxi¬ 
mately  320  acres. 

4.  For  a  period  of  60  days  from  date 
of  publication  of  this  notice  in  the  Fed¬ 
eral  Register,  all  persons  who  wish  to 
submit  comments,  suggestions,  or  objec¬ 
tions  in  connection  with  the  proposed 
classification  may  present  their  views  in 
writing  to  the  District  Manager,  Safford 
District  Office,  Bureau  of  Land  Manage¬ 
ment,  1707  Thatcher  Building,  Safford, 
Ariz.  85546. 

Dated:  September  30,  1970. 

Joe  T.  Fallini, 
State  Director. 

[F.R.  Doc.  70-13363;  Filed,  Oct.  «,  1970; 

8:47  a.m.] 


[S-965] 

CALIFORNIA 

Notice  of  Proposed  Amendment  to 
Final  Classification  of  Public  Lands 
for  Multiple-Use  Management; 
Correction 

F.R.  Doc.  70-12513  appearing  in  the 
Federal  Register  issue  of  September  22, 
1970,  at  page  14732,  is  hereby  corrected 
as  follows: 

The  land  described  in  sec.  10  as 
“Sy2SW y4NE y4NW y4”  is  changed  to 
“sy2sw  y4Nw  y4Nwy4”. 

For  the  State  Director. 

Delmar  D.  Vail, 
District  Manager. 

[F.R.  Doc.  70-13364;  Filed,  Oct.  6,  1970; 
8:47  a.m.] 

[  Sacramento  3551  ] 

CALIFORNIA 

Opening  of  Land  Subject  to  Section  24 
of  the  Federal  Power  Act 

September  28,  1970. 

By  virtue  of  the  authority  contained 
in  section  24  of  the  Federal  Power  Act 
of  June  10,  1920  (41  Stat.  1075;  16  U.S.C. 
818),  as  amended,  and  pursuant  to  the 
authority  redelegated  by  the  Manager, 
Sacramento  Land  Office,  Bureau  of  Land 
Management,  approved  by  the  California 
State  Director,  effective  August  12,  1969 
(34  F.R.  13376),  it  is  ordered  as  follows: 

1.  In  DA-1101-Califomia  the  Federal 
Power  Commission  determined  that  the 
value  of  the  lands  described  below  with¬ 
drawn  within  the  boundaries  of  Project 
No.  1354  as  delineated  on  the  project 
maps  exhibit  K-7a  (FPC  No.  1354-63) 
and  exhibit  K-8a  (FPC  No.  1354-64), 
will  not  be  injured  or  destroyed  for  power 
purposes  by  restoration  to  location,  en¬ 
try,  or  selection,  under  the  public  land 
laws,  subject  to  the  provisions  of  section 
24  of  the  Federal  Power  Act  so  far  as  it 
pertains  to  the  following  described  lands : 

Mount  Diablo  Meridian 
T.  7  S„  R.  22  E„ 

Sec.  14,  SW(4NW>4  and  Wy2SW(4; 

Sec.  15,  SWy4NWV4  and  SEy4NE»4; 

Sec.  16,  NEy4NEy4; 

Sec.  23,  SWy4NE»/4. 

The  areas  described  contain  approxi¬ 
mately  51.73  acres  in  Madera  County. 

2.  Subject  to  valid  existing  rights,  the 
provisions  of  existing  withdrawals,  and 
the  requirements  of  applicable  law,  the 
land  will  at  10  a.m.  on  October  30,  1970, 
be  opened  to  such  forms  of  disposition  as 
may  by  law  be  made  of  national  forest 
lands. 

The  State  of  California  has  waived  its 
preference  right  of  application  for  high¬ 
way  rights-of-way  or  material  sites 
afforded  it  by  section  24  of  said  act.  In¬ 
quiries  concerning  the  land  should  be  ad¬ 
dressed  to  the  Manager,  Land  Office. 
Bureau  of  Land  Management,  Sacra¬ 
mento,  Calif. 

Elizabeth  H.  Midtby, 
Chief,  Lands  Adjudication  Section. 
[F.R.  Doc.  70-13365;  Filed,  Oct.  6.  1970; 
8:47  a.m.] 
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[New  Mexico  1624;  Amdt.  3J 

NEW  MEXICO 

Notice  of  Proposed  Classification  of 
Public  Lands  for  Multiple-Use 
Management 

September  30, 1970. 

1.  Pursuant  to  the  Act  of  September  19, 
1964  (43  U.S.C.  1411-18) ,  and  to  the  reg¬ 
ulations  in  43  CFR.  Parts  2400  and  2460, 
it  is  proposed  to  classify  for  multiple- 
use  management  the  public  lands  within 
the  areas  described  below.  Publication  of 
this  notice  has  the  effect  of  segregating 
the  described  lands  from  appropriation 
only  under  the  agricultural  land  laws  (43 
U.S.C.  Parts  7  and  9;  25  U.S.C.  sec.  334) 
and  from  sales  under  section  2455  of  the 
Revised  Statutes  (43  U.S.C.  1171)  and  the 
lands  shall  remain  open  to  all  other 
applicable  forms  of  appropriation,  in¬ 
cluding  the  mining  and  mineral  leasing 
laws.  As  used  herein,  “public  lands” 
means  any  lands  withdrawn  or  reserved 
by  Executive  Order  No.  6910  of  Novem¬ 
ber  26,  1934,  as  amended,  or  within  a 
grazing  district  established  pursuant  to 
the  Act  of  June  28.  1934  (48  Stat.  1269), 
as  amended,  which  are  not  otherwise 
withdrawn  or  reserved  for  Federal  use  or 
purpose. 

2.  The  public  lands  located  within  the 
following  described  areas  are  shown  on 
maps  designated  Ojo  Caliente  Planning 
Unit  01-02,  Cabezon  Planning  Unit  01- 
04,  Pump  Planning  Unit  01-06  and  Huer¬ 
fano  Planning  Unit  01-08  on  file  in  the 
Albuquerque  District  Office,  Bureau  of 
Land  Management,  1304  Fourth  Street 
NW.,  Albuquerque,  N.  Mex.  87107,  and  in 
the  Land  Office,  Bureau  of  Land  Man¬ 
agement,  U.S.  Post  Office  and  Federal 
Building,  Santa  Fe,  N.  Mex.  87501. 

The  overall  description  of  the  areas 
is  as  follows: 

New  Mexico  Principal  Meridian 

OJO  CALIENTE  PLANNING  UNIT  01-02 

T.  20N..R.  9  E., 

Sec.  2,  lots  1,  2,  3,  4,  5,  SW»4NE(4, 
Si/2NWi4,andSV4: 

Sec.  36,  lots  5, 6,  7,  and  8. 

T.  20N..R.  10  E„ 

Sec.  32. 

T.  21N..R.  9E„ 

Sec.  32. 

CABEZON  PLANNING  UNIT  01-04 

T.  14  N„  R.  1  E„ 

Sec.  10. 

T.  15N..R.2  W.. 

Sec.  11,  lots  1,  2, 3, 4,  and  S%; 

Sec.  13. 

T.  17  N„  R.  3  W.. 

Sec.  34.  NE14. 

T.  17  N..R.4W., 

Sec.  11,  NE%SE*4  and  Sy2SEy4; 

Sec.  29,  S%. 

PUMP  PLANNING  UNIT  01-06 

T  30  N  R  9  W 

Sec.  32,  NW14,  Ny2sya.  and  SWViSWft. 

HUERFANO  PLANNING  UNIT  01-08 
T*  V  P  Q  W 

Sec.  34,  SVfeNWft  and  Ny2SW%. 

T  26  N  R  9  W 

Sec.  22,  S’/iNEVi  and  SE&NW^. 


The  areas  described  aggregate  5,046.87 
acres  in  Sandoval,  San  Juan,  Santa  Fe, 
and  Rio  Arriba  Counties. 

3.  For  a  period  of  60  days  from  the 
date  of  publication  of  this  notice  in  the 
Federal  Register,  all  persons  who  wish 
to  submit  comments,  suggestions,  or  ob¬ 
jections  in  connection  with  the  proposed 
classification  may  present  their  views  in 
writing  to  the  Albuquerque  District  Man¬ 
ager,  Bureau  of  Land  Management,  1304 
Fourth  Street,  NW.,  Albuquerque, 
N.  Mex.  87107. 

W.  J.  Anderson, 
State  Director. 

[PR.  Doc.  70-13366;  Piled,  Oct.  6,  1970; 

8:47  a.m.) 


[New  Mexico  2639;  Arndt.  1] 

NEW  MEXICO 

Notice  of  Classification  of  Public  Lands 
for  Multiple-Use  Management 

September  30,  1970. 

1.  Pursuant  to  the  Act  of  September 
19,  1964  (43  U.S.C.  1411-18),  and  the 
regulations  in  43  CFR  Parts  2400  and 
2460,  the  public  land  within  the  area 
described  below  was  classified  for  mul¬ 
tiple-use  management  (32  F.R.  13673- 
13674)  on  September  29,  1967.  Publica¬ 
tion  of  this  notice  has  the  effect  of 
further  segregating  the  land  described 
below  from  all  forms  of  appropriation 
under  the  public  land  laws,  including  the 
general  mining  and  the  mineral  leasing 
laws,  subject  to  valid  existing  rights.  This 
land  is  unique  in  that  it  contains  caves 
having  high  recreational  and  archeolog¬ 
ical  values.  As  used  herein,  “public 
lands”  means  any  lands  withdrawn  or 
reserved  by  Executive  Order  No.  6910  of 
November  26,  1934,  as  amended,  or 
within  a  grazing  district  established  pur¬ 
suant  to  the  Act  of  June  28,  1934  (48 
Stat.  1269)  as  amended,  which  are  not 
otherwise  withdrawn  or  reserved  for 
Federal  use  or  purpose. 

2.  No  adverse  comments  were  received 
following  publication  of  a  notice  of  pro¬ 
posed  classification  (35  F.R.  10787) .  The 
record  showing  the  comments  received 
and  other  information  is  on  file  and  can 
be  examined  in  the  Roswell  District 
Office,  1902  South  Main  Street,  Roswell, 
N.  Mex.  The  public  land  affected  by  this 
classification  is  located  in  Lincoln 
County,  and  is  described  as  follows: 

New  Mexico  Principal  Meridian 

T.  5S..R.  18  E„ 
sec.  20,  NEy4swy4. 

The  area  described  aggregates  40 
acres. 

3.  For  a  period  of  30  days  from  date  of 
publication  in  the  Federal  Register, 
this  classification  shall  be  subject  to  the 
exercise  of  administrative  review  and 
modification  by  the  Secretary  of  the 
Interior  as  provided  for  in  43  CFR 
§  2461.3.  For  a  period  of  30  days,  inter¬ 
ested  parties  may  submit  comments  to 


the  Secretary  of  the  Interior,  LLM,  721, 
Washington,  D.C.  20240. 

W.  J.  Anderson, 
State  Director. 

[F.R.  Doc.  70-13367;  Piled,  Oct.  6,  1970; 
8:47  a.m.] 


[New  Mexico  10622;  Amdt.  1] 

NEW  MEXICO 

Notice  of  Proposed  Classification  of 
Public  Lands  for  Multiple-Use 
Management 

September  29,  1970. 

1.  Pursuant  to  the  Act  of  September  19, 
1964  (43  U.S.C.  1411-18),  and  to  the 
regulations  in  43  CFR,  Parts  2400  and 
2460,  it  is  proposed  to  classify  for  mul¬ 
tiple-use  management  the  public  lands 
within  the  areas  described  below.  Publi¬ 
cation  of  this  notice  has  the  effect  of  seg¬ 
regating  the  described  lands  from  appro¬ 
priation  only  under  the  agricultural  land 
laws  (43  U.S.C.  Parts  7  and  9;  25  U.S.C. 
sec.  334)  and  from  sales  under  section 
2455  of  the  Revised  Statutes  (43  U.S.C. 
1171)  and  the  lands  shall  remain  open 
to  all  other  applicable  forms  of  appro¬ 
priation,  including  the  mining  and  min¬ 
eral  leasing  laws.  As  used  herein,  “public 
lands”  means  any  lands  withdrawn  or 
reserved  by  Executive  Order  No.  6910  of 
November  26,  1934,  as  amended,  or 
within  a  grazing  district  established  pur¬ 
suant  to  the  Act  of  June  28,  1934  (48 
Stat.  1269) ,  as  amended,  which  are  not 
otherwise  withdrawn  or  reserved  for 
Federal  use  or  purpose. 

2.  The  public  lands  located  within  the 
following  described  areas  are  shown  on 
maps  designated  Roswell  District  Plan¬ 
ning  Unit  No.  06-11,  on  file  in  the  Ros¬ 
well  District  Office,  Bureau  of  Land 
Management,  1902  South  Main  Street, 
Roswell,  N.  Mex.  88201. 

The  overall  description  of  the  areas  is 
as  follows: 

New  Mexico  Principal  Meridian 
T.  5  S.,  R.  23  E„ 

Sec.  33,  NWy4NEy4,  sy2NEi4,  and  SE*4; 
Sec.  34,  SWy4NW'/4  and  Sy,. 

T  10  S  R  25  E 

Sec.  1,  lot  1,  sy2NEy4,  SEy4NWVi,  and  sy2; 
Sec.  11,  Ey2; 

Secs.  12  and  13; 

Sec.  14,  Ey2; 

Secs.  23,  24,  ,25,  and  26; 

Sec.  27,  Ey2Ey2; 

Sec.  34,  Ey2Ey2,  SWy4NE’,4,  and  SE% 
Nwy4; 

Sec.  35,  Ey2  and  W‘/2Wy2. 

T.  10  S.,  R  26  E„ 

Sec.  6; 

Sec.  7,  NE*4: 

Secs.  18,  19,  and  29; 

Sec.  30,  W%; 

Sec.  31. 

The  areas  described  aggregate  9,520.01 
acres,  more  or  less,  in  Chaves  County. 

3.  For  a  period  of  60  days  from  the 
date  of  publication  of  the  notice  in  the 
Federal  Register,  all  persons  who  wish 
to  submit  comments,  suggestions  or  ob¬ 
jections,  in  connection  with  the  proposed 
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classification  may  present  their  views 
in  writing  to  the  Roswell  District  Man¬ 
ager,  Bureau  of  Land  Management,  Post 
Office  Box  1397,  Roswell,  N.  Mex.  88201. 

.•  Clyde  R.  Durnell, 
Acting  State  Director. 

|F.R.  Doc.  70-13368;  Filed,  Oct.  6,  1970; 
8:47  a.m.] 


National  Park  Service 

THEODORE  ROOSEVELT  NATIONAL 
MEMORIAL  PARK,  N.  DAK. 

Notice  of  Public  Hearing  Regarding 
Wilderness  Proposal 

Notice  is  hereby  given  in  accordance 
with  the  provisions  of  the  Act  of  Septem¬ 
ber  3,  1964  (78  Stat.  890,  892;  16  U.S.C. 
1131,  1132),  and  In  accordance  with 
departmental  procedures  as  identified 
in  43  CFR  19.5,  that  public  hearings 
will  be  held  beginning  at  1  p.m.,  central 
standard  time,  on  December  8,  1970,  at 
the  Civic  Center,  Watford  City,  N.  Dak.; 
and  at  1  p.m.,  mountain  standard  time, 
on  December  9,  1970,  at  the  Town  Hall, 
Medora,  N.  Dak.;  for  the  purpose  of  re¬ 
ceiving  comments  and  suggestions  as  to 
the  appropriateness  of  a  proposal  for  the 
establishment  of  wilderness  comprising 
about  15,550  acres  within  the  Theodore 
Roosevelt  National  Memorial  Park.  The 
Memorial  Park  is  located  in  Billings  and 
McKenzie  Counties,  N.  Dak. 

A  packet  containing  a  map  depicting 
the  preliminary  boundaries  of  the  pro¬ 
posed  wilderness  and  providing  addi¬ 
tional  information  about  the  proposal 
may  be  obtained  from  the  Superintend¬ 
ent,  Theodore  Roosevelt  National  Me¬ 
morial  Park,  Medora,  N.  Dak.  58645,  or 
from  the  Director,  Midwest  Region,  Na¬ 
tional  Park  Service,  1709  Jackson  Street, 
Omaha,  Nebr.  68102. 

A  description  of  the  preliminary 
boundaries  and  a  map  of  the  areas  pro¬ 
posed  for  establishment  as  wilderness 
are  available  for  review  in  the  above 
offices  and  in  Room  1013  of  the  Depart¬ 
ment  of  the  Interior  Building  at  18th 
and  C  Streets  NW„  Washington,  D.C. 
The  draft  master  plan  for  the  memorial 
park  likewise  may  be  inspected  at  these 
locations. 

Interested  individuals,  representatives 
of  organizations  and  public  officials  are 
invited  to  express  their  views  in  person 
at  the  aforementioned  public  hearing, 
provided  they  notify  the  Hearing  Officer, 
in  care  of  the  Superintendent,  Theodore 
Roosevelt  National  Memorial  Park, 
Medora,  N.  Dak.  58645,  no  later  than  2 
days  in  advance  of  the  date  announced 
for  the  hearings,  of  their  desire  to 
appear.  Those  not  wishing  to  appear  in 
person  may  submit  written  statements 
on  the  wilderness  proposal  to  the  Hearing 
Officer  at  that  address  for  inclusion  in 
the  official  record,  which  will  be  held  open 
for  30  days  following  conclusion  of  the 
hearing. 

Time  limitations  may  make  it  neces¬ 
sary  to  limit  the  length  of  oral  presenta¬ 
tions  and  to  restrict  to  one  person  the 
presentation  made  in  behalf  of  an  or¬ 
ganization.  An  oral  statement  may,  how¬ 
ever,  be  supplemented  by  a  more  complete 


written  statement  which  may  be  sub¬ 
mitted  to  the  hearing  officer  at  the  time 
of  presentation  of  the  oral  statement. 
Written  statements  presented  in  person 
at  the  hearing  will  be  considered  for 
inclusion  in  the  transcribed  hearing 
record.  However,  all  materials  so  pre¬ 
sented  at  the  hearing  shall  be  subject  to 
determinations  that  they  are  appropri¬ 
ate  for  inclusion  in  the  transcribed 
hearing  record.  To  the  extent  that  time 
is  available  after  presentation  of  oral 
statements  by  those  who  have  given  the 
required  advance  notice,  the  hearing 
officer  will  give  others  present  an  oppor¬ 
tunity  to  be  heard. 

After  an  explanation  of  the  proposal 
by  a  representative  of  the  National  Park 
Service,  the  Hearing  Officer,  insofar  as 
possible,  will  adhere  to  the  following 
order  in  calling  for  the  presentation  of 
oral  statements. 

1.  Governor  of  the  State  or  his 
representative. 

2.  Members  of  Congress. 

3.  Members  of  the  State  Legislature. 

4.  Official  representatives  of  the 
counties  in  which  the  proposed  wilder¬ 
ness  is  located. 

5.  Officials  of  other  Federal  agencies 
or  public  bodies. 

6.  Organizations  in  alphabetical  order. 

7.  Individuals  in  alphabetical  order. 

8.  Others  not  giving  advance  notice, 
to  the  extent  there  is  remaining  time. 

Dated;  September  28, 1970. 

Thomas  Flynn, 
Deputy  Director, 
National  Park  Service. 

|F.R.  Doc.  70-13372;  Filed,  Oct.  6,  1970; 

8:47  a.m.] 


T1MPANOGOS  CAVE  NATIONAL 
MONUMENT 

Notice  of  Intention  To  Issue 
Concession  Permit 

Pursuant  to  the  provisions  of  section 
5  of  the  Act  of  October  9,  1965  (79  Stat. 
969;  16  U.S.C.  20) ,  public  notice  is  hereby 
given  that  thirty  (30)  days  after  the  date 
of  publication  of  this  notice,  the  Depart¬ 
ment  of  the  Interior,  through  the  Super¬ 
intendent,  Timpanogos  Cave  National 
Monument  proposes  to  issue  a  concession 
permit  to  Mrs.  Betsy  Wagner  authorizing 
her  to  provide  concession  facilities  and 
services  for  the  public  at  Timpanogos 
Cave  National  Monument,  Utah,  for  a 
period  of  5  years  from  January  1,  1971, 
through  December  31,  1975. 

The  foregoing  concessioner  has  per¬ 
formed  its  obligations  under  an  existing 
permit  to  the  satisfaction  of  the  National 
Park  Service,  and  therefore,  pursuant  to 
the  Act  cited  above,  is  entitled  to  be  given 
preference  in  the  issuance  of  a  new  per¬ 
mit.  However,  under  the  Act  cited  above, 
the  Secretary  is  also  required  to  consider 
and  evaluate  all  proposals  received  as  a 
result  of  this  notice.  Any  proposal  to  be 
considered  and  evaluated  must  be  sub¬ 
mitted  within  thirty  (30)  days  after  the 
date  of  publication  of  this  notice.  Inter¬ 
ested  parties  should  contact  the  Superin¬ 
tendent,  Timpanogos  Cave  National 
Monument,  Rural  Route  1,  Box  200, 


American  Fork,  Utah  84003,  for  informa¬ 
tion  as  to  the  requirements  of  the  pro¬ 
posed  permit. 

Dated:  September  3, 1970. 

Don  H.  Castleberry, 

Superintendent. 

|F.R.  Doc.  70-13371;  Filed,  Oct.  6,  1970; 
8:47  am  ] 

DEPARTMENT  OF  HEALTH, 
EDUCATION.  AND  WELFARE 

Food  and  Drug  Administration 

|  Docket  No.  FDC-D  112;  NDA  6-333 1 

.  SYNOPHYLATE  TABLETS 

Amended  Notice  of  Withdrawal  ot 
Approval  of  New-Drug  Application 

A  notice  was  published  in  the  Federal 
Register  of  July  3,  1970  (35  F.R.  10873), 
withdrawing  approval  of  new-drug  ap¬ 
plication  No.  6-333  and  all  amendments 
and  supplements  thereto  held  by  The 
Central  Pharmacal  Co.,  116-118  East 
Third  Street,  Seymour,  Ind.  47274,  for 
the  drug  Synophylate  Tablets. 

This  notice  is  issued  to  amend  the 
July  3,  1970,  publication  to  correct  the 
name  of  the  drug,  identified  with  NDA 
No.  6-333  appearing  on  the  fifth  line  of 
the  table  of  new-drug  applications,  from 
Synophylate  tablets  to  Rusyntal  tablets. 
The  withdrawal  of  approval  applies  only 
to  that  portion  of  NDA  6-333  which  per¬ 
tains  to  Rusyntal  tablets,  and  any  other 
products  containing  rutin  and  theophyl¬ 
line  sodium  glycinate. 

This  notice  does  not  prejudice  any 
other  action  that  the  Commissioner  may 
initiate  with  respect  to  Synophylate  tab¬ 
lets  containing  theophylline  sodium 
glycinate,  or  any  other  drugs  provided 
for  in  NDA  6-333. 

This  notice  is  issued  pursuant  to  pro¬ 
visions  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (sec.  505(e),  52  Stat.  1053, 
as  amended;  21  U.S.C.  355(e) )  and  under 
the  authority  delegated  to  the  Commis¬ 
sioner  of  Food  and  Drugs  (21  CFR  2.120  > . 

Dated:  September  23,  1970. 

Sam  D.  Fine, 
Associate  Commissioner 
for  Compliance. 

[F.R.  Doc.  70-13353;  Filed,  Oct.  6,  1970; 
8:46  a.m. 


(DESI  7322] 

TETRACYCLINE;  OXYTETRACYCLINE, 
CHLORTETRACYCLINE;  DEMETHYL- 
CHLORTETRACYCLINE;  AND  ROLI- 
TETRACYCLINE 

Drugs  for  Human  Use;  Drug  Efficacy 
Study  Implementation;  Extension  of 
Time  for  Submission  of  Supplements 
to  Antibiotic  Drug  Applications  To 
Provide  for  Revised  Labeling 

In  the  notice  published  on  Septem¬ 
ber  2,  1970,  in  the  Federal  Register  ( 35 
F.R.  13897) ,  holders  of  certain  antibiotic 
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drug  applications  were  requested  to  sub¬ 
mit,  within  60  days  of  publication  of  the 
notice,  supplements  to  their  applications 
to  provide  foe  revised  labeling. 

The  Food  and  Drug  Administration 
has  received  a  request  to  extend  such 
time  and,  good  reason  therefor  appear¬ 
ing,  the  time  within  which  such  supple¬ 
ments  may  be  submitted  is  hereby  ex¬ 
tended  to  December  31,  1970. 

This  action  is  taken  pursuant  to  pro¬ 
visions  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (secs.  502,  507,  52  Stat. 
1050-51,  as  amended,  59  Stat.  463,  as 
amended;  21  U.S.C.  352,  357)  and  under 
authority  delegated  to  the  Commissioner 
(21  CFR  2.120). 

Dated;  September  24,  1970. 

Sam  D.  Fine, 
Associate  Commissioner 
for  Compliance. 

[F.R.  Doc.  70-13354;  Filed,  Oct.  6,  1970; 

8:46  a.m.] 


[DESI  8412] 

UROLOGIC  IRRIGATING  FLUID  CON¬ 
TAINING  SORBITOL  AND  MANNITOL 

Drugs  for  Human  Use;  Drug  Efficacy 
Study  Implementation 

The  Food  and  Drug  Administration  has 
evaluated  a  report  received  from  the  Na¬ 
tional  Academy  of  Sciences-National  Re¬ 
search  Council.  Drug  Efficacy  Study 
Group,  on  the  following  drugs; 

1.  Concentrated  Cytal  Fluid  and 

2.  Diluted  Cytal  Fluid,  both  contain¬ 
ing  sorbitol  and  mannitol  and  marketed 
by  Cutter  Laboratories,  4th  and  Parker 
Streets,  Berkeley,  Calif.  94710  (NDA  8- 
412). 

The  drugs  are  regarded  as  new  drugs 
(21  U.S.C.  321  (p)).  Supplemental  new- 
drug  applications  are  required  to  revise 
the  labeling  in  and  to  update  previously 
approved  applications  providing  for  such 
drugs.  A  new’-drug  application  is  re¬ 
quired  from  any  person  marketing  such 
drug  without  approval. 

The  Food  and  Drug  Administration  is 
prepared  to  approve  new-drug  applica¬ 
tions  and  supplements  to  previously  ap¬ 
proved  new-drug  applications  under  con¬ 
ditions  described  in  this  announcement. 

A.  Effectiveness  classification.  The 
Food  and  Drug  Administration  has  con¬ 
sidered  the  Academy  report,  as  well  as 
other  available  evidence,  and  concludes 
that  such  drug  is  effective  as  an  urologic 
irrigating  fluid. 

B.  Form  of  drug.  Sorbitol-mannitol 
preparations  are  sterile,  aqueous  solu¬ 
tions  suitable  for  urologic  irrigation, 
available  either  in  suitable  dilution  or 
concentrated  form  to  be  diluted  prior  to 
use. 

C.  Labeling  conditions.  1.  The  label 
bears  the  statement  “Caution:  Federal 
law  prohibits  dispensing  without  pre¬ 
scription.” 

2.  The  drug  is  labeled  to  comply  with 
all  requirements  of  the  Act  and  regula¬ 
tions.  Its  labeling  bears  adequate  infor¬ 
mation  for  sale  and  effective  use  of  the 
drug  and  is  in  accord  with  the  guidelines 


for  uniform  labeling  published  In  the 
Federal  Register  of  February  6,  1970. 
The  “Indications”  section  of  the  labeling 
is  as  follows; 

Indications 

Indicated  for  use  as  an  urologic  irrigating 
fluid. 

D.  Marketing  status.  Marketing  of  the 
drug  may  continue  under  the  conditions 
described  in  paragraphs  E  and  F  of  this 
announcement. 

E.  Previously  approved  applications.  1. 
Each  holder  of  a  “deemed  approved” 
new-drug  application  (i.e.,  an  applica¬ 
tion  which  became  effective  on  the  basis 
of  safety  prior  to  October  10,  1962)  for 
such  drug  is  requested  to  seek  approval 
of  the  claims  of  effectiveness  and  bring 
the  application  into  conformance  by  sub¬ 
mitting  supplements  containing: 

a.  Revised  labeling  as  needed  to  con¬ 
form  to  the  labeling  conditions  described 
herein  for  the  drug  and  complete  current 
container  labeling,  unless  recently  sub¬ 
mitted. 

b.  Updating  information  as  needed  to 
make  the  application  current  in  regard 
to  items  6  (components),  7  (composi¬ 
tion),  and  8  (methods,  facilities,  and 
controls)  of  the  new-drug  application 
Form  FD-356H  to  the  extent  described 
for  abbreviated  new-drug  applications, 

§  130.4(f) ,  published  in  the  Federal  Reg¬ 
ister  April  24,  1970  (35  F.R.  6574) .  (One 
supplement  may  contain  all  the  informa¬ 
tion  described  in  this  paragraph.) 

2.  Such  supplements  should  be  sub¬ 
mitted  within  the  following  time  periods 
after  the  date  of  publication  of  this 
notice  in  the  Federal  Register  : 

a.  60  days  for  revised  labeling.  The 
supplement  should  be  submitted  under 
the  provisions  of  §  130.9  (d)  and  (e)  of 
the  new-drug  regulations  (21  CFR  130.9) 
which  permit  certain  changes  to  be  put 
into  effect  at  the  earliest  possible  time. 

b.  60  days  for  updating  information. 

3. '  Marketing  of  the  drug  may  continue 
until  the  supplemental  applications  sub¬ 
mitted  in  accord  with  the  preceding 
subparagraphs  1  and  2  are  acted  upon, 
provided  that  within  60  days  after  the 
date  of  this  publication,  the  labeling  of 
the  preparation  shipped  within  the  ju¬ 
risdiction  of  the  Act  is  in  accord  with  the 
labeling  conditions  described  in  this 
announcement. 

F.  New  applications.  1.  Any  other  per¬ 
son  who  distributes  or  intends  to  dis¬ 
tribute  such  drug  which  is  intended  for 
the  conditions  of  use  for  which  it  has 
been  shown  to  be  effective,  as  described 
under  A  above,  should  submit  an  abbre¬ 
viated  new-drug  application  meeting  the 
conditions  specified  in  §  130.4(f)  (1)  and 
(2),  published  in  the  Federal  Register 
April  24, 1970  (35  F.R.  6574) .  Such  appli¬ 
cations  should  include  proposed  labeling 
wilich  is  in  accord  with  the  labeling  con¬ 
ditions  described  herein. 

2.  Distribution  of  any  such  prepara¬ 
tion  currently  on  the  market  without  an 
approved  new-drug  application  may  be 
continued  provided  that: 

a.  Within  60  days  from  the  date  of 
publication  of  this  announcement  in  the 
Federal  Register,  the  labeling  of  such 


preparation  shipped  within  the  jurisdic¬ 
tion  of  the  Act  is  in  accord  with  the 
labeling  conditions  described  herein. 

b.  The  manufacturer,  packer,  or  dis¬ 
tributor  of  such  drug  submits,  within  60 
days  from  the  date  of  this  publication, 
a  new-drug  application  to  the  Food  and 
Drug  Administration. 

c.  The  applicant  submits  within  a 
reasonable  time  additional  information 
that  may  be  required  for  the  approval 
of  the  application  as  specified  in  a  writ¬ 
ten  communication  from  the  Food  and 
Drug  Administration. 

d.  The  application  has  not  been  ruled 
incomplete  or  unapprovable. 

G.  Unapproved  use  or  form  of  drug. 
1.  If  the  article  is  labeled  or  advertised 
for  use  in  any  condition  other  than  those 
provided  for  in  this  announcement,  it 
may  be  regarded  as  an  unapproved  new 
drug  subject  to  regulatory  proceedings 
until  such  recommended  use  is  approved 
in  a  new-drug  application  or  is  other¬ 
wise  in  accord  with  this  announcement. 

2.  If  the  article  is  proposed  for  mar¬ 
keting  in  another  form  or  for  a  use  other 
than  the  use  provided  for  in  this  an¬ 
nouncement,  appropriate  additional  in¬ 
formation  as  described  in  §  130.4  or 
§  130.9  of  the  regulations  (21  CFR  130.4, 
130.9)  may  be  required,  including  results 
of  animal  and  clinical  tests  intended  to 
show  whether  the  drug  is  safe  and 
effective. 

A  copy  of  the  NAS-NRC  report  has 
been  furnished  to  the  firm  referred  to 
above.  Any  other  interested  person  may 
obtain  a  copy  by  request  to  the  appro¬ 
priate  office  named  below. 

Communications  forwarded  in  re¬ 
sponse  to  this  announcement  should  be 
identified  with  the  reference  number 
DESI  8412  and  be  directed  to  the  atten¬ 
tion  of  the  appropriate  office  listed  be¬ 
low  and  addressed  (unless  otherwise 
specified)  to  the  Food  and  Drug  Admin¬ 
istration,  5600  Fishers  Lane,  Rockville, 
Md.  20852; 

Supplements  (Identify  with  NDA  number) : 
Office  of  Scientific  Evaluation  (BD-100) , 
Bureau  of  Drugs. 

Original  abbreviated  new-drug  applications 
(Identify  as  such) :  Drug  Efficacy  Study 
Implementation  Project  Office  (BD-5), 
Bureau  of  Drugs. 

All  other  communications  regarding  this 
announcement:  Special  Assistant  for  Drug 
Efficacy  Study  Implementation  (BD-201), 
Bureau  of  Drugs. 

Requests  for  NAS-NRC  report:  Press  Rela¬ 
tions  Office  (CE-200),  Food  and  Drug  Ad¬ 
ministration.  200  “C”  Street  SW.,  Wash¬ 
ington,  D.C.  20204. 

This  notice  is  issued  pursuant  to  pro¬ 
visions  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (secs.  502,  505,  52  Stat. 
1050-53,  as  amended;  21  U.S.C.  352,  355) 
and  under  authority  delegated  to  the 
Commissioner  of  Food  and  Drugs  (21 
CFR  2.120). 

Dated:  September  15,  1970. 

Sam  D.  Fine, 
Associate  Commissioner 
for  Compliance. 

[F.R.  Doc.  70-13355;  Filed,  Oct.  6,  1970; 
8:46  a.m.] 
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[DESI  10187;  Docket  No.  FDC-D-238;  NDA 
10-187] 

METHYLPHENIDATE  HYDROCHLORIDE 
FOR  ORAL  USE 

Drugs  for  Human  Use;  Drug  Efficacy 
Study  Implementation 

The  Food  and  Drug  Administration 
has  evaluated  a  report  received  from  the 
National  Academy  of  Sciences-National 
Research  Council,  Drug  Efficacy  Study 
Group,  on  the  following  drug; 

Ritalin  Hydrochloride  Tablets  con¬ 
taining  methylphenidate  hydrochloride; 
marketed  by  Ciba  Pharmaceutical  Co., 
556  Morris  Avenue,  Summit,  N.J.  07901 
(NDA  10-187). 

The  drug  is  regarded  as  a  new  drug 
(21  U.E.C.  321(p)).  Supplemental  new- 
drug  applications  are  required  to  revise 
the  labeling  in  and  to  update  previously 
approved  applications  providing  for  such 
drug.  A  new-drug  application  is  required 
from  any  person  marketing  such  drug 
without  approval. 

The  Food  and  Drug  Administration  is 
prepared  to  approve  new  drug  applica¬ 
tions  and  supplements  to  previously 
approved  new-drug  applications  under 
conditions  described  in  this  announce¬ 
ment. 

A.  Effectiveness  classification.  The 
Food  and  Drug  Administration  has  con¬ 
sidered  the  Academy  report,  as  well  as 
other  available  evidence,  and  concludes 
that  orally  administered  methylpheni¬ 
date  hydrochloride  is: 

1.  Effective  in  the  treatment  of  narco¬ 
lepsy  and  as  an  adjunct  in  the  treatment 
of  minimal  brain  dysfunction  (hyper¬ 
kinetic  behavior  disorders)  in  children. 

2.  Probably  effective  in  the  treatment 
of  drug-induced  lethargy. 

3.  Possibly  effective  in  the  treatment 
of  apathetic  or  withdrawn  senile  be¬ 
havior  and  mild  depression. 

4.  Lacking  in  substantial  evidence  of 
effectiveness  for  chronic  fatigue  and 
psychoneuroses  (associated  with  inild 
depression,  apathy,  or  withdrawal) . 

B.  Form  of  drug.  Methylphenidate 
hydrochloride  preparations  are  in  tablet 
form  suitable  for  oral  administration. 

C.  Labeling  conditions.  1.  The  label 
bears  the  statement  “Caution:  Fed¬ 
eral  law  prohibits  dispensing  without 
prescription.” 

2.  The  drug  is  labeled  to  comply  with 
all  requirements  of  the  Act  and  regula¬ 
tions.  Its  labeling  bears  adequate  in¬ 
formation  for  safe  and  effective  use  of 
the  drug  and  is  in  accord  with  the  guide¬ 
lines  for  uniform  labeling  published  in 
the  Federal  Register  of  February  6, 1970. 
The  “Indications”  section  is  as  follows: 
Indications 

Treatment  of  narcolepsy. 

Adjunct  In  the  treatment  of  minimal  brain 
dysfunction  J  hyperkinetic  behavior  dis¬ 
orders)  in  children. 

The  drug  may  also  be  useful  in  drug- 
induced  lethargy. 

D.  Indications  permitted  during  ex¬ 
tended  period  for  obtaining  substantial 
evidence.  1.  The  indication  for  which  the 
drug  is  described  in  paragraph  A.2.  above 
as  probably  effective  is  included  in  the 


labeling  conditions  in  paragraph  C  and 
may  continue  to  be  used  for  12  months 
following  the  date  of  this  publication  to 
allow  add  ional  time  within  which  hold¬ 
ers  of  previously  approved  applications 
or  persons  marketing  the  drug  without 
approval  may  obtain  and  submit  to  the 
Food  and  Drug  Administration  data  to 
provide  substantial  evidence  of  effective¬ 
ness. 

2.  Those  indications  for  which  the 
drug  is  described  in  paragraph  A.3.  above 
as  possibly  effective  (not  included  in  the 
labeling  conditions  in  paragraph  C)  may 
continue  to  be  used  for  6  months  follow¬ 
ing  the  date  of  this  publication  to  allow 
additional  time  within  which  holders  of 
previously  approved  applications  or  per¬ 
sons  marketing  the  drug  without  ap¬ 
proval  may  obtain  and  submit  to  the 
Food  and  Drug  Administration  data  to 
provide  suDstantial  evidence  of  effective¬ 
ness. 

3.  To  be  acceptable  for  consideration 
in  support  of  the  effectiveness  of  a  drug, 
any  such  data  must  be  previously  unsub¬ 
mitted,  well  organized,  and  include  data 
from  adequate  and  well  controlled  clin¬ 
ical  investigations  (identified  for  ready 
review)  as  described  in  §  130.12(a)  (5) 
of  the  regulations  published  as  a  final 
order  in  the  Federal  Register  of  May 
8,  1970  (35  F.R.  7250).  Carefully  con¬ 
ducted  and  documented  clinical  studies 
obtained  under  uncontrolled  or  partially 
controlled  situations  are  not  acceptable 
as  a  sole  basis  for  the  approval  of  claims 
of  effectiveness,  but  such  studies  may  be 
considered  on  their  merits  for  corrobora¬ 
tive  support  of  efficacy  and  evidence  of 
safety. 

E.  Previously  approved  applications. 

1.  Each  holder  of  a  “deemed  approved” 
new-drug  application  (i.e.,  an  applica¬ 
tion  which  became  effective  on  the  basis 
of  safety  prior  to  Oct.  j.0,  1962)  for  such 
drug  is  requested  to  seek  approval  of  the 
claims  of  effectiveness  and  bring  the  ap¬ 
plication  into  conformance  by  submit¬ 
ting  supplements  containing: 

a.  Revised  labeling  as  needed  to  con¬ 
form  to  the  labeling  conditions  described 
herein  for  the  drug  and  complete  current 
container  labeling,  unless  recently  sub¬ 
mitted. 

b.  Adequate  data  to  assure  the  biologic 
availability  of  the  drug  in  the  formula¬ 
tion  which  is  marketed.  If  such  data  are 
already  included  in  the  application,  spe¬ 
cific  reference  thereto  may  be  made. 

c.  Updating  information  as  needed  to 
make  the  application  current  in  regard 
to  items  6  (components),  7  (composi¬ 
tion)  ,  and  8  (methods,  facilities,  and  con¬ 
trols)  of  the  new-drug  application  form 
FD-356H  to  the  extent  described  for  ab¬ 
breviated  new-drug  applications,  §  130.4 
(f),  published  in  the  Federal  Register 
April  24,  1970  (35  F.R.  6574).  (One  sup¬ 
plement  may  contain  all  the  information 
described  in  this  paragraph.) 

2.  Such  supplements  should  be  sub¬ 
mitted  within  the  following  periods  after 
the  date  of  publication  of  this  notice  in 
the  Federal  Register  : 

a.  60  days  for  revised  labeling.  The 
supplement  should  be  submitted  under 
the  provisions  of  §  130.9  (d)  and  (e)  of 


the  new-drug  regulations  (21  CFR  130.9) 
which  permit  certain  changes  to  be  put 
into  effect  at  the  earliest  possible  time. 

b.  180  days  for  biologic  availability 
data. 

c.  60  days  for  updating  information. 

3.  Marketing  of  the  drug  may  continue 
until  the  l  pplemental  applications  sub¬ 
mitted  in  accord  with  the  preceding  sub- 
paragraphs  1  and  2  are  acted  upon,  pro¬ 
vided  that  within  60  days  after  the  date 
of  this  publication,  the  labeling  of  the 
preparation  shipped  within  the  jurisdic¬ 
tion  of  the  Act  is  in  accord  with  the 
labeling  conditions  described  in  this  an¬ 
nouncement.  (It  may  continue  to  include 
the  indications  referenced  in  par.  D  for 
the  period  stated.) 

F.  New  applications.  1.  Any  other  per¬ 
son  who  distributes  or  intends  to  dis¬ 
tribute  such  drug  which  is  intended  for 
the  conditions  of  use  for  which  it  has 
been  shown  to  be  effective,  as  described 
under  A  above,  should  submit  an' abbre¬ 
viated  new-drug  application  meeting  the 
conditions  specified  in  §  130.4(f)  (1), 
(2),  and  (3),  published  in  the  Federal 
Register  of  April  24,  1970  (35  F Jt.  6574) . 
Such  applications  should  include  pro¬ 
posed  labeling  which  is  in  accord  with 
the  labeling  conditions  described  herein 
and  adequate  data  to  assure  the  biologic 
availability  of  the  drug  in  the  formula¬ 
tion  which  is  marketed  or  proposed  for 
marketing. 

2.  Distribution  of  any  such  prepara¬ 
tion  currently  on  the  market  without  an 
approved  new-drug  application  may  be 
continued  provided  that: 

a.  Within  60  days  from  the  date  of 
publication  of  this  announcement  in  the 
Federal  Register,  the  labeling  of  such 
preparation  shipped  within  the  jurisdic¬ 
tion  of  the  Act  is  in  accord  with  the 
labeling  conditions  described  herein.  (It 
may  continue  to  include  the  indications 
referenced  in  paragraph  D  for  the  period 
stated.) 

b.  The  manufacturer,  packer,  or  dis¬ 
tributor  of  such  drug  submits,  within  180 
days  from  the  date  of  this  publication,  a 
new-drug  application  to  the  Food  and 
Drug  Administration. 

c.  The  applicant  submits  within  a 
reasonable  time  additional  information 
that  may  be  required  for  the  approval 
of  the  application  as  specified  in  a 
written  communication  from  the  Food 
and  Drug  Administration. 

d.  The  application  has  not  been  ruled 
incomplete  or  unapprovable. 

G.  Opportunity  for  a  hearing.  1.  The 
Commissioner  of  Food  and  Drugs  pro¬ 
poses  to  issue  an  order  under  the  provi¬ 
sions  of  section  505(e)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  withdraw¬ 
ing  approval  of  all  new-drug  applications 
and  all  amendments  and  supplements 
thereto  providing  for  the  indications  for 
which  substantial  evidence  of  effective¬ 
ness  is  lacking  as  described  in  paragraph 
A.4.  of  this  announcement.  An  order 
withdrawing  approval  of  the  applica¬ 
tions  will  not  issue  if  such  applications 
are  supplemented,  in  accord  with  this 
notice,  to  delete  such  indications.  Pro¬ 
mulgation  of  the  proposed  order  would 
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cause  any  drug  for  human  use  contain¬ 
ing  the  same  components  and  offered 
for  the  indications  for  which  substantial 
evidence  of  effectiveness  is  lacking  to  be 
a  new  drug  for  which  an  approved  new- 
drug  application  is  not  in  effect.  Any 
such  drug  then  on  the  market  would  be 
subject  to  regulatory  proceedings. 

2.  In  accordance  with  the  provisions 
of  section  505  of  the  Act  (21  U.S.C.  355) 
and  the  regulations  promulgated  there¬ 
under  (21  CFR  Part  130),  the  Commis¬ 
sioner  will  give  the  holders  of  any  such 
applications,  and  any  interested  person 
who  would  be  adversely  affected  by  such 
an  order,  an  opportunity  for  a  hearing 
to  show  why  such  indications  should  not 
be  deleted  from  labeling.  A  request  for  a 
hearing  must  be  filed  within  30  days  after 
the  date  of  publication  of  this  notice  in 
the  Federal  Register.  A  request  for  a 
hearing  may  not  rest  upon  mere  allega¬ 
tions  or  denials  but  must  set  forth  spe¬ 
cific  facts  showing  that  there  is  a  genuine 
and  substantial  issue  of  fact  that  re¬ 
quires  a  hearing,  together  with  a  well- 
organized  and  full-factual  analysis  of 
the  clinical  and  other  investigational 
data  that  the  objector  is  prepared  to 
prove  in  a  hearing.  Any  data  submitted 
in  response  to  this  notice  must  be  previ¬ 
ously  unsubmitted  and  include  data  from 
adequate  and  well-controlled  clinical 
investigations  (identified  for  ready  re¬ 
view)  as  described  in  §  130.12(a)  (5)  of 
the  regulations  published  in  the  Federal 
Register  of  May  8,  1970  (35  F.R.  7250). 
Carefully  conducted  and  documented 
clinical  studies  obtained  under  uncon¬ 
trolled  or  partially  controlled  situations 
are  not  acceptable  as  a  sole  basis  for 
approval  of  claims  of  effectiveness,  but 
such  studies  may  be  considered  on  their 
merits  for  corroborative  support  of  effi¬ 
cacy  and  evidence  of  safety.  If  a  hearing 
is  requested  and  is  justified  by  the  re¬ 
sponse  to  this  notice,  the  issues  will  be 
defined,  a  hearing  examiner  will  be 
named,  and  he  shall  issue  a  written 
notice  of  the  time  and  place  at  which  the 
hearing  will  commence. 

H.  Unapproved  use  or  form  of  drug. 
1.  If  the  article  is  labeled  or  advertised 
for  use  in  any  condition  other  than  those 
provided  for  in  this  announcement,  it 
may  be  regarded  as  an  unapproved  new 
drug  subject  to  regulatory  proceedings 
until  such  recommended  use  is  approved 
in  a  new-drug  application  or  is  otherwise 
in  accord  with  this  announcement. 

2.  If  the  article  is  proposed  for  mar¬ 
keting  in  another  form  or  for  a  use  other 
than  the  use  provided  for  in  this  an¬ 
nouncement,  appropriate  additional  in¬ 
formation  as  described  in  §  130.4  or 
I  130.9  of  the  regulations  (21  CFR  130.4, 
130.9)  may  be  required,  including  results 
of  animal  and  clinical  tests  intended  to 
show  whether  the  drug  is  safe  and 
effective. 

A  copy  of  the  NAS-NRC  report  has 
been  furnished  to  the  firm  referred  to 
above.  Any  other  interested  person  may 
obtain  a  copy  by  request  to  the  appropri¬ 
ate  office  named  below. 

Communications  forwarded  in  re¬ 
sponse  to  this  announcement  should  be 
identified  with  the  reference  number 


DESI  10187  and  be  directed  to  the  atten¬ 
tion  of  the  appropriate  office  listed  below 
and  addressed  (unless  otherwise 
specified)  to  the  Food  and  Drug  Admin¬ 
istration,  5600  Fishers  Lane,  Rockville, 
Md.  20852: 

Supplements  (identify  with  NDA  number) : 
Office  of  Scientific  Evaluation  (BD-100), 
Bureau  of  Drugs. 

Original  abbreviated  new-drug  applications 
(identify  as  such) :  Drug  Efficacy  Study 
Implementation  Project  Office  (BD-5), 
Bureau  of  Drugs. 

Request  for  Hearing  (identify  with  Docket 
number) :  Hearing  Qlerk,  Office  of  General 
Counsel  (GC-1),  Room  6-62,  Parklawn. 
Other  communications  regarding  this  an¬ 
nouncement:  Drug  Efficacy  Study  Imple¬ 
mentation  Project  Office  (BD-5),  Bureau 
of  Drugs. 

Requests  for  NAS-NRC  report:  Press  Rela¬ 
tions  Office  (CE-200),  Food  and  Drug  Ad¬ 
ministration,  200  C  Street  SW„  Washing¬ 
ton,  D.C.  20204. 

This  notice  is  issued  pursuant  to  provi¬ 
sions  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (secs.  502,  505,  52  Stat. 
1050-53,  as  amended;  21  U.S.C.  352,  355) 
and  under  authority  delegated  to  the 
Commissioner  of  Food  and  Drugs  (21 
CFR  2.120). 

Dated:  September  14, 1970. 

Sam  D.  Fine, 
Associate  Commissioner 

for  Compliance. 

| F.R.  Doc.  70-13356^  Filed,  Oct.  6,  1970; 
8:46  a.m.] 


[DESI  11845] 

CHOLINE  SALICYLATE  AND 
CETALKONIUM  CHLORIDE  SOLUTION 

Drugs  for  Human  Use;  Drug  Efficacy 
Study  Implementation 

The  Food  and  Drug  Administration 
has  evaluated  a  report  received  from 
the  National  Academy  of  Sciences-Na- 
tional  Research  Council,  Drug  Efficacy 
Study  Group,  on  the  following  drug: 

Pharycidin  Concentrate  containing 
choline  salicylate  and  cetalkonium 
chloride;  marketed  by  The  Purdue 
Frederick  Co.,  99-101  Saw  Mill  River 
Road.  Yonkers,  N.Y.  10701  (NDA  11- 
845). 

The  Food  and  Drug  Administration 
has  considered  the  Academy  report,  as 
well  as  other  available  evidence,  and 
concludes  there  is  a  lack  of  substantial 
evidence,  within  the  meaning  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act, 
that  this  fixed  combination  drug  will 
have  the  antiseptic,  analgesic,  and  other 
effects  it  purports  or  is  represented  to 
have  under  the  conditions  of  use 
prescribed,  recommended,  or  suggested 
in  the  labeling. 

Accordingly,  the  Commissioner  of 
Food  and  Drugs  intends  to  initiate  pro¬ 
ceedings  to  withdraw  approval  of  the 
above-listed  new-drug  application. 

Prior  to  initiating  such  action,  how¬ 
ever,  the  Commissioner  invites  the 
holder  of  the  new-drug  application  for 
this  drug,  and  any  other  interested 
person  who  might  be  adversely  affected 
by  its  removal  from  the  market,  to  sub¬ 


mit  pertinent  data  bearing  on  the  pro¬ 
posal  within  30  days  after  publication 
hereof  in  the  Federal  Register. 

To  be  acceptable  for  consideration  in 
support  of  the  effectiveness  of  the  drug, 
any  such  data  must  be  previously  unsub¬ 
mitted,  well-organized,  and  include  data 
from  adequate  and  well-controlled  clini¬ 
cal  investigations  (identified  for  ready 
review)  as  described  in  §  130.12(a)  (5)  of 
the  regulations  published  as  a  final  order 
in  the  Federal  Register  of  May  8,  1970 
(35  F.R.  7250).  Carefully  conducted  and 
documented  clinical  studies  obtained  un¬ 
der  uncontrolled  or  partially  controlled 
situations  are  not  acceptable  as  a  sale 
basis  for  the  approval  of  claims  of  effec¬ 
tiveness,  but  such  studies  may  be  con¬ 
sidered  on  their  merits  for  corroborative 
support  of  efficacy  and  evidence  of  safety. 

This  announcement  of  the  proposed 
action  and  implementation  of  the  NAS- 
NRC  report  for  this  drug  is  made  to  give 
notice  to  persons  who  might  be  adversely 
affected  by  its  withdrawal  from,  the 
market.  Promulgation  of  an  order  with¬ 
drawing  approval  of  the  new-drug  appli¬ 
cation  will  cause  any  such  drug  on  the 
market  to  be  a  new  drug  for  which  an 
approved  new-drug  application  is  not 
in  effect  and  will  make  it  subject  to 
regulatory  action. 

The  above-named  holder  of  the  new- 
drug  application  for  this  drug  has  been 
mailed  a  copy  of  the  NAS-NRC  report. 
Any  interested  person  may  obtain  a  copy 
of  the  report  by  writing  to  the  office 
named  below. 

Communications  forwarded  in  re¬ 
sponse  to  this  announcement  should  be 
identified  with  the  reference  No.  DESI 
11845  and  be  directed  to  the  attention  of 
the  following  appropriate  office  and 
addressed  to  the  Food  and  Drug 
Administration: 

Requests  for  NAS-NRC  reports:  Press  Rela¬ 
tions  Staff  (CE-200),  200  C  Street  SW.. 
Washington,  D.C.  20204. 

All  qther  communications  regarding  this  an¬ 
nouncement:  Special  Assistant  for  Drug 
Efficacy  Study  Implementation  (BD-201), 
Bureau  of  Drugs,  5600  Fishers  Lane, 
Rockville,  Md.  20852. 

This  notice  is  issued  pursuant  to  pro¬ 
visions  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (secs.  502,  505,  52  Stat. 
1050-53,  as  amended;  21  U.S.C.  352,  355) 
and  under  authority  delegated  to  the 
Commissioner  of  Food  and  Drugs  (21 
CFR  2.120). 

Dated:  September  15, 1970. 

Sam  D.  Fine, 
Associate  Commissioner 
for  Compliance. 

[F.R.  Doc.  70-13357;  Filed,  Oct.  6,  1970; 
8:46  a.m.] 

[DESI  50260J 

DEMECLOCYCLINE  HYDROCHLORIDE 
TOPICAL  OINTMENT 

Drugs  for  Human  Use;  Drug  Efficacy 
Study  Implementation 

The  Food  and  Drug  Administration 
has  evaluated  a  report  received  from  the 
National  Academy  of  Sciences-National 
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Research  Council,  Drug  Efficacy  Study 
Group,  on  the  following  drug: 

Declomycin  Ointment,  topical  use,  con¬ 
taining  demeclocycline  hydrochloride;  by 
Lederle  Laboratories,  Post  Office  Box  500, 
Pearl  River,  N.Y.  10965  (NDA  50-260). 

The  Pood  and  Drug  Administration 
concludes  that  demeclocycline  hydro¬ 
chloride  topical  ointment  is  possibly 
effective  for  its  labeled  indications;  treat¬ 
ment  of  superficial  pyogenic  infections 
of  the  skin  and  prevention  of  infection 
in  wounds,  abrasions,  and  after  surgery. 

Preparations  containing  demeclocy¬ 
cline  hydrochloride  are  subject  to  anti¬ 
biotic  certification  procedures  pursuant 
to  section  507  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act.  To  allow  applicants 
to  obtain  and  submit  data  to  provide 
substantial  evidence  of  the  effectiveness 
of  the  drug  for  those  conditions  for  which 
it  has  been  evaluated  as  possibly  effective, 
batches  of  the  drug  which  bear  labeling 
with  those  indications  will  be  accepted 
for  release  or  certification  by  the  Food 
and  Drug  Administration  for  a  period 
of  6  months  from  the  publication  date 
of  this  announcement  in  the  Federal 
Register.  To  be  acceptable  for  considera¬ 
tion  in  support  of  the  effectiveness  of  a 
drug,  any  such  data  must  be  previously 
unsubmitted,  well  organized,  and  include 
data  from  adequate  and  well-controlled 
clinical  investigations  (identified  for 
ready  review)  as  described  in  §130.12 
(a)  (5)  of  the  regulations  published  as  a 
final  order  in  the  Federal  Register  of 
May  8,  1970  (35  FJt.  7250).  Carefully 
conducted  and  documented  clinical  stud¬ 
ies  obtained  under  uncontrolled  or  par¬ 
tially  controlled  situations  are  not  ac¬ 
ceptable  as  a  sole  basis  for  the  approval 
of  claims  of  effectiveness,  but  such  stud¬ 
ies  may  be  considered  on  their  merits  for 
corroborative  support  of  efficacy  and 
evidence  of  safety. 

At  the  end  of  the  6-month  period,  any 
such  data  will  be  evaluated  to  determine 
whether  there  is  substantial  evidence  of 
effectiveness  for  such  uses.  After  that 
evaluation,  the  conclusions  concerning 
the  drug  will  be  published  in  the  Federal 
Register.  If  no  studies  have  been  under¬ 
taken,  or  if  the  studies  do  not  provide 
substantial  evidence  of  effectiveness, 
such  drug  will  not  be  eligible  for  release 
or  certification. 

A  copy  of  the  NAS-NRC  report  has 
been  furnished  to  the  firm  referred  to 
above.  Any  other  interested  person  may 
obtain  a  copy  by  request  to  the  appropri¬ 
ate  office  named  below. 

Communications  forwarded  in  response 
to  tlvs  announcement  should  be  iden¬ 
tified  with  the  reference  number  DESI 
50260  and  be  directed  to  the  attention  of 
the  following  appropriate  office  and  ad¬ 
dressed,  unless  otherwise  specified,  to  the 
Food  and  Drug  Administration,  5600 
Fishtrs  Lane,  Rockville,  Md.  20852: 

Amendments  (Identify  with  NDA  number) : 

Division  of  Anti-Infective  Drugs  (BD-140), 

Office  of  Scientific  Evaluation. 

Request  for  NAS-NRC  reports:  Press  Rela¬ 
tions  Office  (CE— 200) ,  Food  and  Drug  Ad¬ 
ministration,  200  C  Street  SW.,  Washing¬ 
ton,  D.C.  20204. 


AU  other  communications  regarding  this 
announcement :  Drug  Efficacy  Study  Imple¬ 
mentation  Project  Office  (BD-5) ,  Bureau  of 
Drugs. 

This  notice  is  issued  pursuant  to  pro¬ 
visions  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (secs.  502,  507,  52  Stat. 
1050-51,  as  amended,  59  Stat.  463,  as 
amended;  21  U.S.C.  352,  357)  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  2.120) . 

Dated:  September  15,  1970. 

Sam  D.  Fine, 
Associate  Commissioner 

for  Compliance. 

[F.R.  Doc.  70-13358;  Filed,  Oct.  6,  1970; 
8:46  a.m.J 


Social  and  Rehabilitation  Service 

CONFORMITY  OF  PUBLIC  ASSISTANCE 
PLAN  OF  THE  STATE  OF  CONNECTI¬ 
CUT  WITH  THE  SOCIAL  SECURITY 
ACT 

Notice  of  Hearing 

Notice  of  hearing  is  hereby  given  as 
set  forth  in  the  following  letter  which 
has  been  sent  to  the  Connecticut  State 
Welfare  Department. 

Mr.  John  F.  Harder, 

Commissioner,  State  Welfare 
Department, 

1000  Asylum  Avenue,  Hartford,  Conn.  06115. 

October  5,  1970. 

Dear  Mr.  Harder  :  In  her  letters  of  Novem¬ 
ber  14, 1969,  and  December  19, 1969,  to  former 
State  Welfare  Commissioner,  Mr.  Bernard 
Shapiro  and  to  you,  respectively,  Miss  Mary  E. 
Switzer,  then  SRS  Administrator,  advised  of 
the  hearing  scheduled  for  January  20,  1970, 
to  consider  10  specific  problems  in  the 
administration  of  the  Connecticut  State 
welfare  program,  which  raised  questions  of 
compliance  with  Federal  requirements. 

As  you  know,  the  hearing  was  convened  on 
January  20,  1970,  and  on  January  21  it  was 
adjourned  until  further  notice.  The  hearing 
was  not  resumed  pending  a  decision  in  Fed¬ 
eral  court  concerning  participation  of  third 
parties,  and  pending  expiration  of  the  time 
period  allowed  for  appeal  of  that  decision. 

In  the  meantime,  Mr.  Neil  P.  Fallon,  SRS 
Regional  Commissioner,  Region  I,  has  brought 
to  my  attention  a  number  of  additional 
problems  concerning  the  State's  programs 
which,  in  addition  to  those  referred  to  in 
the  above-identified  letters,  present  questions 
of  compliance  that  also  have  not  been 
resolved. 

Alter  careful  review  of  the  entire  situation, 
it  appears  to  me  that  there  continue  to  be 
serious  questions  as  to  whether  the  respective 
Connecticut  public  assistance  plans  under 
titles  I.  IV  (Part  A).  X,  XIV,  and  XIX  of 
the  Social  Security  Act,  meet  requirements 
of  the  Federal  law  and  regulations  and, 
therefore,  as  to  the  eligibility  of  Connecticut 
to  continue  to  receive  Federal  funds  under 
these  titles.  Accordingly,  pursuant  to  my 
authority  and  responsibility  for  administra¬ 
tion  of  titles  I,  IV  (Part  A) ,  X,  XIV,  and  xrx 
of  such  Act,  I  hereby  notify  the  Connecticut 
State  Welfare  Department  that  it  will  have 
an  opportunity  for  a  hearing,  as  provided  for 
in  sections  4,  404(a),  1004,  1404,  and  1904  of 
the  Act  and  the  Federal  regulations  in  45 
CFR  201.6,  on  the  question  of  the  eligibility 
of  the  State  to  receive  Federal  grants  under 
title  I,  IV  (Part  A) ,  X.  XIV,  or  XIX  for  the 


operation  of  its  State  plans  under  the  re¬ 
spective  titles.  I  have  set  10  a.m.  on  December 
1,  1970,  at  Room  2003,  John  F.  Kennedy 
Federal  Building,  Government  Center,  Bos¬ 
ton,  Mass.,  as  the  time  and  *.lace  for  re¬ 
sumption  of  the  hearing.  Attached  is  a  copy 
of  my  order  designating  the  Honorable  Ed¬ 
ward  K.  Adelsheim  to  preside  over  the  hear¬ 
ing.  Attached  also  is  a  copy  of  45  CFR  Part 
213 — Practice  and  Procedure  for  Hearings 
to  States  on  Conformity  of  Public  Assistance 
Plans  to  Federal  Requirements. 

We  anticipate  that  the  following  issues 
will  be  considered  at  the  hearing: 

1.  Whether  the  provisions  in  the  State 
plan  for  AFDC  concerning  disregard  of  $30 
plus  one-third  of  the  remainder  of  earned 
income  per  month  are  in  compliance  with 
sections  402(a)  (8)  (A)  (11)  and  402(a)  (8)  (D) 
of  the  Social  Security  Act  and  the  pertinent 
Federal  regulations  in  the  following  respects : 

a.  Whether  the  plan  provision  under  which 
the  earnings  exemption  is  applied  to  a  new 
case  only  if  AFDC  was  received  for  any  one 
of  the  4  months  prior  to  the  first  month  for 
which  assistance  is  granted  is  in  compliance 
with  section  402(a)  (8)  (D)  of  the  Act  and 
45  CFR  233.20(a)  (11)  (il)  (b)  to  the  extent 
that  it  excludes  application  of  the  exemption 
to  the  earnings  of  a  family  which  did  not  re¬ 
ceive  AFDC  for  any  of  the  4  preceding 
months  and  which  is  eligible  because  the 
family  income,  without  regard  to  the  exemp¬ 
tion,  is  not  in  excess  of  the  State’s  standard 
of  need. 

b.  Whether  the  plan  provision  which  im¬ 
poses  a  ceiling  on  the  earnings  exemption  is 
in  compliance  with  section  402(a)  (8)  (A)  (li) 
of  the  Act  and  45  CFR  233.20(a)  (11)  (ii)  (b) . 

2.  Whether  the  provisions  in  the  State 
plans  for  OAA,  AFDC,  AB,  and  APTD  which 
require  that  work  expenses  be  deducted  from 
gross  earnings  and  that  the  earnings  exemp¬ 
tion  be  calculated  on  the  basis  of  the  remain¬ 
ing  net  earnings  are  in  compliance  with  sec¬ 
tions  2(a)  (10)  (A),  402(a)  (8)  (A)  (ii),  1002 
(a)(8),  and  1402(a)(8)  of  the  Act  and  45 
CFR  233.20(a)  (7)  (i). 

3.  Whether  the  provisions  in  the  State 
plans  for  OAA  and  MA  for  disregarding  $2.50 
per  month  of  any  income,  except  with  re¬ 
spect  to  individuals  who  are  in  institutional 
care,  are  in  compliance  with  sections  2(a) 
(10)  (A)  and  1902(a)  (17)  (B) ,  of  the  Act  and 
45  CFR  233.20(a)  (4)  (i)  and  248.21(a)(3). 

4.  Whether  the  provisions  in  the  State  plans 
for  OAA,  AFDC,  AB,  and  APTD  which  recog¬ 
nize  only  certain  payroll  deductions  as  work 
expenses  are  in  compliance  with  sections  2 
(a)  (10)  (A),  402(a)  (7),  1002(a)  (8),  and  1402 
(a)  (8) ,  respectively,  of  the  Act  and  45  CFR 
233.20(a)  (3)  (iv)  (a). 

5.  Whether  the  provisions  in  the  State  plan 
for  AB  concerning  disregard  of  income  are 
in  compliance  with  section  1002(a)  (8)  of  the 
Act  and  45  CFR  233.20(a)  (3)  and  (10). 

6.  Whether  the  provision  in  the  State  plan 
for  AFDC  which  provides  that  where  a  woman 
and  an  unrelated  man  who  is  not  incapaci¬ 
tated  live  together,  only  the  woman  and  her 
children  who  are  not  related  to  the  man 
may  qualify  for  aid,  thus  excluding  the  man 
and  his  children,  is  in  compliance  with  sec¬ 
tion  402(a)  (10)  of  the  Act  and  with  45  CFR 
203.1  implementing  the  Supreme  Court  deci¬ 
sion  in  King  v.  Smith,  and  whether  such  ex¬ 
clusion  from  eligibility  for  AFDC  of  similarly 
situated  children  on  a  basis  unrelated  to 
need  is  a  reasonable  classification  con¬ 
sistent  with  the  provisions  and  purposes  of 
title  IV— A  of  the  Act. 

7.  Whether  the  provision  in  the  State  plan 
for  AFDC  under  which  children  living  with  a 
relative  are  disqualified  for  aid  if  they  are  the 
siblings  of  children  receiving  AFDC  in  the 
home  of  their  parents,  unless  such  siblings 
were  placed  with  the  relative  by  court  order 
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or  the  placement  was  made  because  of  the 
existence  of  certain  social  circumstances,  Is 
in  compliance  with  section  402(a)  (10)  of  the 
Act  and  whether  such  exclusion  from  eligibil¬ 
ity  for  AFDC  of  similarly  situated  children 
on  a  basis  unrelated  to  need  is  a  reasonable 
classification  consistent  with  the  provisions 
and  purposes  of  title  IV-A  of  the  Act. 

8.  Whether  the  procedures  in  the  State  plan 
for  AFDC  for  determining  the  extent  to 
which  step-parents  will  support  their  step¬ 
children  are  in  compliance  with  45  CFR 
233.20(a)  (3)  (il)  (c). 

9.  Whether  the  failure  of  the  State  agency 
to  submit  plan  material  regarding  testing  of 
a  simplified  method  of  determination  of 
eligibility  for  the  State’s  AFDC  and  MA  pro¬ 
grams  constitutes  a  failure  to  comply  with 
the  requirements  in  45  CFR  205.20(a)(1). 

10.  Whether  the  provisions  in  the  State 
plans  for  OAA,  AFDC,  AB,  APTD,  and  MA 
regarding  the  Jurisdiction  of  the  Connecti¬ 
cut  Department  of  Finance  and  Control  are 
in  compliance  with  the  requirements  in  the 
Act  and  in  the  Handbook  of  Public  Assist¬ 
ance  Administration  relating  to  the  respon¬ 
sibilities  of  the  single  State  agency  and  to 
the  safeguarding  of  Information  concerning 
applicants  and  recipients  in  the  following 
respects : 

a.  Whether  the  provisions  in  all  the  plans 
which  require  that  the  State  Welfare  Depart¬ 
ment  in  certain  circumstances  gives  access 
to  welfare  records  to  the  Department  of 
Finance  and  Control  are  in  compliance  with: 

(i)  The  single  State  agency  requirements 
in  sections  2(a)(3),  402(a)(3),  1002(a)(3), 
1402(a)  (3),  and  1902(a)  (5)  of  the  Act,  and 
H.B.  11-2200  and  Supp.  D-2120;  and 

(ii)  The  requirements  for  safeguarding  in¬ 
formation  in  sections  2(a)(7),  402(a)(9), 
1002(a)(9),  1402(a)(9),  and  1902(a)(7)  of 
the  Act,  and  H.B.  IV-7300,  7310,  and  7320,  and 
Supp.  D-6620. 

b.  Whether  the  provisions  in  the  plan  ma¬ 
terial  for  services  to  families  and  children 
regarding  the  role  of  the  Department  of 
Finance  and  Control  in  connection  with 
establishing  paternity  and  securing  support 
for  children  receiving  AFDC  are  in  compli¬ 
ance  with  section  402(a)  (16) ,  (17) ,  and  (21) 
of  the  Act  and  45  CFR  220.48,  and  with  the 
provisions  in  the  Act  and  the  Handbook 
referred  to  above  under  a.  (i)  and  (ii) . 

11.  Whether  the  provisions  in  the  State 
plan  for  MA  relating  to  the  payment  of  in¬ 
patient  hospital  care  are  in  compliance  with 
section  1902(a)  (13)  (D)  of  the  Act,  45  CFR 
250.30(b)  (1),  and  H.B.  Supp.  D-5364  to  the 
extent  that  they : 

a.  Limit  payments  to  the  lesser  amount  of 
the  actual  cost  to  the  hospital,  or  the  charge 
to  the  general  public  for  ward  services,  or 
the  lowest  charge  for  semiprivate  services 
if  the  hospital  has  no  ward  facilities; 

b.  Fail  to  provide  for  retroactive  adjust¬ 
ments  without  sufficient  showing  that  such 
adjustments  are  not  feasible; 

c.  Reduce  costs  by  omitting  certain  in¬ 
terest  expenses  and  allowing  Insufficient 
amounts  for  land  improvement  depreciation. 

12.  Whether  the  provisions  in  the  State 
plan  for  MA  which  provide  income  levels  for 
maintenance,  as  a  basis  for  establishing 
eligibility  for  medical  assistance,  are  in  com¬ 
pliance  with  45  CFR  248.21(a)  (1)  (11),  to  the 
extent  that  certain  levels  are  below  the  levels 
of  the  most  liberal  money  payment  standards 
used  by  the  State. 

13.  Whether  the  failure  of  the  State  agency 
to  submit  plan  material  regarding  the  train¬ 
ing  and  use  of  subprofessionals  and  volun¬ 
teers  for  the  OAA,  AB,  APTD,  and  MA 
programs  is  in  compliance  with  sections  2(a) 
(5) (B),  1002(a)(5)(B),  1402(a)(5)(B),  and 
1902(a)  (4)  (B)  of  the  Act  and  45  CFR  225.2. 

If  your  agency  would  like  to  have  a  con¬ 
ference  to  explore  the  possibilities  of  resolu¬ 


tion  of  the  issues,  I  shall  be  glad  to  cooperate 
with  you  in  every  way. 

It  is  my  sincere  hope  that  you  will  give  very 
careful  consideration  to  ways  of  handling 
these  issues  in  the  State,  and  that  you  will 
find  it  possible  to  comply  with  the  Federal 
law  and  regulations,  so  that  it  will  make  the 
hearing  unnecessary  on  some  or  all  of  the 
questions. 

Sincerely, 

John  D.  Twiname, 
Administrator. 

Interested  persons  or  groups  may  re¬ 
quest  to  participate  in  the  hearing  either 
as  a  party  or  as  amicus  curiae.  Any  indi¬ 
vidual  or  group  may  request  to  partici¬ 
pate  as  a  party  if  the  issues  to  be  con¬ 
sidered  at  the  hearing  have  caused  them 
injury  and  their  interests  were  intended 
to  be  protected  by  the  governing  Federal 
statute.  Any  individual  or  group  request¬ 
ing  to  participate  in  the  hearing  as  a 
party  shall  file  a  petition  with  the  SRS 
Hearing  Clerk,  Room  5012  South,  330 
Independence  Avenue  SW.,  Washington, 
D.C.  20201,  within  15  days  from  the  pub¬ 
lication  of  this  notice  in  the  Federal 
Register.  Such  petition  shall  concisely 
state  (a)  petitioner’s  interest  in  the 
hearing,  (b)  who  will  represent  the  peti¬ 
tioner,  (c)  the  issues  in  this  notice  on 
which  petitioner  intends  to  participate, 
and  (d)  whether  petitioner  intends  to 
present  witnesses. 

Any  individual  or  group  requesting  to 
participate  as  amicus  curiae  shall  file 
a  petition  with  the  SRS  Hearing  Clerk  at 
the  above  address  at  any  time  before 
commencement  of  the  hearing,  stating 
concisely  (a)  the  petitioner’s  interest  in 
the  hearing,  (b)  who  will  represent  the 
petitioner,  and  (c)  the  issues  in  this 
notice  on  which  petitioner  intends  to 
present  argument. 

Dated:  October  5, 1970. 

John  D.  Twiname, 
Administrator,  Social  and 

Rehabilitation  Service. 

[F.R.  Doc.  70-13503;  Filed,  Oct.  6,  1970; 

9:24  am.] 


ATOMIC  ENERGY  COMMISSION 

[Docket  No.  50-277] 

PHILADELPHIA  ELECTRIC  CO.  ET  AL. 

Order  Extending  Provisional  Con¬ 
struction  Permit  Completion  Date 

By  application  dated  August  4,  1970, 
Philadelphia  Electric  Co.,  acting  as  rep¬ 
resentative  of  the  Public  Service  Electric 
and  Gas  Co.,  Delmarva  Power  and  Light 
Co.  and  Atlantic  City  Electric  Co.,  re¬ 
quested  an  extension  of  the  latest  com¬ 
pletion  date  specified  in  Provisional  Con¬ 
struction  Permit  No.  CPPR^37.  The  per¬ 
mit  authorizes  the  construction  of  a  sin¬ 
gle  cycle,  forced  circulation,  boiling  water 
nuclear  reactor,  known  as  the  Peach  Bot¬ 
tom  Atomic  Power  Station  Unit  No.  2,  at 
Philadelphia  Electric  Co.’s  site  in  Peach 
Bottom,  York  County,  Pa. 

Good  cause  having  been  shown  for  this 
extension  pursuant  to  section  185  of  the 


Atomic  Energy  Act  of  1954,  as  amended, 
and  §  50.55(b)  of  10  CFR  Part  50  of  the 
Commission’s  regulations:  It  is  hereby 
ordered,  That  the  latest  completion  date 
specified  in  Provisional  Construction 
Permit  No.  CPPR-37  is  extended  from 
October  1,  1970  to  April  1,  1972. 

Dated  at  Bethesda,  Md.,  this  29th  day 
of  September  1970. 

For  the  Atomic  Energy  Commission. 

Peter  A.  Morris, 

Director, 

Division  of  Reactor  Licensing. 

[F.R.  Doc.  70-13408;  Filed,  Oct.  6,  19T0; 
8:50  a.m.] 

FEDERAL  COMMUNICATIONS 
COMMISSION 

[Dockets  Nos.  19015,  19016;  FCC  70-1032] 

CHILDRESS  BROADCASTING  CORP. 
AND  MOUNTAIN  BROADCASTING 
CORP. 

Memorandum  Opinion  and  Order 
Designating  Applications  for  Con¬ 
solidated  Hearing  on  Stated  Issues 

In  regard  applications  of  Childress 
Broadcasting  Corp.,  of  West  Jef¬ 
ferson  (WKSK),  West  Jefferson,  N.C., 
Has:  1600  kc.,  1  kw.,  Day,  Requests:  580 
kc.,  500  w.,  Day,  Docket  No.  19015,  File 
No.  BP-17396;  Mountain  Broadcasting 
Corp.,  Blowing  Rock,  N.C.,  Requests:  580 
kc.,  500  w..  Day,  Docket  No.  19016,  File 
No.  BP-17688;  For  construction  permits. 

1.  The  Commission  has  before  it  for 
consideration  the  above-captioned  mu¬ 
tually  exclusive  applications,  a  petition 
to  deny,  and  pleadings  in  opposition  and 
reply  thereto. 

2.  Petitioner,  Wilkes  Broadcasting  Co., 
licensee  of  station  WATA,  Boone,  N.C., 
bases  its  claim  of  standing  as  a  party  in 
interest  on  the  allegation  that  the  pro¬ 
posed  Blowing  Rock  station  would  be  lo¬ 
cated  within  the  service  area  of  WATA 
and  would  compete  with  it  for  adver¬ 
tising  revenue,  news,  and  listeners.  The 
Commission  finds  that  petitioner  has 
standing  as  a  party  in  interest  within 
the  purview  of  section  309(d)  (1)  of  the 
Communications  Act  of  1934,  as 
amended,  FCC  v.  Sanders  Brothers  Radio 
Station.  309  U.S.  470,  9  RR  2008  (1940). 

3.  Wilkes  Broadcasting  asserts  that 
although  Mountain  Broadcasting  osten¬ 
sibly  seeks  a  station  for  Blowing  Rock, 
N.C.,  it  realistically  intends  to  serve 
Boone,  N.C.  Since  the  proposal  would 
penetrate  the  city  of  Boone  with  a  5 
mv/m  signal,  and  since  Boone  has  a 
population  five  times  greater  than  that 
of  Blowing  Rock,’  Wilkes  argues  that  the 


1  Boone  and  Blowing  Rock  are  approxi¬ 
mately  6  miles  apart  and  have  populations 
of  3,686  and  711,  respectively,  according  to 
the  1960  census.  Petitioner  estimates  that 
Boone  actually  has  a  population  over  11,000 
plus  4,600  students  in  attendance  at  Appa¬ 
lachian  State  University.  Preliminary  1970 
census  figures  show  Boone  as  having  a  popu¬ 
lation  of  8,500  and  Blowing  Rock  775. 
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applicant  has  violated  the  Commission’s 
Policy  Statement  on  section  307(b)  Con¬ 
siderations  for  Standard  Broadcast  Fa¬ 
cilities  Involving  Suburban  Communi¬ 
ties,  6  RR  2d  .1901  (1965) .  Petitioner  con¬ 
tends  that  it  has  made  a  threshold 
showing  for  the  inclusion  of  such  an 
issue.  It  argues  that  Boone  provides  the 
town  of  Blowing  Rock  with  its  commer¬ 
cial,  economic,  social,  educational,  and 
religious  needs,  and  that  the  cities  have 
no  separate  identity,  nor  distinct  broad¬ 
cast  needs.  Since  Mountain  would  be  in 
contravention  of  the  Commission’s  ac¬ 
ceptability  standards  if  it  had  proposed 
a  second  broadcast  station  at  Boone, 
petitioner  requests  a  denial  of  the  pro¬ 
posal  planned  for  Blowing  Rock. 

4.  Applicant,  in  reply,  argues  that  the 
policy  statement  does  not  apply  because 
the  larger  town,  penetrated  by  its  pro¬ 
posed  5  mv/m  contour,  does  not  have  a 
population  of  50,000  or  more  persons.  A 
threshold  showing  has  not  been  made, 
according  to  Mountain,  since  the  city- 
suburban  relationship  that  serves  as  the 
basis  for  the  5  mv/m  policy  is  not  pres¬ 
ent.  Attempting  to  refute  the  charge 
that  Blowing  Rock  is  dependent  on 
Boone  for  its  needs  as  a  community,  ap¬ 
plicant  lists  a  number  of  social  and  busi¬ 
ness  groups  that  exist  in  Blowing  Rock, 
including  its  Chamber  of  Commerce, 
Rotary  Club,  American  Legion,  etc.;  the 
distinct  services  Blowing  Rock  provides 
its  citizens  including  a  police  depart¬ 
ment,  volunteer  fire  department,  post  of¬ 
fice,  elementary  school;  and  the  number 
of  commercial  stores  open  in  Blowing 
Rock.  Applicant  maintains  that  Blowing 
Rock  has  a  distinct  identity  and  distinct 
broadcasting  needs. 

5.  In  adopting  its  policy  statement  on 
307(b)  considerations,  the  Commission 
stated  that  when  the  applicant’s  pro¬ 
posed  5  mv/m  daytime  contour  would 
penetrate  the  geographic  boundaries  of 
one  community  with  a  population  of 
over  50,000  persons  and  with  at  least 
twice  the  population  of  the  applicant's 
specified  community,  a  presumption 
would  arise  that  the  applicant  realisti¬ 
cally  proposed  to  serve  the  larger  com¬ 
munity  rather  than  its  specified  commu¬ 
nity.  If  the  larger  city  has  less  than 
50,000  population,  interested  parties  can 
still  raise  a  suburban  issue,  provided 
they  make  a  threshold  showing  that  the 
proposal  would  realistically  afford  serv¬ 
ice  primarily  to  a  community  other  than 
the  one  specified.  Where  the  population 
is  under  50,000,  however,  the  burden  pe¬ 
titioner  must  carry  is  not  a  light  one, 
V.W.B.,  Inc.,  8  FCC  2d  744,  10  RR  2d 
563  (1967),  for  “iwle  are  not  going  to 
designate  applications  for  hearing  merely 
because  they  happen  to  place  a  strong 
signal  over  a  somewhat  larger  commu¬ 
nity,  because  to  do  so  would  certainly 
disrupt  our  processes  and  enable  exist¬ 
ing  stations  to  delay  the  establishment 
of  competitive  broadcast  facilities.”  Id. 
at  745.  In  the  instant  case,  the  popula¬ 
tions  of  the  two  communities  and  their 
distance  from  one  another  argue  against 
the  existence  of  a  city-suburban  rela¬ 
tionship.  In  addition,  Blowing  Rock  has 
a  separate  elementary  school,  mayor,  and 


governmental  system,  commercial  out¬ 
lets,  and  social  clubs.  Moreover,  it  is  a 
tourist  attraction  of  some  significance 
with  national  parks  in  the  area.2  Also 
of  some  significance,  is  the  fact  that  the 
proposed  interference-free  service  area 
contains  a  number  of  communities  and 
a  total  population  of  approximately 
90,000  persons.  Thus,  there  appears  to 
be  some  merit  to  the  assertion  by  Moun¬ 
tain  that  it  will  not  be  forced  to  rely 
primarily  on  Boone  business  establish¬ 
ments  for  its  advertising  revenues.  Fi¬ 
nally,  the  fact  that  the  applicant  could 
not  have  proposed  a  facility  for  Boone 
without  violating  §  73.37  of  the  rules  is 
offset  by  the  fact  that  Mountain  has 
proposed  the  minimum  permissible  power 
for  the  new  facility  on  the  580-kc.  chan¬ 
nel.  Accordingly,  we  find  that  petitioner 
has  failed  to  make  the  requisite  thresh¬ 
old  showing. 

6.  Petitioner  charges  that  the  appli¬ 
cant,  in  its  program  survey,  misrepre¬ 
sented  the  number  of  community  leaders 
contacted  and  their  responses.  It  submits 
affidavits  from  four  individuals  who 
state  that  they  were  not  consulted  in 
connection  with  the  Mountain  proposal. 
Petitioner  also  filed  statements  from  two 
people  who  question,  to  some  extent, 
the  emphasis  placed  on  comments  they 
made  to  the  agent  of  Mountain  who  so¬ 
licited  the  suggestions.  Answering  the 
charges  of  misrepresentation,  applicant 
admits  that  one  man  listed  was  not  con¬ 
sulted  but  claims  that  he  was  listed  in¬ 
advertently.  Another  man  was  listed  er¬ 
roneously,  but  on  learning  of  the  error 
applicant  corrected  it,  approximately 
1  month  before  the  filing  of  the  petition 
to  deny.  Applicant  offered  explanations 
concerning  the  four  other  challenged 
contacts. 

7.  After  careful  study  of  the  various 
amendments  and  pleadings  submitted  by 
the  parties,  the  Commission  finds  that 
the  charge  of  misrepresentation  is  not 
well  founded.  Any  questions  concerning 
discrepancies  in  the  survey  have  been 
answered  satisfactorily  by  applicant,  and 
certain  ambiguities  concerning  inter¬ 
views  with  six  community  spokesmen 
have  been  resolved.  A  mistake  in  listing 
one  or  two  individuals  out  of  approxi¬ 
mately  50  persons  contacted  does  reflect 
upon  the  care  with  which  the  survey 
was  conducted  but  is  not,  without  more, 
a  sufficient  basis  for  raising  a  misrepre¬ 
sentation  issue.  Accordingly,  the  petition 
will  be  denied. 

8.  Examination  of  the  financial  por¬ 
tion  of  the  Mountain  Broadcasting 
Corp.’s  application  reveals  that  the 
applicant  will  require  $75,765  to  meet 
estimated  first-year  construction  and 
operation  costs,  consisting  of  down  pay¬ 
ment  on  equipment,  $7,625;  first  year 
payments  on  equipment  with  interest, 
$8,140;  land,  $500;  building,  $1,000;  mis¬ 
cellaneous  costs,  $12,500;  bank  loan  re¬ 
payments  with  interest,  $11,000;  and 
working  capital,  $35,000.  Applicant  plans 
to  meet  these  costs  with  $15,000  in  exist¬ 
ing  capital  and  a  $48,000  bank  loan. 


1  The  Blowing  Rock  applicant  estimates  a 
tourist  population  of  up  to  6,000  people. 


Thus,  it  appears  that  Mountain  Broad¬ 
casting  Corp.  will  require  an  additional 
$12,765  to  meet  construction  and  operat¬ 
ing  costs.  Therefore,  an  issue  will  be 
specified  to  permit  Mountain  Broadcast¬ 
ing  to  show  if  the  necessary  additional 
funds  will  be  available. 

9.  In  Suburban  Broadcasters,  30  FCC 
1020,  20  RR  951  (1961) ,  in  City  of  Cam¬ 
den  ( WCAM) ,  18  FCC  2d  412,  16  RR  2d 
555  (1969),  and  more  recently  in  our 
proposed  Primer  on  Ascertainment  of 
Community  Problems  by  Broadcast  Ap¬ 
plicants,  FCC  69-1402,  released  Decem¬ 
ber  19, 1969,  we  indicated  that  applicants 
were  expected  to  provide  full  informa¬ 
tion  on  their  awareness  of  and  respon¬ 
siveness  to  local  community  needs  and 
interests.  In  this  case,  neither  applicant 
has  submitted  sufficient  information  to 
enable  the  Commission  to  determine 
whether  a  representative  cross-section  of 
community  leaders  and  the  general  pub¬ 
lic  has  been  consulted.  Accordingly,  a 
Suburban  issue  will  be  specified. 

10.  The  indicated  efficiency  of  the  pro¬ 
posed  WKSK  antenna  system  is  below 
the  minimum  (175  mv/m/kw)  required 
by  §  73.182(r)  of  the  Commission’s  rules. 
Therefore,  an  appropriate  condition 
will  be  included  to  establish  that  mini¬ 
mum  efficiency  has  been  achieved.  More¬ 
over,  it  has  not  been  determined  whether 
the  WKSK  antenna  tower  would  con¬ 
stitute  a  menace  to  air  navigation,  and 
this  matter  will  be  placed  in  issue. 

11.  The  respective  proposals,  although 
for  different  communities,  would  serve 
substantial  areas  in  common.  Conse¬ 
quently,  in  addition  to  determining 
pursuant  to  section  307(b)  of  the  Com¬ 
munications  Act  of  1934,  as  amended, 
which  of  the  proposals  would  better  pro¬ 
vide  a  fair,  efficient  and  equitable  dis¬ 
tribution  of  radio  service,  a  contingent 
comparative  issue  will  also  be  specified. 

12.  Except  as  indicated  by  the  issues 
specified  below,  the  applicants  are  quali¬ 
fied  to  construct  and  operate  as  pro¬ 
posed.  However,  since  the  proposals  are 
mutually  exclusive  and  for  other  rea¬ 
sons  indicated  above,  the  Commission  is 
unable  to  make  the  statutory  finding 
that  a  grant  of  the  applications  would 
serve  the  public  interest,  convenience 
and  necessity,  and  is  of  the  opinion  that 
the  applications  must  be  designated  for 
hearing  in  a  consolidated  proceeding  on 
the  issues  set  forth  below. 

13.  Accordingly,  it  is  ordered.  That, 
pursuant  to  section  309(e)  of  the  Com¬ 
munications  Act  of  1934,  as  amended, 
the  applications  are  designated  for  hear¬ 
ing  in  a  consolidated  proceeding,  at  a 
time  and  place  to  be  specified  in  a  sub  ¬ 
sequent  order,  upon  the  following  issues: 

(1)  To  determine  the  areas  and  popu¬ 
lations  which  may  be  expected  to  gain 
or  lose  primary  service  f-rom  the  pro¬ 
posed  operation  of  Station  WKSK  and 
the  availability  of  other  primary  aural 
service  to  such  areas  and  populations  ( 1 
mv/m  or  greater  in  the  case  of  FM). 

(2)  To  determine  the  areas  and  popu¬ 
lations  which  would  receive  primary 
service  from  Mountain  Broadcasting 
Corp.,  and  the  availability  of  other  pri¬ 
mary  aural  service  to  such  areas  and 
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populations  (1  mv/m  or  greater  in  the 
case  of  FM). 

(3)  To  determine  the  source  of  addi¬ 
tional  funds  required  by  Mountain  Broad¬ 
casting  Corp.,  and,  in  the  light  thereof, 
whether  Mountain  Broadcasting  Corp. 
is  financially  qualified. 

(4)  To  determine  the  efforts  made  by 
the  applicants  to  ascertain  the  needs  and 
interests  of  the  areas  to  be  served  and 
the  means  by  which  they  propose  to  meet 
those  needs  and  interests. 

(5)  To  determine  whether  there  is  a 
reasonable  possibility  that  the  tower 
height  and  location  proposed  by  station 
WKSK  would  constitute  a  menace  to  air 
navigation. 

(6)  To  determine,  in  the  light  of  sec¬ 
tion  307(b)  of  the  Communications  Act 
of  1934,  as  amended,  which  of  the  pro¬ 
posals  would  better  provide  a  fair,  ef¬ 
ficient,  and  equitable  distribution  of 
radio  service. 

(7)  To  determine,  in  the  event  it  is 
concluded  that  a  choice  between  the  ap¬ 
plications  should  not  be  based  solely  on 
considerations  relating  to  section  307(b) , 
which  of  the  operations  proposed  in  the 
above-captioned  applications  would  bet¬ 
ter  serve  the  public  interest. 

(8)  To  determine,  in  the  light  of  the 
evidence  adduced  pursuant  to  the  fore¬ 
going  issues  which,  if  either,  of  the  ap¬ 
plications  should  be  granted. 

14.  It  is  further  ordered,  That  the  pe¬ 
tition  to  deny,  filed  by  Wilkes  Broadcast¬ 
ing  Co.,  licensee  of  station  WATA,  Boone, 
N.C.,  against  the  Mountain  Broadcasting 
Corp.  application  is  denied. 

15.  It  is  further  ordered,  That  the  Fed¬ 
eral  Aviation  Administration  is  made  a 
party  to  the  proceeding. 

16.  It  is  further  ordered.  That,  in  the 
event  of  a  grant  of  the  application  of 
Childress  Broadcasting  Corp.  of  West 
Jefferson,  the  construction  permit  shall 
include  the  following  condition: 

Before  program  tests  are  authorized,  per¬ 
mittee  shall  submit  a  nondirectlonal  proof  of 
performance  to  establish  that  the  RMS  field 
complies  with  the  minimum  efficiency  re¬ 
quirements  of  §  73.182 (r)  of  the  Commis¬ 
sion’s  rules. 

17.  It  is  further  ordered.  That,  to  avail 
themselves  of  the  opportunity  to  be 
heard,  the  applicants  and  party  respond¬ 
ent  herein,  pursuant  to  §  1.221(c)  of 
the  Commission’s  rules,  in  person  or  by 
attorney,  shall,  within  20  days  of  the 
mailing  of  this  order,  file  with  the  Com¬ 
mission  in  triplicate,  a  written  appear¬ 
ance  stating  an  intention  to  appear  on 
the  date  fixed  for  the  hearing  and  pre¬ 
sent  evidence  on  the  issues  specified  in 
this  Order. 

18.  It  is  further  ordered.  That  the  ap¬ 
plicants  herein  shall,  pursuant  to  section 
311(a)(2)  of  the  Communications  Act 
of  1934,  as  amended,  and  S  1.594  of  the 
Commission’s  rules,  give  notice  of  the 
hearing,  either  individually  or,  if  feasible 
and  consistent  with  the  rules,  jointly, 
within  the  time  and  in  the  manner  pre¬ 
scribed  in  such  rule,  and  shall  advise  the 
Commission  of  the  publication  of  such 
notice  as  required  by  §  1.594(g)  of  the 
rules. 


Adopted:  September  23,  1970. 

Released:  October  2,  1970. 

Federal  Communications 

Commission, 

[seal]  Ben  F.  Waple, 

Secretary. 

[F.R.  Doc.  70-13406;  Filed,  Oct.  6.  1970; 

8:50  a.m.j 

[Dockets  Nos.  19022,  19023;  FCC  70-1035] 

WRMF,  INC.  AND  ST.  LUCIE 
BROADCASTING  CO. 

Memorandum  Opinion  and  Order 
Designating  Applications  for  Con¬ 
solidated  Hearing  on  Stated  Issues 

In  regard  applications  of  WRMF,  Inc. 
(WRMF),  Titusville,  Fla.,  Has:  1050  kc., 
500  w..  Day,  Requests:  1060  kc.,  5  kw.,  10 
kw.-LS,  DA-2,  U,  Docket  No.  19022,  File 
No.  BP-17486;  Walter  A.  Duke,  trading  as 
St.  Lucie  Broadcasting  Co.,  Fort  Pierce, 
Fla.,  Requests:  1070  kc.,  1  kw.,  DA-Day, 
Docket  No.  19023,  File  No.  BP-17713;  For 
construction  permits. 

1.  The  Commission  has  before  it  for 
consideration  the  above-captioned  ap¬ 
plications  which  are  mutually  exclusive 
in  that  simultaneous  operation  of  the 
stations  as  proposed  would  result  in  pro¬ 
hibited  overlap  of  contours  as  defined  by 
§  73.37  of  the  Commission’s  rules.  Also 
before  the  Commission  is  a  petition  filed 
by  St.  Lucie  Broadcasting  Co.  (here¬ 
after  St.  Lucie)  on  April  7,  1967,  which 
requests  reconsideration  of  our  ac¬ 
tion  dismissing  its  originally  tendered 
application.1 

2.  The  basis  of  St.  Lucie’s  petition  for 
reconsideration  is  the  showing  of  pro¬ 
hibited  overlap  by  Radio  Florida  Broad¬ 
casters  (station  WFIV,  Kissimmee,  Fla.) . 
St.  Lucie  contends  in  response  to  WFIV’s 
request  for  dismissal  of  the  St.  Lucie  ap¬ 
plication  that  WFIV’s  measurement  pro¬ 
cedures  were  not  in  accordance  with  the 
Commission’s  rules.  WFIV  admitted  the 
deviations  and  set  forth  reasons  to  justify 
them.  We  then  made  our  finding  that  the 
deviations  were  within  the  range  afforded 
by  §  73.181(d)  of  the  rules  and  that  there 
was  in  fact  prohibited  overlap  between 
the  proposal  and  station  WFIV.  We 
therefore  dismissed  the  St.  Lucie  appli¬ 
cation  pursuant  to  §§  73.37(a)  and  1.564 
(b)  of  the  rules,  and  in  accordance  with 
our  findings  in  Mansfield  Broadcasting 
Company,  4  FCC  2d  154,  8  RR  2d  155.* 


1  St.  Lucie  Broadcasting  originally  filed  an 
application  for  operation  on  1070  kilocycles 
with  a  different  radiation  pattern  on  Janu¬ 
ary  19, 1966.  However,  field  intensity  measure¬ 
ment  data  submitted  after  acceptance  of  that 
application  revealed  prohibited  overlap  with 
station  WFIV,  Kissimmee,  Fla.  Hence,  that 
application  was  dismissed  on  Mar.  1,  1967 
(FCC  67-254,  255).  The  instant  application 
was  tendered  on  Apr.  19,  1967,  and  will  be 
accepted  for  filing  as  of  that  date. 

*  Section  73.37  sets  forth  the  “go-no  go” 
acceptance  criteria,  5  1.564(b)  provides  that 
acceptance  will  not  preclude  subsequent  dis¬ 
missal  of  the  application  if  it  is  found  to  be 
patently  not  in  accordance  with  the  Commis¬ 
sion’s  rules,  and  the  Mansfield  decision  holds 
that  the  Commission  must  decide  on  the 
basis  of  the  data  before  it  whether  an  appli¬ 
cation  is  or  is  not  acceptable. 


3.  St.  Lucie  contends  that  WFIV  pre¬ 
sented  new  material  in  its  reply,  and  that 
therefore  it  did  not  have  an  opportunity 
to  comment  on  this  matter,  and  that  it, 
accordingly,  has  been  denied  due  process. 

On  the  basis  of  the  facts  and  our  findings 
referred  to  above,  this  contention  is  not 
well  taken.  Furthermore,  the  petitioner 
did  not  submit  any  measurement  data 
that  would  refute  the  WFTV  data,  and  in 
fact  did  not  pursue  this  claim.  Instead, 

St.  Lucie  chose  to  amend  its  engineering 
so  as  to  eliminate  the  conflict  with  WFIV, 
and  to  ask,  in  the  alternative,  for  waiver 
of  §  1.571(c)  of  the  rules  and  for  expe¬ 
dited  action  on  its  new  proposal.  There¬ 
fore,  St.  Lucie’s  petition  for  reconsidera¬ 
tion  of  our  action  dismissing  its  original 
application  will  be  dismissed.  However, 
its  application  which  was  tendered  on 
April  19,  1967,  is  accepted  for  filing  as  of 
that  date,  and  will  be  designated  for 
hearing  in  this  proceeding  with  the  pro¬ 
posal  of  WRMF,  Inc.,  with  which  it  is 
mutually  exclusive.  Section  1.580(b)  of 
the  Commission’s  rules  provides  that  no 
application  will  be  acted  upon  less  than 
30  days  following  issuance  of  public 
notice  of  the  acceptance  of  the  applica¬ 
tion.  However,  the  Commission  will,  on 
its  own  motion,  waive  this  section  in 
order  that  these  applications  may  pro¬ 
ceed  to  hearing  without  further  delay.3 

4.  In  Suburban  Broadcasters,  30  FCC 
1021,  20  RR  951  (1961),  City  of  Camden, 
18  FCC  2d  412,  16  RR  2d  555  (1969), 
and  more  recently  in  our  proposed 
Primer  on  Ascertainment  of  Community 
Problems  by  Broadcast  Applicants,  FCC 
69-1402,  released  December  19,  1969,  the 
Commission  has  indicated  that  appli¬ 
cants  were  expected  to  provide  full  in¬ 
formation  on  their  awareness  of  and 
responsiveness  to  local  community  needs 
and  interests.  We  also  stated  in  Cam¬ 
den  that  the  applicant  should  indicate 
by  cross-sectional  survey,  statistically 
reliable  sampling,  or  other  valid  method, 
that  the  range  of  groups,  leaders,  and 
individuals  consulted  is  truly  represent¬ 
ative  of  the  economic,  social,  political, 
cultural,  and  other  elements  of  the 
community.  St.  Lucie  Broadcasting  Co. 
appears  to  have  contacted  far  less  than 
an  adequate  cross-section  of  the  people 
that  would  receive  service,  and  has  pre¬ 
sented  no  specific  comments  received 
concerning  the  needs  and  interests  of 
the  people  within  the  proposed  service 
area.  WRMF,  Inc.,  likewise,  appears  not 
to  have  contacted  an  adequate  cross- 
section  of  the  people  to  be  served,  and 
little  or  no  contact  has  been  indicated 
with  people  residing  in  new  areas  to  be 
served  outside  of  the  city  of  Titusville. 
This  proposed  operation  of  WRMF  would 
result  in  service  to  an  additional  78,844 
people  during  the  daytime  period  and 
32,699  during  nighttime  hours.  Fina’ly, 
this  applicant  has  not  presented  specific 


*  In  view  of  St.  Lucie’s  new  publication  of 
notice,  completed  as  of  Nov.  4,  1969,  of  filing 
of  the  instant  application,  and  the  other 
circumstances  in  this  case,  It  does  not  appear 
that  this  waiver  will  prejudice  any  potential 
interested  parties.  St.  Lucie’s  alternative  re¬ 
quest  in  its  petition  for  waiver  of  §  1.571(c) 
and  our  processing  rules,  for  “expeditious” 
consideration  of  the  application,  is  now  moot. 
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suggestions  received  from  those  indi¬ 
viduals  consulted.  Accordingly,  Suburban 
community  needs  issues  are  being  speci¬ 
fied  in  this  proceeding. 

5.  Since  both  applicants  have  failed 
to  keep  the  financial  portion  of  their 
proposals  current,  they  will  be  required 
to  establish  their  qualifications  in  hear¬ 
ing  and  appropriate  issues  will  be 
included. 

6.  From  the  information  before  the 
Commission,  it  appears  that  these  appli¬ 
cants  are  qualified  to  construct  and 
operate  as  proposed,  except  as  indicated 
by  the  following  issues.  However,  for  the 
reasons  indicated  above,  they  must  be 
designated  for  a  hearing  in  a  consoli¬ 
dated  proceeding. 

7.  Accordingly,  it  is  ordered,  That, 
pursuant  to  section  309(e)  of  the  Com¬ 
munications  Act  of  1934,  as  amended, 
the  above-captioned  and  described  ap¬ 
plicants  are  designated  for  hearing  in  a 
consolidated  proceeding  at  a  time  and 
place  to  be  specified  in  a  subsequent 
order,  upon  the  following  issues: 

(1)  To  determine  the  areas  and  popu¬ 
lations  which  may  be  expected  to  gain 
or  lose  primary  service  from  the  proposed 
operation  of  station  WRMF  and  the 
availability  of  other  primary  aural  (1 
mv/m  or  greater  in  the  case  of  FM) 
service  to  such  areas  and  populations. 

(2)  To  determine  the  areas  and  popu¬ 
lations  which  would  receive  primary 
service  from  the  proposal  of  the  St.  Lucie 
Broadcasting  Co.  and  the  availability  of 
other  primary  aural  service  (1  mv/m 
or  greater  in  the  case  of  FM)  to  such 
areas  and  populations. 

(3)  To  determine  whether  WRMF, 
Inc.,  is  financially  qualified  to  construct 
and  operate  as  proposed  for  1  year 
without  revenues. 

(4)  To  determine  whether  the  St. 
Lucie  Broadcasting  Co.  is  financially 
qualified  to  construct  and  operate  as 
proposed  for  1  year  without  revenues. 

(5)  To  determine  the  efforts  made  by 
WRMF,  Inc.,  to  ascertain  the  commu¬ 
nity  needs  and  interests  of  the  area  to  be 
served  and  the  means  by  which  it  pro¬ 
poses  to  meet  those  needs. 

(6)  To  determine  the  efforts  made  by 
St.  Lucie  Broadcasting  Co.  to  ascertain 
the  needs  and  interests  of  the  area  to  be 
served  and  the  means  by  which  it  pro¬ 
poses  to  meet  those  needs. 

(7)  To  determine,  in  the  light  of  sec¬ 
tion  307(b)  of  the  Communications  Act 
of  1934,  as  amended,  which  of  the  pro¬ 
posals  would  better  provide  a  fair,  effi¬ 
cient  and  equitable  distribution  of  radio 
service. 

(8)  To  determine,  in  the  light  of  the 
evidence  adduced,  pursuant  to  the  fore¬ 
going  issues  which,  if  either,  of  the  ap¬ 
plications  should  be  granted. 

8.  It  is  further  ordered,  That  the  St. 
Lucie  Broadcasting  Co.  petition  for 
reconsideration  is  hereby  dismissed. 

9.  It  is  further  ordered,  That  any 
authorization  of  the  WRMF  proposal 
shall  be  subject  to  the  following  condi¬ 
tion:  • 

Permittee  shall  install  a  properly  designed 
monitor  as  a  means  of  correctly  indicating 
the  relative  phase  of  the  currents  in  the  sev¬ 
eral  elements  of  the  directional  antenna 


system  with  a  resolution  of  0.1°  and  the 
ratio  of  currents  to  within  0.1  percent. 

10.  It  is  further  ordered,  That  the  pro¬ 
visions  of  §  1.580(b)  of  the  Commission’s 
rules  are  hereby  waived. 

11.  It  is  further  ordered,  That,  to  avail 
themselves  of  the  opportunity  to  be 
heard,  the  applicants  herein,  pursuant  to 
§  1.221(c)  of  the  Commission’s  rules,  in 
person  or  by  attorney,  shall,  within  20 
days  of  the  mailing  of  this  order,  file  with 
the  Commission  in  triplicate,  a  written 
appearance  stating  an  intention  to  ap¬ 
pear  on  the  date  fixed  for  the  hearing  and 
present  evidence  on  the  issues  specified 
in  this  order. 

12.  It  is  further  ordered.  That  the  ap¬ 
plicants  herein  shall,  pursuant  to  section 
311(a)(2)  of  the  Communications  Act 
of  1934,  as  amended,  and  §  1.594  of  the 
Commission’s  rules,  give  notice  of  the 
hearing,  either  individually  or,  if  feasible 
and  consistent  with  the  rules,  jointly, 
within  the  time  and  in  the  manner  pre¬ 
scribed  in  such  rule,  and  shall  advise  the 
Commission  of  the  publication  of  such 
notice  as  required  by  §  1.594(g)  of  the 
rules. 

Adopted:  September  23, 1970. 

Released:  October  2, 1970. 

Federal  Communications 
Commission, 

r seal]  Ben  F.  Waple, 

Secretary. 

| PR.  Doc.  70-13407;  Filed,  Oct.  6,  1970; 

8:50  a.m.] 


FEDERAL  MARITIME  COMMISSION 

PACIFIC  WESTBOUND  CONFERENCE 
Notice  of  Agreement  Filed 

Notice  is  hereby  given  that  the  follow¬ 
ing  agreement  has  been  filed  with  the 
Commission  for  approval  pursuant  to 
section  15  of  the  Shipping  Act,  1916,  as 
amended  (39  Stat.  733,  75  Stat.  763,  46 
U.S.C.  814) . 

Interested  parties  may  inspect  and  ob¬ 
tain  a  copy  of  the  agreement  at  the 
Washington  office  of  the  Federal  Mari¬ 
time  Commission,  1405  I  Street  NW., 
Room  1202;  or  may  inspect  the  agree¬ 
ment  at  the  Field  Offices  located  at  New 
York,  N.Y.,  New  Orleans,  La.,  and  San 
Francisco,  Calif.  Comments  on  such 
agreements,  including  requests  for  hear¬ 
ing,  may  be  submitted  to  the  Secretary, 
Federal  Maritime  Commission,  Washing¬ 
ton,  D.C.  20573,  within  20  days  after  pub¬ 
lication  of  this  notice  in  the  Federal 
Register.  Any  person  desiring  a  hearing 
on  the  proposed  agreement  shall  provide 
a  clear  and  concise  statement  of  the  mat¬ 
ters  upon  which  they  desire  to  adduce 
evidence.  An  allegation  of  discrimination 
or  unfairness  shall  be  accompanied  by 
a  statement  describing  the  discrimina¬ 
tion  or  unfairness  with  particularity.  If 
a  violation  of  the  Act  or  detriment  to 
the  commerce  of  the  United  States  is 
alleged,  the  statement  shall  set  forth 
with  particularity  the  acts  and  circum¬ 
stances  said  to  constitute  such  violation 
or  detriment  to  commerce. 


A  copy  of  any  such  statement  should 
also  be  forwarded  to  the  party  filing 
the  agreement  (as  indicated  hereinafter) 
and  the  statement  should  indicate  that 
this  has  been  done. 

Notice  of  agreement  filed  by : 

Mr.  W.  C.  Galloway,  Chairman,  Pacific  West¬ 
bound  Conference,  635  Sacramento  Street, 

San  Francisco,  Calif.  94111. 

Agreement  No.  57-91  between  the 
member  lines  of  the  Pacific  Westbound 
Conference  modifies  Article  11  of  the 
Appendix  to  the  basic  agreement,  as 
amended.  The  subject  modification  which 
covers  “rates  to  differential  ports”  re¬ 
duces  the  Saigon  differential  from  $3.50 
to  $2  per  ton  over  the  Hong  Kong  rate. 

Dated:  October  1,  1970. 

By  order  of  the  Federal  Maritime 
Commission. 

Francis  C.  Hurney, 

Secretary. 

|F.R.  Doc.  70-13359;  Filed,  Oct.  6,  1970; 

8:46  a.m.] 


TRANS-PACIFIC  FREIGHT 
CONFERENCE  (JAPAN) 

Notice  of  Agreement  Filed 

Notice  is  hereby  given  that  the  follow¬ 
ing  agreement  has  been  filed  with  the 
Commission  for  approval  pursuant  to 
section  15  of  the  Shipping  Act,  1916,  as 
amended  (39  Stat.  733,  75  Stat.  763,  46 
U.S.C.  814). 

Interested  parties  may  inspect  and  ob¬ 
tain  a  copy  of  the  agreement  at  the 
Washington  office  of  the  Federal  Mari¬ 
time  Commission,  1405  I  Street  NW., 
Room  1202;  or  may  inspect  the  agree¬ 
ment  at  the  Field  Offices  located  at  New 
York,  N.Y.,  New  Orleans,  La.,  and  San 
Francisco,  Calif.  Comments  on  such 
agreements,  including  requests  for  hear¬ 
ing,  may  be  submitted  to  the  Secretary, 
Federal  Maritime  Commission,  Wash¬ 
ington,  D.C.  20573,  within  20  days  after 
publication  of  this  notice  in  the  Federal 
Register.  Any  person  desiring  a  hearing 
on  the  proposed  agreement  shall  provide 
a  clear  and  concise  statement  of  the 
matters  upon  which  they  desire  to  ad¬ 
duce  evidence.  An  allegation  of  discrim¬ 
ination  or  unfairness  shall  be  accom¬ 
panied  by  a  statement  describing  the 
discrimination  or  unfairness  with  par¬ 
ticularity.  If  a  violation  of  the  Act  or 
detriment  to  the  commerce  of  the  United 
States  is  alleged,  the  statement  shall  set 
fcfrth  with  particularity  the  acts  and 
circumstances  said  to  constitute  such 
violation  or  detriment  to  commerce. 

A  copy  of  any  such  statement  should 
also  be  forwarded  to  the  party  filing  the 
agreement  (as  indicated  hereinafter) 
and  the  statement  should ’indicate  that 
this  has  been  done. 

Notice  of  agreement  filed  by : 

Mr.  James  E.  Mazure.  Chairman,  Trans-Pa¬ 
cific  Freight  Conference  (Japan),  Sumi¬ 
tomo  Seimei  Yaesu  Building,  Second  Floor, 
3,  4-Chrome  Yaesu,  Chuo-ku,  Tokyo  104, 
Japan. 

Agreement  No.  159-47  would  modify 
the  Trans-Pacific  Freight  Conference’s 
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(Japan)  basic  agreement  to  permit  the 
Conference’s  Chairman  some  discretion 
in  making  appointments  to  the  Confer¬ 
ence’s  Rate  Committee.  To  this  end,  the 
Chairman  would  be  empowered  to  ex¬ 
pand  the  Committee  from  three  to  five 
members,  as  Conference  business  re¬ 
quires,  for  periods  of  time  ranging  from 
3  to  9  months. 

Dated:  October  1,  1970. 

By  order  of  the  Federal  Maritime 
Commission. 

Francis  C.  Hurney, 

Secretary. 

[P.R.  Doc.  70-13360;  FUed,  Oct.  6,  1970; 
8:46  a.m.) 

INTERIM  COMPLIANCE  PANEL 
(COAL  MINE  HEALTH  AND 
SAFETY) 

BLACK  DIAMOND  FUEL  CO.  AND 
LANE  HOLLOW  COAL  CO. 

Notice  of  Opportunity  for  Public 
Hearing 

Applications  for  Renewal  Permits  for 
Noncompliance  with  the  Interim  Man¬ 
datory  Dust  Standard  (3.0  mg./m.3)  have 
been  accepted  for  consideration  as 
follows: 

(1)  ICP  Docket  No.  10146,  Black  Diamond 
Fuel  Co.,  Mine  No.  9,  USBM  ID  No. 
44  015340,  Conaway,  Buchanan  County,  Va., 
section  ID  No.  001  (S.  East  Main.). 

(2)  ICP  Docket  No.  11442,  Lane  Hollow 
Coal  Co.,  Mine  No.  17,  USBM  ID  No. 
44  017130,  Grundy,  Buchanan  County,  Va., 
section  ID  No.  001  (Mains.). 

In  accordance  with  the  provisions  of 
section  202(b)(4)  of  the  Federal  Coal 
Mine  Health  and  Safety  Act  of  1969 
(83  Stat.  742,  et  seq.,  Public  Law  91-173) , 
notice  is  hereby  given  that  requests  for 
public  hearing  as  to  an  application  for 
renewal  may  be  filed  with  n  15  days  after 
publication' of  this  notice.  Requests  for 
public  hearing  must  be  completed  in  ac¬ 
cordance  with  30  CFR,  Part  505  (35  Fit. 
11296,  July  15,  1970),  copies  of  which 
may  be  obtained  from  the  panel  on 
request. 

A  copy  of  the  application  is  available 
for  inspection  and  requests  for  public 
hearing  may  be  filed  in  the  office  of  the 
Correspondence  Control  Officer,  Interim 
Compliance  Panel,  Suite  800,  1730  K 
Street  NW,  Washington,  D.C.  20006. 

George  A.  Hornbeck, 

Chairman, 

Interim  Compliance  Panel. 
October  1,  1970. 

[Fit.  Doc.  70-13392;  Filed,  Oct.  6,  1970; 
8:49  am.) 


WESTMORELAND  COAL  CO.  AND 
PITTSBURGH  COAL  CO. 

Notice  of  Opportunity  for  Public 
Hearing 

Applications  for  Renewal  Permits  for 
Noncompliance  with  the  Interim  Man¬ 


datory  Dust  Standard  (3.0  mg./m.3)  have 
been  accepted  for  consideration  as 
follows: 

(1)  ICP  Docket  No.  10647,  Westmoreland 
Coal  Co.,  Wentz  Mine  No.  1,  USBM  ID  No. 

44  00302  0,  Big  Stone  Gap,  Wise  County, 
Va..  section  ID  No.  001  (2  North). 

(2)  ICP  Docket  No.  10255,  Pittsburgh  Coal 
Co.,  Renton  Mine,  USBM  ID  No.  36  00807  0, 
Library,  Allegheny  County,  Pa.;  section  002 
(52  Butt);  section  004  (13  Flat — N.E.);  sec¬ 
tion  006  (10  South). 

In  accordance  with  the  provisions  of 
section  202(b)(4)  of  the  Federal  Coal 
Mine  Health  and  Safety  Act  of  1969 
(83  Stat.  742,  et  seq..  Public  Law  91-173) , 
notice  is  hereby  given  that  requests  for 
public  hearing  as  to  an  application  for 
renewal  may  be  filed  within  15  days  after 
publication  of  this  notice.  Requests  for 
public  hearing  must  be  completed  in  ac¬ 
cordance  with  30  CFR,  Part  505  (35  F.R. 
11296,  July  15,  1970),  copies  of  which 
may  be  obtained  from  the  panel  on 
request. 

A  copy  of  the  application  is  available 
for  inspection  and  requests  for  public 
hearing  may  be  filed  in  the  office  of  the 
Correspondence  Control  Officer,  Interim 
Compliance  Panel,  Suite  800,  1730  K 
Street  NW.,  Washington,  D.C.  20006. 

George  A.  Hornbeck, 
Chairman, 

Interim  Compliance  Panel. 
October  2,  1970. 

[F.R.  Doc.  70-13393;  Filed,  Oct.  0,  1970; 
8:49  am.) 

SECURITIES  AND  EXCHANGE 
COMMISSION 

1812-2795] 

FIRST  MIDWEST  CAPITAL  CORP. 

Notice  of  Filing  of  Application  for 
Order  Exempting  Certain  Transac¬ 
tions 

September  30, 1970. 

Notice  is  hereby  given  that  First  Mid¬ 
west  Capital  Corp.  (First  Midwest) ,  703 
Northstar  Center,  110  South  Seventh 
Street,  Minneapolis,  Minn.  55402,  a  Min¬ 
nesota  corporation  registered  as  a  closed- 
end,  non-diversified,  management  type 
investment  company  under  the  Invest¬ 
ment  Company  Act  of  1940  (Act)  has 
filed  an  application  pursuant  to  section 
6(c)  of  the  Act  requesting  an  order  of  the 
Commission  for  certain  exemptions  from 
sections  12(e),  17(a),  and  17(d)  of  the 
Act.  All  interested  persons  are  referred  to 
the  application  on  file  with  the  Commis¬ 
sion  for  a  statement  of  the  representa¬ 
tions  therein,  which  are  summarized 
below: 

First  Midwest,  licensed  as  a  small  busi¬ 
ness  investment  company  under  the 
Small  Business  Investment  Act  of  1958, 
was  organized  and  commenced  opera¬ 
tions  in  1959.  In  order  to  provide  a  frame¬ 
work  within  which  it  can  retain  and  op¬ 
erate  a  portion  of  its  assets  under  the 
Small  Business  Administration  (SBA) 
program  and  at  the  same  time  free  the 
greater  portion  of  its  assets  to  enable  it 


to  take  advantage  of  investment  oppor¬ 
tunities  not  contemplated  under  that 
program,  First  Midwest  proposes  to  cause 
its  license  as  a  small  business  investment 
company  (SBIC),  its  name  and  a  por¬ 
tion  of  its  assets  to  be  transferred  to 
a  new  corporation  (SBIC  Subsidiary)  or¬ 
ganized  by  First  Midwest  which  will  reg¬ 
ister  under  the  Act  as  a  closed-end,  non- 
diversified  investment  company  and  will 
operate  as  a  small  business  investment 
company  wholly  owned  by  First  Midwest. 
First  Midwest  will  change  its  name  to 
First  Midwest  Corporation,  and  continue 
to  opearte  as  a  closed-end,  non-diversi¬ 
fied  investment  company.  First  Midwest 
proposes  to  continue  to  engage,  and  to 
cause  SBIC  Subsidiary  to  engage,  in  the 
business  of  furnishing  capital  to  industry, 
financing  promotional  enterprises,  pur¬ 
chasing  securities  of  issuers  for  which  no 
ready  market  is  in  existence,  and  reorga¬ 
nizing  companies  or  similar  activities. 

First  Midwest  owns  68  percent  of  the 
outstanding  stock  of  Universal  Warren 
Co.  (Warren),  a  Michigan  corporation. 
Were  First  Midwest  to  remain  an  SBIC, 
it  would  be  required  to  reduce  its  invest¬ 
ment  in  Warren  because  of  its  control 
position  in  that  company.  First  Midwest 
proposes,  upon  transfer  of  its  license  as 
an  SBIC  to  SBIC  Subsidiary,  to  retain 
and  increase  its  investment  in  Warren 
and  has  entered  into  an  agreement  with 
Medical  Investment  Corp.  (MIC),  pro¬ 
viding  for  the  acquisition  by  First  Mid¬ 
west  of  MIC’s  15  percent  stock  interest  in 
Warren  in  exchange  for  common  stock  of 
First  Midwest. 

The  proposed  transactions  of  First 
Midwest  with  SBIC  Subsidiary  and  with 
MIC  have  been  approved  by  the  share¬ 
holders  of  First  Midwest.  The  proposed 
investment  of  First  Midwest  in  SBIC 
Subsidiary,  that  is,  the  value  of  the 
assets  of  First  Midwest  proposed  to  be 
transferred  to  SBIC  Subsidiary  less  the 
debt  of  First  Midwest  to  the  SBA  pro¬ 
posed  to  be  assumed  by  SBIC  Subsidiary, 
amounts  to  23.1  percent  of  First  Mid¬ 
west’s  total  assets  on  a  corporate  basis 
prior  to  the  transfer  and  29.85  percent 
of  First  Midwest’s  total  assets  on  a  cor¬ 
porate  basis  after  the  transfer,  in  each 
case  pro  forma  to  reflect  First  Midwest’s 
proposed  additional  investment  in 
Warren. 

First  Midwest  has  agreed,  for  itself 
and  for  SBIC  Subsidiary,  that  the  of  the 
Commission  herein  may  include  the  fol¬ 
lowing  conditions: 

1.  After  the  initial  transfer  of  assets 
and  liabilities  by  First  Midwest  to  SBIC 
Subsidiary,  First  Midwest  will  not  make 
any  further  investment  in  SBIC  Subsidi¬ 
ary  if  the  aggregate  value  of  any  existing 
investment  plus  the  cost  of  any  addi¬ 
tional  investment  in  SBIC  Subsidiary 
would  exceed  25  percent  of  the  value  of 
First  Midwest’s  total  assets  on  a  corpo¬ 
rate  basis  after  the  making  of  the  addi¬ 
tional  investment: 

2.  At  all  times,  First  Midwest  will  own 
and  hold,  beneficially  and  of  record,  all 
of  the  outstanding  capital  stock  of  SBIC 
Subsidiary: 

3.  First  Midwest  will  not  cause  or  per¬ 
mit  SBIC  Subsidiary  to  change  any  of  its 
fundamental  investment  policies,  or  take 
any  other  action  referred  to  in  section 
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13(a)  of  the  Act,  unless  such  action  shall 
have  been  authorized  by  First  Midwest 
after  approval  of  such  action  by  a  vote 
of  a  majority  (as  defined  in  the  Act)  of 
the  outstanding  voting  securities  of  First 
Midwest; 

4.  First  Midwest  will  not  cause  or  per¬ 
mit  SBIC  Subsidiary  to  enter  into,  renew 
or  perform  any  investment  advisory  or 
underwriting  contract  or  agreement, 
written  or  oral,  as  contemplated  by  sec¬ 
tion  15  of  the  Act,  unless  the  terms  of 
such  contracts  or  agreements  and  any 
renewal  thereof  shall  have  been  approved 
in  compliance  with  said  section  15,  and 
where  any  vote  of  the  stockholders  of 
SBIC  Subsidiary  would  be  required  by 
said  section  15,  unless  the  stockholders 
of  First  Midwest  also  shall  have  approved 
the  same  by  vote  of  a  majority  (as  de¬ 
fined  in  the  Act)  of  the  outstanding  vot¬ 
ing  securities  of  First  Midwest,  or  where 
any  action  of  the  directors  of  SBIC  Sub¬ 
sidiary  would  be  required  by  said  section 
15,  unless  the  board  of  directors  of  First 
Midwest,  including  a  majority  of  those 
directors  who  are  not  parties  to  any  such 
contract  or  agreement  or  affiliated  person 
of  any  such  party,  also  shall  have  ap¬ 
proved  the  same; 

5.  Subject  to  First  Midwest,  individu¬ 
ally,  and  First  Midwest  and  SBIC  Sub¬ 
sidiary,  on  a  consolidated  basis,  having 
the  asset  coverage  required  by  section 
18(a)  of  the  Act  immediately  after  the 
issuance  or  sale  of  any  senior  securities: 

A.  First  Midwest  may  issue  and  sell  to 
one  or  more  banks,  or  to  one  or  more 
insurance  companies  (but  not  to  both  a 
bank  or  banks  and  an  insurance  com¬ 
pany  or  insurance  companies),  its  un¬ 
secured  promissory  notes  or  its  other 
unsecured  evidences  of  indebtedness  in 
consideration  of  any  loan,  extension  or 
renewal  thereof,  made  by  private  ar¬ 
rangement,  provided  that  such  notes  or 
evidences  of  indebtedness  are  not  in¬ 
tended  to  be  publicly  distributed,  and 
provided  further  that  such  notes  or  evi¬ 
dences  of  indebtedness  are  not  con¬ 
vertible  into,  exchangeable  for,  or  ac¬ 
companied  by  any  options  to  acquire  any 
equity  security; 

B.  SBIC  Subsidiary  may  borrow  from 
SBA  on  such  basis  as  SBA  from  time  to 
time  may  lend  to  SBIC’s  and  as  may  be 
permitted  to  SBIC’s  under  the  Act,  in¬ 
cluding  section  18(k)  thereof  and  ap¬ 
plicable  rules  thereunder,  provided  that 
First  Midwest  will  not  guarantee  any 
such  borrowings  by  SBIC  Subsidiary 
(excepting  that  First  Midwest  may  guar¬ 
antee  to  SBA  the  payment  by  SBIC  Sub¬ 
sidiary  of  the  indebtedness  to  SBA 
initially  assumed  by  SBIC  Subsidiary, 
but  no  extensions  or  renewals  thereof) ; 
in  addition  to  borrowing  from  SBA, 
SBIC  Subsidiary  may  borrow  from  First 
Midwest;  and 

C.  Except  as  above  specifically  pro¬ 
vided  in  this  paragraph  5,  First  Midwest 
will  not  itself,  and  First  Midwest  will 
not  cause  or  permit  SBIC  Subsidiary  to, 
issue  any  senior  security  or  sell  any 
senior  security  of  which  First  Midwest 
or  SBIC  Subsidiary  is  the  issuer. 

6.  First  Midwest  will  cause  to  be 
elected  as  directors  of  SBIC  Subsidiary 
only  persons  who  are  directors  of  First 
Midwest,  elected  in  compliance  with  sec¬ 


tion  16(a)  of  the  Act,  and  at  all  times 
officers  of  First  Midwest  will  also  be 
officers  of  SBIC  Subsidiary. 

7.  First  Midwest  will  file  with  the  Com¬ 
mission  and  transmit  to  its  stockholders 
reports  prescribed  and  required  by  sec¬ 
tion  30  of  the  Act,  including  separate  fi¬ 
nancial  statements  of  SBIC  Subsidiary. 
First  Midwest  will  also  cause  SBIC  Sub¬ 
sidiary  to  file  with  the  Commission  copies 
of  all  reports  which  SBIC  Subsidiary  will 
be  required  to  file  with  the  SBA.  And  in¬ 
dependent  public  accountant  who  signs  a 
financial  statement  filed  by  First  Mid¬ 
west  or  SBIC  Subsidiary  with  the  Com¬ 
mission  shall  be  selected  and  approved 
for  First  Midwest  in  compliance  with 
section  32(a)  of  the  Act  by  a  majority 
(as  defined  in  the  Act)  of  First  Midwest’s 
outstanding  voting  securities. 

Section  12(d)  (1),  in  general,  prohibits 
the  acquisition  by  a  registered  invest¬ 
ment  company  of  more  than  5  percent 
of  the  total  outstanding  voting  stock  of 
any  other  investment  company  if  the 
policy  of  such  other  investment  company 
is  the  concentration  of  investments  in  a 
particular  industry  or  group  of  indus¬ 
tries,  or  more  than  3  percent  of  such 
stock  if  the  policy  is  not  so  to  concentrate. 

Section  12(e)  of  the  Act  provides, 
among  other  things,  that  notwithstand¬ 
ing  the  provisions  of  section  12(d)(1), 
a  registered  investment  company  may 
utilize  up  to  5  percent  of  the  value  of  its 
assets  to  purchase  or  otherwise  acquire 
any  securities  issued  by  another  invest¬ 
ment  company  engaged  in  the  business 
of  furnishing  capital  to  industry,  financ¬ 
ing  promotional  enterprises,  purchasing 
securities  of  issuers  for  which  no  ready 
market  Is  in  existence  and  reorganizing 
companies  or  similar  activities,  provided 
that  the  securities  issued  by  such  other 
investment  company  consist  solely  of  one 
class  of  common  stock.  An  exemptive 
order  from  12(e)  of  the  Act  is  requested 
in  order  to  enable  First  Midwest  to  in¬ 
vest  more  than  5  percent  of  the  value 
of  its  assets  in  SBIC  Subsidiary  which, 
as  noted,  will  be  a  100  percent  owned 
subsidiary  of  First  Midwest  and  permit 
SBIC  Subsidiary  to  issue  common  stock 
to  be  held  by  First  Midwest  and  debt  to 
be  held  by  the  SBA  and/or  by  First 
Midwest. 

Section  17(a)  of  the  Act,  as  here  perti¬ 
nent,  prohibits  an  affiliated  person  of  a 
registered  investment  company,  or  an 
affiliated  person  of  such  an  affiliated 
person,  from  selling  to  or  purchasing 
from  such  registered  company  any  se¬ 
curities  or  other  property.  Since  SBIC 
Subsidiary  is  an  affiliated  person  of 
First  Midwest,  a  registered  investment 
company,  section  17(a)  makes  it  unlaw- 
ful  for  any  transfer  of  assets  to  be  ef¬ 
fected  between  the  two  companies,  as 
presently  contemplated,  in  the  absence 
of  an  exemptive  order  of  the  Commis¬ 
sion.  First  Midwest  represents  that  the 
sale  by  MIC  of  its  shares  of  Warren  com¬ 
mon  stock  to  First  Midwest  is  exempted 
from  section  17(a)  by  Rule  17a-6 
adopted  by  the  Commission  under  the 
Act. 

Section  17(d)  of  the  Act  and  Rule  17 
d-1  thereunder,  taken  together,  provide 
as  here  pertinent,  that  it  shall  be  unlaw¬ 


ful  for  an  affiliated  person  of  a  registered 
investment  company  acting  as  principal, 
to  participate  in,  or  effect  any  transac¬ 
tion  in  connection  with  any  joint  enter¬ 
prise  or  arrangement  in  which  any  such 
registered  company  or  a  company  con¬ 
trolled  by  such  registered  company,  is  a 
participant  unless  an  application  regard¬ 
ing  such  arrangement  has  been  granted 
by  the  Commission.  First  Midwest  has 
requested  an  order  exempting  First  Mid¬ 
west  and  SBIC  Subsidiary  from  the  pro¬ 
visions  of  section  17(d)  of  the  Act  to 
permit  them  to  participate  together  in 
any  possible  joint  transactions  with  third 
persons  having  no  affiliation  with  First 
Midwest,  SBIC  Subsidiary,  or  their  affil¬ 
iates. 

Section  6(c)  of  the  Act  provides  that 
the  Commission,  by  order  upon  applica¬ 
tion,  may  conditionally  or  uncondition¬ 
ally  exempt  any  person,  security  or  trans¬ 
action  from  any  provision  or  provisions 
of  the  Act,  if  and  to  the  extent  that  such 
exemption  is  necessary  or  appropriate  in 
the  public  interest  and  consistent  with 
the  protection  of  investors  and  the  pur¬ 
poses  fairly  intended  by  the  policy  and 
provisions  of  the  Act. 

First  Midwest  submits  that  the  re¬ 
quested  exemptions  are  necessary  to  en¬ 
able  it  to  contemporaneously  implement 
the  Congressional  intent  recited  in  the 
Small  Business  Investment  Act  of  1958 
and  to  engage  in  the  furnishing  of  ven¬ 
ture  capital  as  contemplated  by  section 
12(e)  of  the  Act. 

Notice  is  further  given  that  any  inter¬ 
ested  person  may,  not  later  than  October 
14, 1970,  at  5:30  p.m.,  submit  to  the  Com¬ 
mission  in  writing  a  request  for  a  hearing 
on  the  matter  accompanied  by  a  state¬ 
ment  as  to  the  nature  of  his  interest,  the 
reasons  for  such  request,  and  the  issues 
of  fact  or  law  proposed  to  be  contro¬ 
verted,  or  he  may  request  that  he  be  noti¬ 
fied  if  the  Commission  should  order  a 
hearing  thereon.  Any  such  communica¬ 
tion  should  be  addressed:  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  D.C.  20549.  A  copy  of  such 
request  shall  be  served  personally  or  by 
mail  (airmail  if  the  person  being  served 
is  located  more  than  500  miles  from  the 
point  of  mailing)  upon  First  Midwest  at 
the  address  stated  above.  Proof  of  such 
service  (by  affidavit  or  in  case  of  an  at- 
tomey-at-law,  by  certificate)  shall  be 
filed  contemporaneously  with  the  request. 
At  any  time  after  said  date,  as  provided 
by  Rule  0-5  of  the  rules  and  regulations 
promulgated  under  the  Act,  an  order  dis¬ 
posing  of  the  application  herein  may  be 
issued  upon  the  basis  of  the  informa¬ 
tion  stated  in  said  application,  unless  an 
order  for  hearing  upon  said  application 
shall  be  issued  upon  request  or  upon  the 
Commission’s  own  motion.  Persons  who 
request  a  hearing  or  advice  as  to  whether 
a  hearing  is  ordered  will  receive  notice 
of  further  developments  in  this  matter, 
including  the  date  of  the  hearing  (if  or¬ 
dered)  and  any  postponements  thereof. 

It  is  ordered,  That  the  Secretary  of  the 
Commission  shall  send  a  copy  of  this 
notice  by  certified  mail  to  the  Associate 
Administrator  for  Investment,  Invest¬ 
ment  Division,  Small  Business  Admin¬ 
istration,  Washington,  D.C.  20416. 
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For  the  Commission,  by  the  Division 
of  Corporate  Regulation  pursuant  to 
delegated  authority. 

[seal]  Orval  L.  DuBois, 

Secretary. 

|F.R.  Doc.  70-13388;  Filed,  Oct.  6,  1970; 

8:48  a.m.] 

170-4927] 

INDIANA  &  MICHIGAN  ELECTRIC  CO. 

Notice  of  Proposed  Amendment  to 
Articles  of  Acceptance  and  Solici¬ 
tation  of  Proxies  in  Connection 
Therewith 

September  30,  1970. 
Notice  is  hereby  given  that  Indiana  & 
Michigan  Electric  Co.  (I&M),  2101  Spy 
Run  Avenue,  Fort  Wayne,  Ind.  46801,  a 
public-utility  subsidiary  company  of 
American  Electric  Power  Co.,  Inc.  (AEP) , 
a  registered  holding  company,  has  filed  a 
declaration  with  this  Commission  pur¬ 
suant  to  the  Public  Utility  Holding  Com¬ 
pany  Act  of  1935  (Act),  proposing  an 
amendment  to  its  Articles  of  Acceptance 
(Articles)  and  the  solicitation  of  proxies 
in  connection  therewith.  I&M  has  des¬ 
ignated  sections  6(a)  (2),  7,  and  12(e)  of 
the  Act  and  Rule  62  promulgated  there¬ 
under  as  applicable  to  the  proposed 
transactions.  All  interested  persons  are 
referred  to  the  declaration,  which  is  sum¬ 
marized  below,  for  a  complete  statement 
of  the  proposed  amendment. 

I&M  proposes  to  amend  its  Articles  to 
effect  an  increase  in  the  number  of  au¬ 
thorized  shares  of  its  cumulative  pre¬ 
ferred  stock.  As  of  June  30,  1970,  of  the 
250,000  authorized  shares  of  I&M’s  cumu¬ 
lative  preferred  stock,  120,000  shares  of 
its  4i/s  percent  preferred  stock,  60,000 
shares  of  its  4.56  percent  preferred  stock, 
and  40,000  shares  of  its  4.12  percent  pre¬ 
ferred  stock  were  issued  and  outstanding. 
I&M  now  proposes  to  provide  capital 
funds  with  which  to  finance  its  expendi¬ 
tures  for  construction  and  other  corpo¬ 
rate  purposes,  (a)  to  amend  its  Articles  so 
as  to  increase  its  authorized  cumulative 
preferred  stock  to  1,250,000  shares,  and 
(b)  to  solicit  proxies  in  connection  there¬ 
with.  The  cost  of  I&M’s  construction  pro¬ 
gram  for  the  last  half  of  1970  and  the 
year  1971  is  estimated,  on  the  basis  of 
presently  existing  conditions,  to  be  ap¬ 
proximately  $100  million  and  $200  mil¬ 
lion,  respectively. 

I&M  intends  to  submit  the  proposed 
amendment  of  its  Articles  to  its  share¬ 
holders  for  their  approval  at  a  special 
meeting  of  shareholders  to  be  held  on 
December  10,  1970.  In  connection  there¬ 
with,  I&M  proposes  to  solicit  proxies  from 
the  holders  of  its  preferred  stock  through 
the  use  of  solicitation  material  which  sets 
forth  the  proposed  amendment  in  detail. 
The  declaration  states  that  under  the 
applicable  provisions  of  the  Indiana  Gen¬ 
eral  Corporation  Act,  the  proposed 
amendment  requires  the  affirmative  vote 
of  the  holders  of  a  majority  of  the  out¬ 
standing  shares  of  I&M’s  common  stock 
and  of  the  holders  of  a  majority  of  each 
series  of  I&M’s  preferred  stock  outstand¬ 
ing,  each  series  voting  separately  as  one 


class.  AEP,  holder  of  all  of  the  outstand¬ 
ing  shares  of  I&M’s  common  stock,  has 
indicated  that  all  such  shares  will  be 
voted  in  favor  of  the  proposed 
amendment. 

The  fees  and  expenses  incurred  and  to 
be  incurred  in  connection  with  the  pro¬ 
posed  transactions  are  estimated  at 
$17,000,  including  state  fees  and  taxes  of 
$9,000.  The  declaration  states  that  no 
State  commission  and  no  Federal  com¬ 
mission,  other  than  the  Commission, 
has  jurisdiction  over  the  proposed 
transactions. 

Notice  is  further  given  that  any  inter¬ 
ested  person  may,  not  later  than  Octo¬ 
ber  19,  1970,  request  in  writing  that  a 
hearing  be  held  with  respect  to  the  pro¬ 
posed  amendment,  stating  the  nature  of 
his  interest,  the  reasons  for  such  request, 
and  the  issues  of  fact  or  law  raised  by 
said  declaration  which  he  desires  to  con¬ 
trovert;  or  he  may  request  that  he  be 
notified  if  the  Commission  should  order 
a  hearing  thereon.  Any  such  request 
should  be  addressed:  Secretary,  Securi¬ 
ties  and  Exchange  Commission,  Wash¬ 
ington,  D.C.  20549.  A  copy  of  each  request 
should  be  served  personally  or  by  mail 
(airmail  if  the  person  being  served  is 
located  more  than  500  miles  from  the 
point  of  mailing)  upon  the  declarant  at 
the  above-stated  address,  and  proof  of 
service  (by  affidavit  or,  in  case  of  an  at¬ 
torney  at  law,  by  certificate)  should  be 
filed  with  the  request.  At  any  time  after 
said  date,  the  declaration,  as  filed  or  as 
it  may  be  amended,  may  be  permitted 
to  become  effective  as  provided  in  Rule 
23  of  the  general  rules  and  regulations 
promulgated  under  the  Act,  or  the  Com¬ 
mission  may  grant  exemption  from  such 
rules  as  provided  in  Rules  20(a)  and  100 
thereof  or  take  such  other  action  as  it 
may  deem  appropriate.  Persons  who  re¬ 
quest  a  hearing  or  advice  as  to  whether 
a  hearing  is  ordered  will  receive  notice 
of  further  developments  in  this  matter, 
including  the  date  of  the  hearing  (if  or¬ 
dered)  and  any  postponements  thereof. 

For  the  Commission,  by  the  Division  of 
Corporate  Regulation,  pursuant  to  dele¬ 
gated  authority. 

[seal]  Orval  L.  DuBois, 

Secretary. 

(F.R.  Doc.  70-13389;  Filed,  Oct.  6,  1970; 

8:48  a.m.] 


[812-2737] 

MUTUAL  LIFE  INSURANCE  COMPANY 
OF  NEW  YORK  AND  POOLED 
ACCOUNT  NO.  1 

Notice  of  Filing  of  Application  for 
Order  of  Exemption 

September  30, 1970. 

Notice  is  hereby  given  that  the  Mutual 
Life  Insurance  Company  of  New  York 
(MONY),  1740  Broadway,  New  York, 
N.Y.  10019,  and  Pooled  Account  No.  1  (a 
MONY  separate  account  for  which  a 
notification  of  claim  of  exemption  under 
the  Investment  Company  Act  of  1940 
(Act)  has  been  filed  pursuant  to  Rule 
6e-l  under  the  Act)  have  filed  an  appli¬ 


cation  pursuant  to  section  6(c)  of  the  Act 
for  an  order  of  exemption  from  the  provi¬ 
sions  of  section  27(a)(3)  of  the  Act  to 
the  extent  set  forth  below.  All  interested 
persons  are  referred  to  the  application  on 
file  with  the  Commission  for  a  complete 
statement  of  the  representations  con¬ 
tained  therein,  which  are  summarized 
below. 

MONY  is  a  mutual  life  insurance  com¬ 
pany  organized  under  the  laws  of  the 
State  of  New  York  and  is  licensed  to  do 
a  life  insurance  business  throughout  the 
United  States  and  elsewhere.  MONY 
established  Pooled  Account  No.  1  as  of 
January  1,  1965,  pursuant  to  the  New 
York  Insurance  Law  for  the  purpose  of 
providing  a  funding  medium  for  certain 
Group  Deposit  Administration  Contracts 
to  be  issued  by  MONY.  These  contracts 
.  include  ones  issued  to  partnerships  which 
have  established  retirement  or  pension 
plans  pursuant  to  the  Self-Employed  In¬ 
dividuals  Tax  Retirement  Act  of  1962, 
and  contain  provisions  under  which  de¬ 
posits,  after  certain  deductions,  may  be 
allocated  to  Pooled  Account  No.  1  and 
invested  in  equity  securities  and  under 
which  variable  annuity  benefits  may  be 
obtained. 

A  notification  of  claim  of  exemption 
pursuant  to  Rule  6e-l  under  the  Invest¬ 
ment  Company  Act  of  1940  has  been  filed 
with  respect  to  Pooled  Account  No.  1  and 
a  registration  statement  has  been  filed 
and  is  effective  under  the  Securities  Act 
of  1933  with  respect  to  the  contracts. 

The  proposed  amount  of  sales  load  de¬ 
duction  from  deposit  payments  received 


under  a  contract 
year  is  as  follows; 

during  each 

contract 

Sales  charges  (As  percent 

Amount  of 

of  deposit  payments) 

deposit  payments 

First  year 

Years  2-10 

Percent 

Percent 

First  $20,000 _ 

4.25 

2.80 

Next  $30,000 - 

2.25 

1.50 

Next  $50,000 _ 

1.25 

.  86 

Next  $400,000 _ 

.00 

.60 

For  contract  years  beyond  the  tenth  a 
similar  but  lower  pattern  of  sales  charges 
will  prevail. 

Applicants  request  an  exemption  from 
section  27(a)  (3)  of  the  Act  to  permit 
such  a  schedule  of  sales  load  deductions 
or  any  similar  schedule  under  which  the 
percentage  amount  of  sales  load  de¬ 
ducted  from  deposit  payments  under 
contracts  issued  in  connection  with  the 
Pooled  Account  No.  1  may  decrease 
within  a  contract  year;  Provided,  That 
the  percentage  amount  of  sales  load  de¬ 
ducted  from  any  deposit  payment  under 
any  such  contract  shall  not  exceed  9  per¬ 
cent  of  such  payment. 

Section  27(a)  (3)  of  the  Act  makes  it 
unlawful  for  any  registered  investment 
company  issuing  periodic  payment  plan 
certificates,  or  for  any  depositor  of  or 
underwriter  for  such  company,  to  sell 
any  such  certificate  if  the  amount  of 
sales  load  deducted  from  any  one  of  the 
first  12  monthly  payments  exceeds  pro¬ 
portionately  the  amount  deducted  from 
any  other  such  payment  or  if  the  amount 
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of  sales  load  deducted  from  any  subse¬ 
quent  payment  exceeds  proportionately 
the  amount  deducted  from  any  other 
subsequent  payment. 

Applicants  represent  that  section  27 
(a)  (3)  of  the  Act  was  designed  to  lessen 
losses  which  might  be  incurred  upon 
early  termination  of  periodic  payment 
plan  certificates  involving  front-end  load 
arrangements.  Applicants  further  repre¬ 
sent  that  their  proposed  sales  deductions 
schedule  does  not  involve  a  front-end 
load  arrangement  and  that  such  a  sched¬ 
ule  cannot  lead  to  the  abuses  intended  to 
be  curbed  by  section  27(a)(3).  Appli¬ 
cants  further  represent  that  such  an¬ 
nualized  decyemental  sales  charges  are 
customary  and  are  fair  to  sales  personnel 
and  desirable  from  the  standpoint  of  the 
investing  contractholders. 

Section  6(c)  of  the  Act  authorizes  the 
Commission,  upon  application,  to  grant 
an  exemption  from  any  provision  of  the 
Act  if  it  finds  that  an  exemption  is  neces¬ 
sary  or  appropriate  in  the  public  interest 
and  consistent  with  the  protection  of  in¬ 
vestors  and  the  purposes  fairly  intended 
by  the  policy  and  provisions  of  the  Act. 

Notice  is  further  given  that  any  inter¬ 
ested  person  may,  not  later  than  Octo¬ 
ber  20,  1970,  at  5:30  p.m.,  submit  to  the 
Commission  in  writing  a  request  for  a 
hearing  on  the  matter  accompanied  by 
a  statement  as  to  the  nature  of  his  inter¬ 
est,  the  reason  for  such  request  and  the 
issues  of  fact  or  law  proposed  to  be  con¬ 
troverted,  or  he  may  request  that  he  be 
notified  if  the  Commission  shall  order  a 
hearing  thereon.  Any  such  communica¬ 
tion  should  be  addressed :  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  D.C.  20549.  A  copy  of  such 
request  shall  be  served  personally  or  by 
mail  (airmail  if  the  person  being  served 
is  located  more  than  500  miles  from  the 
point  of  mailing)  upon  Applicants  at  the 
address  stated  above.  Proof  of  such  serv¬ 
ice  (by  affidavit  or  in  case  of  an  attorney 
at  law  by  certificate)  shall  be  filed  con¬ 
temporaneously  with  the  request.  At  any 
time  after  said  date,  as  provided  by  Rule 
0-5  of  the  rules  and  regulations  promul¬ 
gated  under  the  Act,  an  order  disposing 
of  the  application  herein  may  be  issued 
by  the  Commission  upon  the  basis  of  the 
information  stated  in  said  application, 
unless  an  order  for  hearing  upon  said  ap¬ 
plication  shall  be  issued  upon  request  or 
upon  the  Commission’s  own  motion.  Per¬ 
sons  who  request  a  hearing,  or  advice  as 
to  whether  a  hearing  is  ordered,  will  re¬ 
ceive  notice  of  further  developments  in 
this  matter,  including  the  date  of  the 
hearing  (if  ordered)  and  any  postpone¬ 
ments  thereof. 

For  the  Commission,  by  the  Division  of 
Corporate  Regulation  pursuant  to  dele¬ 
gated  authority. 

[seal]  Orval  L.  DuBois, 

Secretary. 

[F.R.  Doc.  70-13390;  Filed.  Oct.  6,  1970; 

8:49  a.m.] 


[70-4922] 

NEW  ENGLAND  ELECTRIC  SYSTEM 
ET  AL. 

Notice  of  Proposed  Issue  and  Sale  of 
Notes  by  Public-Utility  Subsidiary 
Companies  to  Banks,  Holding  Com¬ 
pany  and/or  Associate  Company 

September  29,  1970. 
Notice  is  hereby  given  that  an  appli¬ 
cation-declaration  has  been  filed  with 
this  commission  pursuant  to  the  Public 
Utility  Holding  Company  Act  of  1935 
(Act)  by  New  England  Electric  System 
(NEES),  20  Turnpike  Road,  Westboro, 
Mass.  01581,  a  registered  holding  com¬ 
pany,  certain  of  its  public-utility  subsidi¬ 
ary  companies  (the  borrowing  compa¬ 
nies),  namely.  Central  Massachusetts 
Gas  Co.  (Central),  Granite  State  Elec¬ 
tric  Co.  (Granite),  Lawrence  Gas  Co. 
(Lawrence),  Mystic  Valley  Gas  Co. 
(Mystic  Valley),  North  Shore  Gas  Co. 
(North  Shore) ,  Wachusett  Gas  Co.  (Wa- 
chusett),  and  Massachusetts  Gas  Co. 


Except  as  to  amounts  as  indicated 
above  and  the  addition  of  Mass  Gas  as 
a  participant  in  the  proposed  transac¬ 
tions,  the  terms  and  conditions  with  re¬ 
spect  to  the  notes  shall  remain  the  same 
as  heretofore  authorized  by  order  of 
February  9, 1970. 

A  is  stated  that  there  are  no  fees  or 
commissions  to  be  paid  in  connection 
with  the  proposed  transactions  and  that 
incidental  services  in  connection  with 
the  proposed  notes  will  be  performed,  at 
cost,  by  New  England  Power  Service  Co., 
an  affiliated  service  company;  such  cost 
is  estimated  not  to  exceed  $i50  for  each 
applicant- declarant,  an  aggregate  of 
$1,200. 

It  is  stated  that  no  State  commission 
and  no  Federal  commission,  other  than 
this  Commission,  has  jurisdiction  over 
the  proposed  transactions. 

Notice  is  further  given  that  any  inter¬ 
ested  person  may,  not  later  than  Octo¬ 
ber  21,  1970,  request  in  writing  that  a 
hearing  be  held  on  such  matter,  stating 
the  nature  of  his  interest,  the  reasons 
for  such  request,  and  the  issues  of  fact 


(Mass  Gas) ,  an  exempt  holding  company 
and  also  a  subsidiary  company  of  NEES. 
NEES,  Mass  Gas,  and  the  borrowing  com¬ 
panies  have  designated  sections  6(a),  7, 
9(a),  10,  and  12  of  the  Act  and  Rule  42 
promulgated  thereunder  as  applicable  to 
the  proposed  transactions.  All  interested 
persons  are  referred  to  the  application- 
declaration,  which  is  summarized  below, 
for  a  complete  statement  of  the  proposed 
transactions. 

The  following  borrowing  companies 
with  the  exception  of  Mass  Gas  were 
authorized  by  order  of  this  Commission 
dated  February  9,  1970,  to  issue,  from 
time  to  time  through  December  31,  1970, 
unsecured  short-term  promissory  notes 
to  banks  and/or  to  NEES  in  the  maxi¬ 
mum  aggregate  amount  of  $60,710,000 
to  be  outstanding  at  any  one  time  (Hold¬ 
ing  Company  Act  Release  No.  16600). 
These  borrowing  companies  and  Mass 
Gas  now  request  authorization  to  borrow, 
and  authorization  for  NEES  and  Mass 
Gas  to  acquire,  the  following  maximum 
aggregate  amounts: 


or  law  raised  by  said  application-decla¬ 
ration  which  he  desires  to  controvert; 
or  he  may  request  that  he  be  notified  if 
the  Commission  should  order  a  hearing 
thereon.  Any  such  request  should  be 
addressed:  Secretary,  Securities  and  Ex¬ 
change  Commission,  Washington,  D.C. 
20549.  A  copy  of  such  request  should 
be  served  personally  or  by  mail  (airmail 
if  the  person  being  served  is  located 
more  than  500  miles  from  the  point  of 
mailing)  upon  the  applicants-declarants 
at  the  above-stated  address,  and  proof  of 
service  (by  affidavit  or,  in  case  of  an 
attorney  at  law,  by  certificate)  should 
be  filed  with  the  request.  At  any  time 
aftel:  said  date,  the  application-declara¬ 
tion,  as  filed  or  as  it  may  be  amended, 
may  be  granted  and  permitted  to  be¬ 
come  effective  as  provided  in  Rule  23  of 
the  general  rules  and  regulations  pro¬ 
mulgated  under  the  Act,  or  the  Commis¬ 
sion  may  grant  exemption  ’  from  such 
rules  and  regulations  as  provided  in 
Rules  20(a)  and  100  thereof  or  take 
such  other  action  as  it  may  deem  ap¬ 
propriate.  Persons  who  request  a  hearing 


Estimated  maximum  short-term  debt  to  be  outstanding  at  any  one 
time  (000  omitted) 

Previously  authorized 

Proposed 

Banks 

Banks 
or  NEES 

Banks 

Banks 
or  NEES 

Banks  or 
mass  gas 

Central . . 

Granite . . 

.  *$2,385 

>$5,450  . 
*70  . 

*$2,585  . 

*$5,530 
*  70 

Lawrence . . 

Mass  Gas. . . 

Mystic  Valley . -c . . 

. .  >6,300 

.  *  14, 325 

.  *  6, 225 

>6,400  . 

»  15,  525  . 
1  6, 225  . 

‘1,300 

>$1,300 

Wachuseet . 

.  *  2, 775 

*2|  905  . 

*  First  National  City  Bank.  New  York,  N.Y. 

>  The  First  National  Bank  of  Boston,  Boston,  Mass. 
»  National  Bank  of  Lebanon,  Lebanon,  N.H. 

*  NEES  only. 
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or  advice  as  to  whether  a  hearing  is  or¬ 
dered  will  receive  notice  of  further  de¬ 
velopments  in  this  matter,  including  the 
date  of  the  hearing  (if  ordered)  and 
any  postponements  thereof. 

For  the  Commission,  by  the  Division 
of  Corporate  Regulation,  pursuant  to 
delegated  authority. 

I  seal]  Orval  L.  DuBois, 

Secretary. 

|F.R.  Doc.  70-13391;  Filed,  Oct.  6.  1970; 

8:49  a.m.] 


DEPARTMENT  OF  LABOR 

Wage  and  Hour  Division 

CERTIFICATES  AUTHORIZING  THE 
EMPLOYMENT  OF  FULL-TIME  STU¬ 
DENTS  WORKING  OUTSIDE  OF 
SCHOOL  HOURS  AT  SPECIAL  MINI¬ 
MUM  WAGES  IN  RETAIL  OR 
SERVICE  ESTABLISHMENTS  OR  IN 
AGRICULTURE 

Notice  is  hereby  given  that  pursuant 
to  section  14  of  the  Fair  Labor  Standards 
Act  of  1938  (52  Stat.  1060,  as  amended, 
29  UJS.C.  201  et  seq  ),  the  regulation  on 
employment  of  full-time  students  (29 
CFR,  Part  519),  and  Administrative 
Order  No.  595  (31  F.R.  12981),  the  estab¬ 
lishments  listed  in  this  notice  have  been 
issued  special  certificates  authorizing  the 
employment  of  full-time  students  work¬ 
ing  outside  of  school  hours  at  hourly 
wage  rates  lower  than  the  minimum  wage 
rates  otherwise  applicable  under  section 
6  of  the  act.  While  effective  and  expira¬ 
tion  dates  are  shown  for  those  certifi¬ 
cates  issued  for  less  than  a  year,  only  the 
expiration  dates  are  shown  for  certifi¬ 
cates  issued  for  a  year.  The  minimum 
certificate  rates  are  not  less  than  85 
percent  of  the  applicable  statutory  mini¬ 
mum. 

The  following  certificates  provide  for 
an  allowance  not  to  exceed  the  propor¬ 
tion  of  the  total  hours  worked  by  full¬ 
time  students  at  rates  below  $1  an  hour 
to  the  total  number  of  hours  worked  by 
all  employees  in  the  establishment  dur¬ 
ing  the  base  period  in  occupations  of  the 
same  general  classes  in  which  the  estab¬ 
lishment  employed  full-time  students  at 
wages  below  $1  an  hour  in  the  base 
period. 

Arab  Hospital,  hospital;  Arab,  Ala.; 

7- 8-71. 

B  &  S  Discount  Food,  foodstore;  134  Mont¬ 
gomery  Street,  Villa  Rica,  Ga.;  9-17-71. 

Big  Apple  Supermarket,  food  stores,  9-2-71; 
Nos.  2  and  3,  Reidsville,  N.C. 

Boone  Crest  5-10-25*  Stores  Co.,  variety- 
department  store;  Boone,  N.C.;  9-30-71. 

Bowdoin’s  Drug  Store,  Inc.,  drugstore; 
Main  Street,  Kennebunk,  Maine;  8-4-71. 

Braselton  Brothers,  Inc.,  variety-depart¬ 
ment  store;  Braselton,  Ga.;  8-8-71. 

Bronson’s,  apparel  store;  122  Normandale 
Arcade,  Montgomery,  Ala.;  8-4-71. 

Cannata’s  Super  Market,  Inc.,  foodstore; 
813  Brashear  Avenue,  Morgan  City,  La.; 

8- 2-71. 

Channelview  Food  Market,  Inc.,  foodstore; 
777  Sheldon  Road,  Channelview,  Tex.;  7-28-70 
to  7-20-71. 


Co-op  Grocery  Store,  foodstore;  204  East 
Court,  Beloit,  Kans.;  8-4-70  to  6-27-71. 

Draper  &  Darwin  Stores,  variety-depart¬ 
ment  store;  Main  Street,  Franklin,  Tennj 
7-28-71. 

Duckwall  Stores  Co.,  variety-department 
store;  No.  29,  Lyons,  Kans.;  8-2-71. 

Eagle  Stores  Co.,  Inc.,  variety-department 
stores;  No.  13,  Asheboro,  N.C.,  9-14-71;  No.  3, 
Lincolnton,  N.C.,  9-9-71. 

Early  Tractor  Co.,  Inc.,  farm  implement 
dealer;  Blakely,  Ga.;  8-26-71. 

Foodtown,  foodstore;  Highway  71  South, 
Rogers,  Ark.;  7-15-71. 

George’s  Super  Valu,  foodstore;  555  Rail¬ 
road  Drive,  Elk  River,  Minn.;  8-5-71. 

Glendive  Community  Hospital,  hospital; 
Ames  and  Prospect,  Glendive,  Mont.;  8-5-71. 

W.  T.  Grant  Co.,  variety-department  stores, 
9-2-71,  except  as  otherwise  indicated:  No. 
849,  Jacksonville,  Fla.;  No.  70,  Atlanta,  Ga.; 
No.  44.  Macon,  Ga.  (9-18-71);  No.  675,  Ashe¬ 
ville,  N.C.;  No.  74,  Canton,  Ohio;  No.  482, 
Delphos,  Ohio  (8-21-71);  No.  313,  Newark, 
Ohio;  No.  241,  St.  Johnsbury,  Vt.;  No.  343, 
Milwaukee,  Wis.  (7-20-71). 

Goldblatt  Bros.,  Inc.,  variety-department 
store;  4700  South  Ashland  Avenue,  Chicago, 
Ill.;  7-31-71. 

Jim’s  Super  Valu,  foodstore;  Rockwell 
City,  Iowa;  7-20-71. 

Judd’s  Food  Mart,  foodstore:  617  North 
Union,  Whitesboro,  Tex.;  7-28-71. 

Jr.’s  J  &  J  Cash  Market,  foodstore;  Circle 
Drive,  McKenzie,  Tenn.;  8-5-71. 

S.  S.  Kresge  Co.,  variety-department  stores, 
9-2-71,  except  as  otherwise  indicated:  No. 
728,  Bradenton,  Fla.;  No.  93,  Ottumwa,  Iowa 
(8-5-71);  No.  582,  Detroit,  Mich.  (8-12-71); 
No.  659,  Detroit,  Mich.  (7-23-71);  No.  536, 
Holland,  Mich.  (8-19-71);  No.  586,  Cam¬ 
bridge,  Ohio;  No.  120,  Canton,  Ohio;  Nos. 
118,  411,  459,  and  531,  Cleveland,  Ohio;  Nos. 

5,  29,  and  328,  Columbus,  Ohio;  Nos.  9,  631, 
and  649,  Dayton,  Ohio;  No.  171,  Lancaster, 
Ohio;  No.  51,  Lima,  Ohio;  No.  512,  Mount 
Vernon,  Ohio;  No.  40,  Newark,  Ohio;  No.  410, 
Painesville,  Ohio;  No.  676,  Parma,  Ohio;  No. 
4638,  Piqua,  Ohio;  No.  316,  Springfield,  Ohio; 
No.  458,  Steubenville,  Ohio;  No.  48,  Stow, 
Ohio;  Nos.  299  and  674,  Warren,  Ohio;  No. 
228,  Willowick,  Ohio;  No.  248,  Xenia,  Ohio; 
No.  377,  Zanesville,  Ohio;  No.  302,  Bridgeville, 
Pa.;  No.  4590,  Burlington,  Vt.  (8-10-71). 

Lakeside  Hospital,  Inc.,  hospital;  De 
Funiak  Springs,  Fla.;  7-16-71. 

Landry  Stores,  Inc.,  variety-department 
store;  corner  Main  and  Pere  Megret  Streets, 
Abbeville,  La.;  8-7-71. 

Leys  Department  Store,  Inc.,  variety-de¬ 
partment  stores,  7-28-71:  435  East  Mill 

Street,  Plymouth,  Wis.;  258  North  Main 
Street;  West  Bend,  Wis. 

H.  B.  Magruder  Memorial  Hospital,  hospi¬ 
tal;  Fulton  Street,  Port  Clinton,  Ohio; 
8-6-71. 

Harold  Mangelsen  &  Sons,  Inc.,  variety- 
department  store;  3457  South  84th  Street, 
Omaha,  Nebr.;  8-3-70  to  7-30-71. 

McCrory-McClellan-Green  Stores,  variety- 
department  stores,  8-2-71,  except  as  other¬ 
wise  indicated:  No.  444,  Bessemer,  Ala.;  Nos. 
1106  and  1128,  Birmingham,  Ala.;  No.  442, 
Gadsden,  Ala.;  No.  600,  Huntsville,  Ala.;  No. 
1109,  Montgomery,  Ala.;  No.  509,  Little  Rock, 
Ark.  (8-13-71);  No.  318,  Hialeah,  Fla. 
(8-16-71);  No.  71,  West  Palm  Beach,  Fla. 
(9-2-71);  No.  423,  Dublin,  Ga.  (8-31-71); 
No.  315,  Baton  Rouge,  La.;  Nos.  229  and  1312, 
New  Orleans,  La.;  No.  1125,  Shreveport,  La.; 
No.  616,  Columbia,  Miss.;  No.  575,  Columbus, 
Miss.;  No.  302,  Gulfport,  Miss.;  No.  275,  Mc- 
Comb,  Miss.;  No.  1032,  Asbury  Park,  N.J. 
(7-29-71);  No.  91,  Burlington,  N.J.  (8-10-70 
to  7-30-71) ;  No.  168,  Camden,  N.J.  (7-29-71); 
No.  1025,  Elizabeth,  N.J.  (7-31-71);  No.  1152, 
Irvington,  N.J.  (7-28-71);  No.  272,  Jersey 
City,  NJ.  (7-29-71);  No.  1034,  Manasquan, 
N.J.  (7-29-71);  No.  251,  Newark,  N.J. 


(7-29-71);  No.  240,  Orange,  N.J.  (7-29-71); 

No.  131,  Passaic,  N.J.  (7-31-71);  No.  301, 
Union,  N.J..  (7-29-71);  No.  27,  Steubenville, 
Ohio  (9-14-71);  No.  37,  Bradford,  Pa. 
(7-21-71)  ;  No.  134,  Rock  Hill,  S.C. 

McTyre’s  Supermarket,  foodstore;  Dallas, 
Ga.;  8-3-71. 

Morgan  &  Lindsey,  Inc.,  variety-depart¬ 
ment  stores,  8-2-71:  No.  3090,  Arabi,  La.; 
No.  3083,  Morgan  City,  La.;  Nos.  3057  and 
3068,  New  Orleans,  La.;  No.  3019,  Ruston, 
La.;  No.  3086,  Sulphur,  La.;  No.  3084,  Hatties¬ 
burg,  Miss.;  No.  3051,  Jackson,  Miss.;  No. 
3082,  Laurel,  Miss. 

M.  E.  Moses  Co.,  Inc.,  variety-department 
store;  No.  19,  Dallas,  Tex.;  8-16-71. 

G.  C.  Murphy  Co.,  variety-department 
stores,  9-2-71,  except  as  otherwise  Indicated: 
No.  250,  Rome,  Ga.;  No.  102,  Tifton,  Ga.; 
No.  466,  Logan,  Ohio;  No.  429,  Wapakoneta, 
Ohio  (7-31-71);  No.  34,  Blairsville,  Pa. 
(7-28-71);  No.  56,  Pittsburgh,  Pa.  (8-4-71). 

Mrs.  Gertrude  Nauman,  agriculture;  411 
Bergner  Building,  Harrisburg,  Pa.;  8-4-71. 

Neisner  Bros.,  Inc.,  variety-department 
stores,  9-2-71:  No.  100,  Cincinnati,  Ohio; 
No.  53,  Cleveland,  Ohio;  No.  15,  Elyria,  Ohio; 
No.  39,  Norwood,  Ohio;  No.  114,  Sandusky, 
Ohio. 

J.  J,  Newberry  Co.,  variety-department 
stores,  7-30-71:  No.  36,  Dover,  N.J.;  No.  487, 
Red  Bank,  N.J.;  No.  190,  Springfield,  N.J. 

Northwood  Deaconess  Hospital  and  Home 
Association,  hospital;  Northwood,  N.  Dak.; 
8-6-71. 

Park-N-Save,  variety-department  store; 
Route  725  West,  Germantown,  Ohio;  7-29-71. 

Piggly  Wiggly,  foodstore;  Hamlin,  Tex.; 
8-11-71. 

Public  Drug  Store,  drugstore;  Tusca 
Shopping  Plaza,  Beaver,  Pa.;  8-4-71. 

Red  Dot  Super  Market,  foodstore;  Ellijav, 
Ga.;  8-3-70  to  7-2-71. 

Red  &  White  Foodbasket,  foodstore;  Curry 
Street,  Pelham,  Ga.;  8-12-71. 

Reed  Drug  Co.,  drugstore;  201  South  Main 
Street,  Stillwater,  Minn.;  7-20-71. 

Regan’s,  Inc.,  apparel  store;  100  West 
Erwin,  Tyler,  Tex.;  8-6-71. 

Ridgeland  Farm,  agriculture;  Wilson,  Ark.; 

8- 14-71. 

Roberts  Market,  foodstore;  Afton,  Wyo.; 
7-22-71. 

Rose’s  Stores,  Inc.,  variety-department 
stores,  9-2-71,  except  as  otherwise  indicated: 
No.  102,  Warner  Robins,  Ga.;  No.  71,  Ahoskie, 
N.C.  (9-5-70  to  9-2-71);  No.  145,  Asheville, 

N. C.;  No.  61,  Burlington,  N.C.  (9-5-70  to 

9- 2-71);  No.  98,  Chapel  Hill,  N.C.;  No.  121, 
Charlotte,  N.C.  (9-5-70  to  to  9-2-71);  No. 
43,  Clinton,  N.C.;  No.  26,  Dunn,  N.C.  (9-5-70 
to  9-2-71);  No.  24,  Edenton,  N.C.;  No.  108, 
Elkin,  N.C.;  No.  72,  Fayetteville,  N.C.  (9-5-70 
to  9-2-71);  No.  1,  Henderson,  N.C.;  No.  134, 
Jacksonville,  N.C.  (9-5-70  to  9-2-71);  No. 
50,  Kinston,  N.C.;  No.  8,  Lenoir,  N.C.;  No.  45, 
Lumberton,  N.C.;  No.  60,  Marion,  N.C.;  No. 
59,  Morehead  City,  N.C.;  No.  51,  Morganton, 
N.C.;  No.  29,  North  Wilkesboro,  N.C.  (9-5-70 
to  9-2-71);  No.  130,  Raleigh,  N.C.  (9-5-70 
to  9-2-71);  No.  21,  Roanoke  Rapids,  N.C.; 
No.  10,  Rockingham,  N.C.  (8-19-70  to 
8-18-71);  No.  32,  Sanford,  N.C.;  No.  22, 
Smithfield,  N.C.;  No.  149,  Tarboro,  N.C.;  No. 
30.  Thomasville,  N.C.  (9-5-70  to  9-2-71); 
No.  52.  Whiteville,  N.C.  (9-5-70  to  9-2-71); 
No.  139,  Wilmington,  N.C.  (9-5-70  to  9-2-71) ; 
No.  143,  Wilson,  N.C.;  No.  133,  Winston- 
Salem,  N.C.  (9-8-70  to  9-2-71);  No.  76, 
Camden,  S.C.;  No.  148,  Columbia,  S.C.;  No. 
36,  Georgetown,  S.C.  (9-5-70  to  9-2-71);  No. 
42,  Harts ville,  S.C.  (9-12-70  to  9-2-71);  No. 
48,  Newberry,  S.C.;  No.  49,  Union,  S.C. 

W.  A.  Rowe  Floral  Co.,  agriculture;  Kirk¬ 
wood,  Mo.;  7-26-71. 

Schnaible  Drug  Co.,  drugstores;  117  North 
Fourth  Street,  Lafayette,  Ind.;  8-16-71;  No. 
2,  Lafayette,  Ind.,  8-31-71. 
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Scott  Store,  variety-department  stores :  No. 
9279,  Sault  Ste.  Marie,  Mich.,  7-22-71;  No. 
9214,  Akron,  Ohio,  7-20-71;  No.  9286,  Cleve¬ 
land,  Ohio,  7-20-71. 

Smith’s  Quality  Super  Market,  Inc.,  food- 
store;  141  Manchester  Street,  Glen  Rock,  Pa.; 
8-7-71. 

Spurgeon’s,  variety-department  store;  1629 
Main  Street,  Marinette,  Wis.;  8-7-71. 

Sterling  Stores,  Co.,  Inc.,  variety-depart¬ 
ment  stores,  8-2-71:  Capitol  Avenue  and 
Center  Street,  Little  Rock,  Ark.;  104  East 
Hale  Street,  Osceola,  Ark.;  208-212  Main 
Street,  Russellville,  Ark. 

The  Stern  &  Mann  Co.,  apparel  store;  301 
Tuscarawas  Street  West,  Canton,  Ohio; 
8-19-71. 

Steve’s  Shoes,  Inc.,  apparel  store;  345  Blue 
Ridge  Center,  Kansas  City,  Mo.;  7-28-71. 

T.G.  &  Y.  Stores  Co.,  variety-department 
stores:  No.  174,  Fort  Smith,  Ark.,  8-2-71; 
No.  34,  Tulsa,  Okla.,  8-11-71;  No.  113,  Wichita 
Falls,  Tex.,  8-1-71. 

Third  Merrigan  Super  Market,  foodstore; 
122  South  Main,  Pattonsburg,  Mo.;  8-10-71. 

Walker  Shoe  Store,  apparel  stores,  7-21-71: 
608  Walnut,  Des  Moines,  Iowa;  756  Main, 
Dubuque,  Iowa;  112-116  East  Fourth  Street, 
Waterloo,  Iowa. 

Ward  Bros.,  Inc.,  apparel  store;  72  Lisbon 
Street,  Lewiston,  Maine;  9-2-71. 

R.  E.  L.  Wilson  Estate,  agriculture;  Wilson, 
Ark.;  8-15-71. 

The  following  certificates  were  issued 
to  establishments  relying  on  the  base- 
year  employment  experience  of  other 
establishments,  either  because  they  came 
into  existence  after  the  beginning  of  the 
applicable  base  year  or  because  they  did 
not  have  available  base-year  records.  The 
certificates  permit  the  employment  of 
full-time  students  at  rates  of  not  less 
than  85  percent  of  the  statutory  mini¬ 
mum  in  the  classes  of  occupations  listed, 
and  provide  for  the  indicated  monthly 
limitations  on  the  percentage  of  full¬ 
time  student  hours  of  employment  at 
rates  below  the  applicable  statutory  min¬ 
imum  to  total  hours  of  employment  of 
all  employees. 

A.  J.  Bayless  Markets,  Inc.,  foodstore; 
No.  57,  Tucson,  Arlz.;  package  clerk,  service 
clerk;  20  to  23  percent;  7-31-71. 

Duckwall  Stores  Co.,  variety-department 
store;  No.  90,  Pampa,  Tex.;  salesclerk,  stock 
clerk;  22  to  48  percent;  8-7-71. 

Eagle  Stores  Co.,  Inc.,  variety-department 
store;  No.  25,  Dunn,  N.C.;  salesclerk;  3  to  18 
percent;  9-7-71. 

Edgehill  Pharmacy,  drugstores,  12  to  17 
percent,  8-13-71:  Edgehill  Shopping  Center, 
Dover,  Del.,  salesclerk;  savannah  Road,  Lewes, 
Del.,  salesclerk,  ‘fountain  clerk,  utility  clerk; 
Race  and  Muir  Streets,  Cambridge,  Md., 
salesclerk,  fountain  clerk. 

Edward’s  of  Greenville,  Inc.,  variety- 
department  store;  Bell  Tower  Shopping 
Center,  Greenville,  S.C.;  salesclerk,  stock 
clerk,  pricer,  checker,  lay-a-way  clerk;  10  to 
15  percent;  8-11-71. 

Fiser’s  AG  Supermarket,  foodstore;  Main 
and  Pine  Streets,  Sheridan,  Ark.;  stock  clerk, 
carryout,  sacker,  checker,  cleanup;  15  to  23 
percent;  8-5-71. 

Food  Giant  Super  Markets,  Inc.,  foodstore; 
No.  11,  Tucson,  Ariz.;  carryout;  16  to  24 
percent;  8-22-70  to  7-31-71. 

Ben  Franklin  Store,  variety-department 
store;  Highway  76  and  Gapway  Street,  Mul¬ 
lins,  S.C.;  salesclerk,  stock  clerk;  10  to  45 
percent;  9-23-71. 

Giant  Food  Markets,  food  store;  No.  15, 
Greeneville,  Tenn.;  carryout,  cashier,  stock 
clerk;  20  to  21  percent;  8-31-71. 


Goldblatt  Bros.,  Inc.,  variety-department 
store;  3057  West  159th  Street,  Markham,  Ill.; 
salesclerk,  stock  clerk;  5  to  7  percent;  8-13-71. 

W.  T.  Grant  Co.,  variety-department  stores: 
No.  1062,  Jacksonville,  Fla.,  salesclerk,  cashier, 
office  clerk,  stock  clerk,  10  percent,  9-25-71; 
No.  1113,  Rockland,  Maine,  salesclerk,  cashier, 

6  to  10  percent,  9-2-71;  No.  1119,  Greeneville, 
Tenn.,  salesclerk,  office  clerk,  cashier,  3  to 
14  percent,  8-13-71;  No.  902,  Barre,  Vt.,  sales¬ 
clerk,  stock  clerk,  4  to  33  percent,  9-4-71. 

H.  E.  B.  Food  Store,  foodstores,  for  the  oc¬ 
cupations  of  sacker,  bottle  clerk,  package 
clerk,  10  percent;  No.  119,  Gatesville,  Tex., 
8-3-71;  No.  86,  Ingleside,  Tex.,  7-31-71;  No. 
114,  McAllen,  Tex.,  7-24-71. 

Jenkins  County  Food  Store,  Inc.,  foodstore; 
141  East  Cotton  Avenue,  Millen,  Ga.;  bagger, 
stock  clerk;  28  to  30  percent;  8-23-71. 

S.  S.  Kresge  Co.,  variety-department  stores, 
for  the  occupations  of  stock  clerk,  sales¬ 
clerk,  maintenance,  office  clerk,  food  prepara¬ 
tion,  cashier,  customer  service,  9-2-71,  ex¬ 
cept  as  otherwise  indicated:  No.  4184,  Mobile, 
Ala.,  3  to  11  percent  (salesclerk,  stock  clerk, 
maintenance,  checker-cashier,  office  clerk,  7- 
5-71);  No.  4046,  Hot  Springs,  Ark.,  2  to  19 
percent  (salesclerk,  8-2-71);  No.  4127,  Little 
Rock,  Ark.,  2  to  15  percent  (salesclerk,  8-18- 
71);  No.  763,  Daytona  Beach,  Fla.,  5  to  12 
percent  (salesclerk);  No.  4286,  Jacksonville, 
Fla.,  7  to  14  percent  (salesclerk,  stock  clerk, 
office  clerk,  checker-cashier,  maintenance, 
customer  service,  7-30-71);  No.  4049,  Macon, 
Ga.,  11  to  22  percent  (salesclerk,  9-16-71); 
No.  4586,  Alton,  Ill.,  7  to  23  percent  (sales¬ 
clerk,  stock  clerk,  checker-cashier,  office  clerk, 
7-24-71);  No.  4561,  Chicago,  HI.,  17  to  32 
percent  (salesclerk,  stock  clerk,  checker- 
cashier,  office  clerk,  7-20-71) ;  No.  4375,  Pekin, 
Ill.,  13  to  27  percent  (salesclerk,  stock  clerk, 
checker-cashier,  office  clerk,  8-31-71);  No. 
4192,  Southfield,  Mich.,  10  percent  (8-13-71); 
No.  4204,  Warren,  Mich.,  10  percent  (7-27- 
71);  No.  678,  Westland,  Mich.,  10  percent  (8- 
22-71);  No.  477,  Wyoming,  Mich.,  10  percent 
(8-25-71);  No.  578,  Hazelwood,  Mo.,  17  to  30 
percent  (salesclerk,  stock  clerk,  office  clerk, 
maintenance,  checker-cashier,  7-27-71);  No. 
4280,  Springfield,  Mo.,  10  percent  (salesclerk, 
stock  clerk,  office  clerk,  checker-cashier,  7- 
20-71);  No.  4120,  Lincoln,  Nebr.,  3  to  10  per¬ 
cent  (salesclerk,  checker-cashier,  stock  clerk, 
office  clerk,  7-31-71);  No.  4182,  Greensboro, 
N.C.,  11  to  22  percent  (salesclerk,  checker- 
cashier,  8-5-71);  No.  4501,  Alliance,  Ohio, 
0  to  10  percent;  No.  4518,  Ashtabula,  Ohio, 
10  percent;  No.  28,  Cleveland,  Ohio,  7  to  10 
percent;  No.  434,  Cleveland,  Ohio,  10  percent; 
No.  663,  Columbus,  Ohio,  5  to  10  percent; 
No.  199,  Dayton,  Ohio,  9  to  10  percent;  No. 
287,  Dayton,  Ohio,  6  to  10  percent;  No.  4179, 
Dayton,  Ohio,  8  to  10  percent  (8-31-71);  No. 
4528,  Lorain,  Ohio,  10  percent;  No.  144,  Maple 
Heights,  Ohio,  10  percent;  No.  314,  Parma, 
Ohio,  10  percent;  No.  686,  Tiffin,  Ohio,  10 
percent  (8-22-71);  No.  4194,  Wyoming,  Ohio, 
7  to  22  percent  (salesclerk,  maintenance,  of¬ 
fice  clerk,  stock  clerk,  checker-cashier,  cus¬ 
tomer  service,  8-13-71);  No.  4202,  Greenville, 
S.C.,  11  to  22  percent  (salesclerk,  6-8-71); 
No.  779,  Spartanburg,  S.C.,  11  to  22  percent 
(salesclerk);  No.  4302,  Galveston,  Tex.,  7  to 
27  percent  (salesclerk,  7-20-71);  No.  782, 
Houston,  Tex.,  7  to  27  percent  (salesclerk,  8- 
11-71);  No.  4299,  Houston,  Tex.,  7  to  27  per¬ 
cent  (office  clerk,  stock  clerk,  maintenance, 
8-3-71);  No.  4133,  Irving,  Tex.,  7  to  27  per¬ 
cent  (salesclerk,  8-18-71);  No.  4618,  Sheboy¬ 
gan,  Wis.,  4  to  20  percent  (salesclerk,  stock 
clerk,  checker-cashier,  office  clerk,  7-31-71); 
No.  4376,  Waukesha,  Wis.,  15  to  37  percent 
(salesclerk,  stock  clerk,  office  clerk,  checker- 
cashier,  9-14-71). 

Lerner  Shops,  apparel  stores,  for  the  occu¬ 
pations  of  salesclerk,  cashier,  credit  clerk: 
No.  139,  Daytona  Beach,  Fla.,  3  to  22  percent, 
7-23-70  to  4-11-71  (replacement);  No.  193, 
Tampa,  Fla.,  4  to  18  percent,  9-22-71;  No. 


199,  Titusville,  Fla.,  3  to  22  percent,  7-23-70 
to  11-10-70  (replacement);  No.  266,  Ham¬ 
mond,  Ind.,  6  to  23  percent,  8-17-71;  No.  337, 
Burlington,  N.C.,  5  to  17  percent,  9-14-71; 
No.  291,  Cincinnati,  Ohio,  4  to  11  percent, 
9-11-71;  No.  315,  Scranton,  Pa.,  2  to  15  per¬ 
cent,  8-18-71. 

Lo  Mark,  Inc.,  foodstore;  600  West  Raleigh 
Street,  Siler  City,  N.C.;  cashier,  stock  clerk, 
bagger,  carryout,  Janitorial;  18  percent; 
8-23-71. 

Magic  Mart,  Inc.,  variety-department 
stores,  for  the  occupations  of  salesclerk,  stock 
clerk,  janitorial:  1605  East  Harding,  Pine 
Bluff,  Ark.,  6  to  17  percent,  8-13-71;  Canton 
East  Shopping  Center,  Canton,  Miss.,  0.4  to 
39  percent,  8-23-71. 

McCory-McLellan-Green  Stores,  variety- 
department  stores,  for  the  occupations  of 
salesclerk,  stock  clerk,  office  clerk,  except  as 
otherwise  indicated:  No.  7503,  Decatur,  Ala., 

2  to  21  percent,  8-2-71;  No.  3501,  Northport, 
Ala.,  7  to  24  percent,  8-19-71;  No.  256,  Clear¬ 
water,  Fla.,  4  to  18  percent,  8-6-71  (sales¬ 
clerk,  office  clerk,  stock  clerk,  porter);  No. 
172,  Fort  Walton  Beach,  Fla.,  13  to  26  per¬ 
cent,  8-2-71;  No.  361,  New  Smyrna*  Beach, 
Fla.,  3  to  22  percent,  8-7-70  to  8-2-71  (sales¬ 
clerk,  office  clerk,  stock  clerk,  porter) ;  No. 
7501,  Orlando,  Fla.,  4  to  15  percent,  8-2-71; 
No.  368,  Ormond  Beach,  Fla.,  3  to  22  percent, 
7-23-70  to  3-23-71  (replacement);  No.  98, 
St.  Augustine,  Fla.,  7  to  24  percent,  8-27-71; 
No.  247,  Omaha,  Nebr.,  7  to  21  percent,  7-31- 
71  (salesclerk,  stock  clerk,  office  clerk, 
porter);  No.  7506,  Jersey  City,  N.J.,  9  to  20 
percent,  7-29-71;  No.  1085,  Newark,  N.J., 
23  to  35  percent,  7-31-71;  No.  218,  Perth 
Amboy,  N.J.,  19  to  37  percent,  7-31-71;  No. 
404,  Salisbury,  N.C.,  12  to  34  percent,  8-2-71 
(salesclerk,  office  clerk,  stock  clerk,  porter); 
No.  1,  Scottdale,  Pa.,  8  to  27  percent,  8-4-71 
(salesclerk,  office  clerk,  stock  clerk,  porter). 

McDonald’s  Hamburgers,  restaurant;  2529 
Elm  Street,  Erie,  Pa.;  general  restaurant 
worker;  7  to  42  percent;  8-20-71. 

Morgan  Floral  Co.,  agriculture;  624  Platte 
Avenue,  Fort  Morgan,  Colo.;  general  agricul¬ 
tural  nursery  work;  21  to  81  percent;  7-20-71. 

Morgan  &  Lindsey,  Inc.,  variety  department 
stores,  for  the  occupations  of  salesclerk,  stock 
clerk,  except  as  otherwise  indicated:  No. 
3046,  Alexandria,  La.,  6  to  31  percent,  8-15- 
71;  No.  3030,  Many,  La.,  12  to  45  percent,  8- 
11-71  (salesclerk,  stock  clerk,  office  clerk); 
No.  3085,  Gulfport,  Miss.,  4  to  22  percent, 
8-2-71. 

M.  E.  Moses  Co.,  Inc.,  variety-department 
store;  360  East  Pipeline  Road,  Hurst,  Tex.; 
salesclerk,  checker;  19  to  50  percent;  8-6-71. 

G.  C.  Murphy  Co.,  variety-department 
stores,  for  the  occupations  of  salesclerk,  of¬ 
fice  clerk,  stock  clerk,  janitorial:  No.  305, 
Landover,  Md.,  10  to  34  percent,  8-6-71;  No. 
307,  Greensburg,  Pa.,  7  to  21  percent,  8-11- 
71;  No.  51,  McKees  Rocks,  Pa.,  13  to  27  per¬ 
cent,  8-7-71. 

Neisner  Bros.,  Inc.,  variety-department 
store;  No.  61,  San  Antonio,  Tex.;  salesclerk, 
stock  clerk,  office  clerk,  maintenance;  12  to 
23 -percent;  7-31-71. 

J.  J.  Newberry  Co.,  variety-department 
store;  No.  563,  Freehold,  N.J.;  salesclerk,  office 
clerk,  stock  clerk,  Janitorial,  window  trim¬ 
mer,  markers;  9  to  17  percent;  7-30-71. 

Park-N-Save,  variety-department  stores, 
for  the  occupations  of  carry  out,  stock  clerk, 
clean  up,  10  percent,  7-29-71,  except  as 
otherwise  indicated:  State  Route  123,  Car¬ 
lisle,  Ohio;  Route  122,  Franklin  Township, 
Ohio;  Monroe,  Ohio  (8-27-71). 

Piggly  Wiggly,  food  stores :  2-6  Cooper 
Street,  Evergreen,  Ala.,  baggers,  carryout,  9 
to  13  percent,  8-3-71;  Highway  6  and  Eureka 
Street,  Batesville,  Miss.,  sacker,  carryout, 
stock  clerk,  34  to  58  percent,  7-21-71. 

R-B  North  Side  Clothing  Stores,  Inc.,  ap¬ 
parel;  4131  North  Harlem  Avenue,  Chicago, 
Ill.;  stock  clerk,  will  call  clerk,  wrapper,  box 
maker;  8  to  10  percent:  8-7-71. 
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Ray  lass  Department  Store,  variety-depart¬ 
ment  store;  119-121  Main  Street,  High  Point, 
N.C.;  office  cleric,  salesclerk,  stock  clerk,  - 
markers.  Janitorial;  9  to  31  percent;  9-11-71. 

Reed  Drug  Co.,  drugstores,  for  the  occupa¬ 
tions  of  salesclerk,  stock  clerk,  delivery  clerk, 
cashier,  38  to  40  percent,  7-20-71:  7810  Olson 
Highway,  Minneapolis,  Minn.;  505  South 
Lake  Avenue,  White  Bear  Lake,  Minn. 

Rose’s  Stores,  Inc.,  variety-department 
stores,  for  the  occupations  of  salesclerk, 
office  clerk,  stock  clerk,  checker,  9-5-70  to 
9-2-71,  except  as  otherwise  Indicated:  No. 
138,  Anniston,  Ala.,  13  to  32  percent  (8-13- 
71);  No.  163,  OpeUka,  Ala.,  13  to  32  percent 
(salesclerk,  stock  clerk,  checker,  merchandise 
marker,  order  writer,  window  trimmer,  8-13- 
71);  No.  140,  Columbus,  Ga,  3  to  33  percent; 

No.  77,  Gainesville,  Ga.,  13  to  32  percent 
(stock  clerk,  salesclerk,  checker,  window 
trimmer,  merchandise  marker,  order  writer); 

No.  80.  Milledgeville,  Ga.,  18  to  43  percent 
(stock  clerk,  salesclerk);  No.  164,  Valdosta, 
Ga.,  13  to  32  percent  (stock  clerk,  salesclerk, 
checker,  window  trimmer,  merchandise 
worker,  order  writer);  No.  91,  Winder,  Ga., 

13  to  33  percent  (salesclerk,  stock  clerk, 
checker,  window  trimmer,  merchandise 
marker,  order  writer,  9-18-70  to  9-2-71) ;  No. 

35,  Asheboro,  N.C.,  13  to  28  percent  (sales¬ 
clerk,  stock  clerk);  No.  38,  Beaufort,  N.C., 

16  to  26  percent;  No.  154,  Burlington,  N.C., 

13  to  28  percent  (9-2-71);  No.  63.  Charlotte, 
N.C.,  11  to  27  percent  (salesclerk,  checker); 
No.  64,  Durham,  N.C.,  7  to  13  percent  (sales¬ 
clerk,  9-12-70  to  9-2-71);  No.  147,  Durham, 
N.C.,  6  to  12  percent;  No.  185,  Elizabeth  City, 
N.C.,  5  to  29  percent  (salesclerk,  stock  clerk, 
10-1-70  to  9-2-71);  No.  155,  Gastonia,  N.C„ 

11  to  27  percent  (9-2-71);  No.  132,  Greens¬ 
boro,  N.C.,  11  to  28  percent;  No.  152,  Greens¬ 
boro,  N.C.,  6  to  12  percent  (salesclerk);  No. 
162,  Greenville,  N.C.,  2  to  25  percent  (sales¬ 
clerk)  ;  No.  183.  Henderson,  N.C.,  5  to  27  per¬ 
cent  (salesclerk,  stock  clerk,  8-4-70  to  7-6- 
71);  No.  174,  Hickory,  N.C.,  12  to  41  percent 
(salesclerk,  stock  clerk,  7-17-70  to  7-7-71); 
No.  96,  High  Point.  N.C.,  13  to  28  percent  (9- 
2-71);  No.  118.  Jacksonville,  N.C.,  16  to  26 
percent;  No.  122,  Kannapolis,  N.C.,  4  to  23 
percent  (salesclerk,  checker);  No.  9,  Laurin- 
burg,  N.C.,  6  to  24  percent  (salesclerk,  stock 
clerk,  9-30-70  to  9-2-71);  No.  184,  Lexing¬ 
ton,  N.C.,  13  to  28  percent  (salesclerk,  stock 
clerk,  7-17-70  to  7-13-71);  No.  Ill,  Lincoln- 
ton,  N.C.,  9  to  18  percent  (salesclerk) ;  No.  13, 
Mebane,  N.C.,  13  to  28  percent  (salesclerk, 
stock  clerk,  9-30-70  to  9-2-71);  No.  179, 
Monroe,  N.C.,  11  to  27  percent  (salesclerk, 
checker,  9-18-70  to  9-2-71);  No.  68,  Mount 
Airy,  N.C.,  13  to  28  percent;  No.  90,  Mount 
Olive,  N.C.,  21  to  41  percent  (salesclerk); 
No.  81,  Plymouth,  N.C.,  2  to  25  percent  (sales¬ 
clerk);  No.  18,  Reldsville,  N.C.,  13  to  28 
percent  (salesclerk,  stock  clerk);  No.  78, 
Rocky  Mount,  N.C.,  4  to  20  percent  (9-2-71); 
No.  4,  Roxboro,  N.C.,  16  to  38  percent  (sales¬ 
clerk,  stock  clerk,  9-2-71);  No.  169,  Salis¬ 
bury,  N.C.,  11  to  27  percent  (salesclerk, 
checker);  No.  153,  Shelby,  N.C.,  11  to  27  per¬ 
cent  (9-2-71);  No.  131,  West  Jefferson,  N.C., 
4  to  27  percent;  No.  39,  Williamston,  N.C., 
6  to  29  percent  (salesclerk,  stock  clerk);  No. 
159,  Wilson,  N.C.,  4  to  20  percent;  No.  160, 
Winston-Salem,  N.C.,  19  to  31  percent;  No. 
6001,  Winston-Salem,  N.C.,  19  to  31  percent 
(8-4-70  to  3-31-71);  No.  150,  Columbia,  S.C., 
6  to  21  percent  (salesclerk,  stock  clerk,  9-8- 
70  to  9-2-71);  No.  161,  Florence,  S.C.,  6  to  21 
percent  (salesclerk,  stock  clerk);  No.  166, 
Greenwood,  S.C.,  3  to  16  percent  (salesclerk); 
No.  67,  North  Augusta,  S.C.,  6  to  21  percent 
(9-2-71);  No.  175,  Rock  Hill,  S.C.,  11  to  27 
percent  (salesclerk,  checker,  8-3-71);  No. 
101,  Spartanburg,  S.C.,  11  to  27  percent;  No. 
97,  Lebanon,  Tenn.,  3  to  16  percent  (sales¬ 
clerk,  7-27-71). 


Roth’s  Inc.,  variety-department  store;  4500 
North  First  Avenue,  Evansville,  Ind.;  sales¬ 
clerk,  4  to  6  percent;  8-31-71. 

St.  Michael’s  Hospital,  hospital;  Third  and 
Broadway,  Tyndall,  S.  Dak.;  nurse’s  aide;  0.3 
to  5  percent;  8-6-70  to  5-15-71. 

Schnaible  Drug  Co.,  drugstore;  1948  East 
Walnut  Street,  Frankfort,  Ind.;  stock  clerk. 
Janitorial;  4  to  24  percent;  8-31-71. 

Scott  Store,  variety  department  stores,  for 
the  occupations  of  salesclerk,  stock  clerk, 
check  out:  No.  9269,  Brainerd,  Minn.,  0.6  to 
25  percent,  7-21-71;  No.  9211,  Cincinnati, 
Ohio,  10  to  26  percent,  7-20-71;  No.  9320, 
Cuyahoga  Falls,  Ohio,  11  to  23  percent,  8-14- 
71;  No.  9110,  Reynoldsburg,  Ohio,  11  to  23 
percent,  7-20-71;  No.  9309,  Erie,  Pa.,  6  to  18 
percent,  7-21-71. 

Spies  Super  Valu,  foods  tore;  910  East  Sioux, 
Pierre,  S.  Dak.;  checker,  carryout,  Janitorial, 
wrapper,  stock  clerk;  18  to  24  percent; 
8-18-71. 

Stamper  Bros.  Super  Market,  foodstore; 
Olive  Hill,  Ky.;  carryout;  14  to  25  percent; 
7-24-71. 

Sterling  Stores  Co.,  Inc.,  variety-depart¬ 
ment  store;  519  Waldron,  Corinth,  Miss.; 
salesclerk,  stock  clerk,  Janitorial;  12  to  43 
percent;  8-5-71. 

The  Stern  &  Mann  Co.,  apparel  store;  3040 
Cromer  NW.,  Canton,  Ohio;  delivery  clerk, 
stock  clerk,  service  clerk,  alteration,  gift 
wrapper,  teen  board;  1  to  8  percent;  8-19-71. 

Super  Duper  Food,  foodstores,  for  the  oc¬ 
cupations  of  stock  clerk,  sacker.  6  to  10 
percent,  8-7-71:  2665  Buffalo  Gap  Road, 
Abilene,  Tex.;  3661  North  Sixth  Street, 
Abilene,  Tex. 

Swiss  Village,  Inc.,  nursing  home;  Berne, 
Ind.;  nurse’s  aide,  dining  room  helper, 
kitchen  helper;  13  to  23  percent;  8-19-71. 

T.G.  &  Y.  Stores  Co.,  variety  department 
stores,  for  the  occupations  of  salesclerk,  stock 
clerk,  office  clerk,  20  to  30  percent,  8-31-71, 
except  as  otherwise  indicated:  No.  784,  Rus¬ 
sellville,  Ala.  (2  to  17  percent,  8  4-71);  No. 
1502,  Tempe,  Ariz.  (16  to  30  percent,  8-31- 
71);  No.  556,  El  Cajon,  Calif.  (8-12-70  to 
7-31-71);  No.  550,  Escondido,  Calif.  (7-21-70 
to  6-30-71);  No.  523,  Riverside,  Calif.  (8-12- 
70  to  7-31-71);  No.  561,  Riverside,  Calif. 
(8-12-70  to  7-31-71) ;  No.  647,  San  Bernardino 
Calif.;  No.  648,  Simi  Valley,  Calif.;  No.  1802, 
Denver,  Colo.  (19  to  30  percent);  No.  786, 
Orlando,  Fla.  (2  to  17  percent);  No.  1405, 
Kansas  City,  Kans.  (15  to  29  percent);  No. 
1404,  Shawnee,  Kans.  (15  to  29  percent);  No. 
1403,  Wichita,  Kans.  (19  to  30  percent);  No. 
770,  Laurel,  Miss.  (2  to  17  percent,  8-4-71); 
No.  480,  Kansas  City,  Mo.  (22  to  30  percent); 
No.  32,  Clinton,  Okla.  (7  to  23  percent,  8-13- 
71);  No.  1011,  Lawton,  Okla.  (10  to  30  per¬ 
cent,  8-13-71);  No.  60,  Oklahoma  City, 
Okla.  (22  to  30  percent);  No.  1009,  Tulsa, 
Okla.  (24  to  30  percent,  8-13-71);  No.  1781, 
Easley,  S.C.  (salesclerk,  stock  clerk,  18  to  30 
percent,  9-15-71);  No.  1703,  Seneca,  S.C.  (18 
to  30  percent,  8-16-71);  No.  845,  Brown  wood, 
Tex.  (30  percent,  8-13-71);  No.  843,  League 
City,  Tex.  (30  percent,  8-13-71);  No.  804, 
Odessa,  Tex.  (7  to  21  percent,  8-13-71);  No. 
824,  Pearland,  Tex.  (30  percent);  No.  841, 
San  Antonio,  Tex.  (30  percent) . 

Variety  Food  Store,  Inc.,  foodstore;  3226 
Wrightsboro  Road,  Augusta,  Ga.;  package 
clerk;  13  to  15  percent;  8-21-71. 

Walker  Shoe  Store,  apparel  store;  516 
Fourth  Street,  Sioux  City,  Iowa;  stock  clerk; 
8  to  16  percent;  7-21-71. 

Way-Fair  Restorium,  Inc.,  nursing  home; 
Fairfield,  Ill.;  nurse’s  aide,  orderly,  dish¬ 
washer;  0  to  4  percent;  8-16-71. 

Each  certificate  has  been  issued  upon 
the  representations  of  the  employer 
which,  among  other  things,  were  that 
employment  of  full-time  students  at 


special  minimum  rates  is  necessary  to 
prevent  curtailment  of  opportunities  for 
employment,  and  the  hiring  of  full-time 
students  at  special  minimum  rates  will 
not  create  a  substantial  probability  of 
reducing  the  full-time  employment  op¬ 
portunities  of  persons  other  than  those 
employed  under  a  certificate.  The  cer¬ 
tificate  may  be  annulled  or  withdrawn, 
as  indicated  therein,  in  the  manner  pro¬ 
vided  in  Part  528  of  Title  29  of  the  Code 
of  Federal  Regulations.  Any  person  ag¬ 
grieved  by  the  issuance  of  any  of  these 
certificates  may  seek  a  review  or  re¬ 
consideration  thereof  within  30  days 
after  publication  of  this  notice  in  the 
Federal  Register  pursuant  to  the  pro¬ 
visions  of  29  CFR  519.9. 

Signed  at  Washington,  D.C.  this  29th 
day  of  September  1970. 

Robert  G.  Gronewald, 
Authorized  Representative 
of  the  Administrator. 

[F.R.  Doc.  70-13411;  Filed,  Oct.  6,  1970; 

8:51  a.m.] 

INTERSTATE  COMMERCE 
COMMISSION 

FOURTH  SECTION  APPLICATION  FOR 
RELIEF 

October  2,  1970. 

Protests  to  the  granting  of  an  appli¬ 
cation  must  be  prepared  in  accordance 
with  §  1100.40  of  the  general  rules 
of  practice  (49  CFR  1100.40)  and  filed 
within  15  days  from  the  date  of  publica¬ 
tion  of  this  notice  in  the  Federal 
Register. 

Aggregate-of-Intermediates 

FSA  No.  42055 — Passengers  fares  in 
southern  territory.  Filed  by  Southern 
Passenger  Association,  agent  (No.  5), 
for  interested  rail  carriers.  This  is  in 
relation  to  the  transportation  of  passen¬ 
gers,  between  points  on  lines  of  appli¬ 
cant  carriers  and  between  such  points  on 
the  one  hand,  and  points  on  lines  of 
connecting  carriers,  on  the  other. 

Grounds  for  relief — Establishment  of 
increases  first-class  and  coach  fares  by 
applicant  carriers  and  maintenance  of 
depressed  through  fares. 

By  the  Commission. 

[seal]  Robert  L.  Oswald, 

Secretary. 

[Fit  Doc.  70-13399;  Filed,  Oct.  6,  1970; 
8:49  a.m.] 


[Notice  91] 

MOTOR  CARRIER  APPLICATIONS  AND 
CERTAIN  OTHER  PROCEEDINGS 

October  2,  1970. 

The  following  publications  are  gov¬ 
erned  by  the  new  3  1.247  of  the  Commis¬ 
sion’s  rules  of  practice,  published  in  the 
Federal  Register,  issue  of  December  3, 

1963,  which  became  effective  January  1, 

1964. 
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The  publications  hereinafter  set  forth 
reflect  the  scope  of  the  applications  as"" 
filed  by  applicant,  and  may  include  de¬ 
scriptions,  restrictions,  or  limitations 
which  are  not. in  a  form  acceptable  to 
the  Commission.  Authority  which  ulti¬ 
mately  may  be  granted  as  a  result  of  the 
applications  here  noticed  will  not  neces¬ 
sarily  reflect  the  phraseology  set  forth 
in  the  application  as  filed,  but  also  will 
eliminate  any  restrictions  which  are  not 
acceptable  to  the  Commission. 

Applications  Assigned  for  Oral 
Hearing 

MOTOR  CARRIERS  OF  PROPERTY 

No.  MC  118959  (Sub-No.  88)  (Amend¬ 
ment),  filed  April  6,  1970,  published  in 
the  Federal  Register  of  April  30,  1970, 
and  amended,  and  republished  as 
amended,  this  issue.  Applicant:  JERRY 
LIPPS,  INC.,  130  South  Frederick,  Cape 
Girardeau,  Mo.  63701.  Authority  sought 
to  operate  as  a  common  carrier,  by  motor 
vehicle,  over  irregular  routes,  trans¬ 
porting:  Pape^  and  paper  products,  also 
materials  and  supplies  used  in  the  manu¬ 
facture  of  paper  and  paper  products 
(except  commodities  in  bulk),  between 
Elk  Grove  Village,  HI.,  on  the  one  hand, 
and,  on  the  other,  points  in  Arkansas, 
Indiana,  Iowa,  Kentucky,  Minnesota, 
Missouri,  Ohio,  and  Wisconsin.  Note: 
Applicant  now  holds  contract  carrier 
authority  under  its  permit  No.  MC- 
125664,  therefore  dual  operations  may  be 
involved.  Applicant  states  that  the  re¬ 
quested  authority  cannot  be  tacked  with 
its  existing  authority. 

HEARING:  Remains  as  assigned  on 
the  30th  day  of  November  1970,  at  1  p.m., 
U.S.  standard  time,  at  Chicago,  HI.,  before 
an  examiner  to  be  later  designated. 

No.  MC  2428  (Sub-No.  26)  (Republi¬ 
cation)  ,  filed  June  4,  1970,  published  in 
the  Federal  Register  issue  of  June  4, 
1970,  and  republished  this  issue.  Appli¬ 
cant:  H.  PRANG  TRUCKING  CO.,  INC., 
112  New  Brunswick  Avenue,  Hopelawn 
(Perth  Amboy),  N.J.  08861.  Applicant’s 
representative:  Morton  E.  Kiel,  140 
Cedar  Street,  New  York,  N.Y.  The  modi¬ 
fied  procedure  has  been  followed  in  this 
proceeding  and  an  order  of  the  Commis¬ 
sion,  Operating  Rights  Board,  dated 
September  14,  1970,  and  served  Septem¬ 
ber  29,  1970,  finds:  that  operation  by 
applicant,  in  interstate  or  foreign  com¬ 
merce,  as  a  contract  carrier  by  motor 
vehicle,  over  irregular  routes,  of  asphalt, 
except  in  bulk,  from  the  plantsite  of 
Plymouth  Asphalt  Products,  Inc.,  at  Rah¬ 
way,  N.J.,  to  points  in  New  Jersey, 
Connecticut,  Delaware,  Maryland,  Mas¬ 
sachusetts,  New  York,  Pennsylvania, 
Rhode  Island,  and  the  District  of  Colum¬ 
bia,  under  a  continuing  contract  with 
Bird  &  Son,  Inc.,, of  East  Walpole,  Mass., 
will  be  consistent  with  the  public  interest 
and  the  national  transportation  policy: 
that  applicant  is  fit,  willing,  and  able 
properly  to  perform  such  service  and  to 
conform  to  the  requirements  of  the 
Interstate  Commerce  Act  and  the  Com¬ 
mission’s  rules  and  regulations  there¬ 
under.  Because  it  is  possible  that  other 
parties  who  have  relied  upon  the  notice 
of  the  application  as  previously  published 


may  have  an  interest  in  and  would  be 
prejudiced  by  the  lack  of  proper  notice 
of  the  authority  described  in  the  findings 
in  this  order,  a  notice  of  the  authority 
actually  granted  will  be  published  in  the 
Federal  Register  and  issuance  of  a  per¬ 
mit  in  this  proceeding  will  be  withheld 
for  a  period  of  30  days  from  the  date  of 
such  publication,  during  which  period 
any  proper  party  in  interest  may  file  an 
appropriate  petition  to  reopen  or  for 
other  appropriate  relief  setting  forth  in 
detail  the  precise  manner  in  which  it  has 
been  so  prejudiced. 

No.  MC  11207  (Sub-No.  296)  (Repub¬ 
lication),  filed  February  18,  1970,  pub¬ 
lished  in  the  Federal  Register  issue  of 
March  26,  1970,  and  republished  this 
issue.  Applicant:  DEATON,  INC.,  317 
Avenue  W,  Post  Office  Box  1271,  Bir¬ 
mingham,  Ala.  35201.  Applicant’s  repre¬ 
sentative:  A.  Alvis  Layne,  915  Pennsyl¬ 
vania  Building,  Washington,  D.C.  20004. 
The  modified  procedure  has  been  fol¬ 
lowed  in  this  proceeding  and  an  order  of 
the  Commission,  Operating  Rights  Board, 
dated  September  14,  1970,  and  served 
September  25,  1970,  finds;  that  the  pres¬ 
ent  and  future  public  convenience  and 
necessity  require  operation  by  applicant, 
in  interstate  or  foreign  commerce,  as  a 
common  carrier  by  motor  vehicle,  over 
irregular  routes,  of  gypsum  products, 
asbestos  products,  and  building  mate¬ 
rial  (except  commodities  in  bulk),  from 
the  plantsites  and  storage  facilities  of 
the  National  Gypsum  Co.  at  West- 
wego  and  New  Orleans,  La.,  to  points  in 
Alabama,  Arkansas,  Florida,  Georgia, 
Kentucky,  Mississippi,  North  Carolina, 
Oklahoma,  South  Carolina,  Tennessee, 
Texas,  Virginia,  and  West  Virginia.  That 
the  grant  of  authority  herein,  and  appli¬ 
cant’s  existing  authority  that  it  dupli¬ 
cates,  shall  be  construed  as  conferring 
only  a  single  operating  right.  Because 
it  is  possible  that  other  persons  who  have 
relied  upon  the  notice  of  the  application 
as  published  in  the  Federal  Register  may 
have  an  interest  in  and  would  be  prej¬ 
udiced  by  the  lack  of  proper  notice  of 
the  authority  described  in  the  above - 
numbered  proceeding  in  the  findings  in 
this  order,  a  notice  of  the  authority  ac¬ 
tually  granted  in  such  proceeding  will  be 
published  in  the  Federal  Register  and 
issuance  of  a  certificate  in  such  proceed¬ 
ing  will  be  withheld  for  a  period 
of  30  days  from  the  date  of  such  pub¬ 
lication,  during  which  period  any  proper 
party  in  interest  may  file  a  petition  to  re¬ 
open  or  for  other  appropriate  relief  set¬ 
ting  forth  in  detail  the  precise  manner 
in  which  it  has  been  so  prejudiced. 

No.  MC  29948  (Sub-No.  5)  (Republica¬ 
tion),  filed  November  21,  1969,  published 
in  the  Federal  Register  issue  of  Feb¬ 
ruary  12,  1970,  and  republished,  this 
issue.  Applicant:  EMPIRE  LINES,  INC., 
1125  West  Sprague,  Post  Office  Box  2205, 
Spokane,  Wash.  99210.  Applicant’s  rep¬ 
resentative:  David  A.  Frazier,  Post  Of¬ 
fice  Box  1000,  Coeur  d’Alene,  Idaho 
83814.  The  modified  procedure  has  been 
followed  in  this  proceeding  and  a  Sup¬ 
plemental  Order  of  the  Commission,  Op¬ 
erating  Rights  Board,  dated  September 
9,  1970,  and  served  September  29,  1970, 
finds  that  the  present  and  future  public 


convenience  and  necessity  require  oper¬ 
ation  by  applicant  in  interstate  or  for¬ 
eign  commerce,  as  a  common  carrier,  by 
motor  vehicle,  of  passengers  and  their 
baggage,  and  express  and  newspapers  in 
the  same  vehicle  with  passengers,  (1)  be¬ 
tween  the  port  of  entry  on  the  inter¬ 
national  boundary  line  between  the 
United  States  and  Canada  at  or  near 
Eastport,  Idaho,  and  Coeur  d’Alene, 
Idaho;  from  the  said  port  of  entry  at 
or  near  Eastport  over  U.S.  Highway  95 
to  junction  unnumbered  highway  (South 
Bonners  Ferry  Junction),  thence  over 
unnumbered  highway  to  junction  U.S. 
Highway  95  (South  Naples  Junction), 
thence  over  U.S.  Highway  95  to  Coeur 
d’Alene,  and  return  over  the  same  route, 
serving  all  intermediate  points;  (2)  and 
in  special  or  charter  operations,  begin¬ 
ning  and  ending  at  the  points  authorized 
to  be  served  in  ( 1 )  above  and  extending 
to  points  in  the  United  States  (includ¬ 
ing  Alaska  but  excluding  Hawaii) ;  that 
applicant  is  fit,  willing,  and  able  prop¬ 
erly  to  perform  such  service  and  to  con¬ 
form  to  the  requirements  of  the  Inter¬ 
state  Commerce  Act  and  the  Commis¬ 
sion’s  rules  and  regulations  thereunder  ; 
that  a  certificate  authorizing  such  oper¬ 
ations  should  be  granted,  subject  to  the 
condition  that  the  person  who  controls 
the  operations  both  of  applicant  and  of 
Okanogan  Valley  Bus  Lines,  Inc.,  shall 
first  obtain  approval  of  such  control  un¬ 
der  the  provisions  of  section  5(2)  of  the 
act,  or,  if  such  approval  *s  not  needed, 
shall  so  inform  the  Commission  by  affi¬ 
davit,  as  hereinafter  indicated.  Because 
it  is  possible  that  other  parties  who  have 
relied  upon  the  notice  of  the  application 
as  previously  published  may  have  an  in¬ 
terest  in  and  would  be  prejudiced  by  the 
lack  of  proper  notice  of  the  authority 
described  in  the  findings  in  this  order,  a 
notice  of  the  authority  actually  granted 
will  be  published  in  the  Federal  Register 
and  issuance  of  a  certificate  in  this  pro¬ 
ceeding  will  be  withheld  for  a  period  of 
30  days  from  the  date  of  such  publica¬ 
tion,  during  which  period  any  proper 
party  in  interest  may  file  an  appropriate 
petition  to  reopen  or  for  other  appro¬ 
priate  relief  setting  forth  in  detail  the 
precise  manner  in  which  it  has  been  so 
prejudiced. 

No.  MC  114091  (Sub-No.  81)  (Repub¬ 
lication)  ,  filed  December  15,  1969,  pub¬ 
lished  in  the  Federal  Register  issue  of 
February  12,  1970,  and  republished  this 
issue.  Applicant:  HUFF  TRANSPORT 
CO.,  INC.,  2114  S.  41st  Street,  Louisville, 
Ky.  40211.  Applicant’s  representative: 
Rudy  Yessin,  Sixth  Floor,  McClure 
Building,  Frankfort,  Ky.  40601.  A  report 
and  recommended  order  of  the  Hearing 
Examiner  of  August  17,  1970  (as  cor¬ 
rected  September  16,  1970)  which  was 
made  effective  September  16,  1970,  and 
served  September  25,  1970,  finds;  that 
the  present  and  future  public  conveni¬ 
ence  and  necessity  require  operation  by 
applicant,  in  interstate  or  foreign  com¬ 
merce,  as  a  common  carrier  by  motor 
vehicle,  over  irregular  routes,  of  dry  feed 
ingredients,  in  bulk,  from  Madison,  Ind., 
to  points  in  Hlinois  (except  Chicago  and 
East  St.  Louis,  Ill.,  and  points  in  Hlinois 
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within  the  Chicago  and  East  St.  Louis, 

Ill.,  commercial  zones,  as  defined  by  the 
Commission) ;  Indiana  (except  points  in 
Indiana  within  the  Chicago,  Ill.,  com¬ 
mercial  zone,  as  defined  by  the  Com¬ 
mission)  ;  Kentucky;  Ohio  (except Cleve¬ 
land,  Ohio,  and  points  within  the  Cleve¬ 
land,  Ohio  commercial  zone,  as  defined 
by  the  Commission);  Tennessee;  the 
lower  peninsula  of  Michigan;  and  points 
in  that  portion  of  Pennsylvania  on  and 
west  of  U.S.  Highway  219.  Because  it  is 
possible  that  other  parties,  who  have 
relied  upon  the  notice  of  the  application 
as  published,  may  have  an  interest  in 
and  would  be  prejudiced  by  the  lack  of 
proper  notice  of  the  authority  described 
in  the  findings  in  this  order,  a  notice  of 
the  authority  actually  granted  will  be 
published  in  the  Federal  Register  and 
issuance  of  a  certificate  in  this  proceed¬ 
ing  will  be  withheld  for  a  period  of  30 
days  from  the  date  of  such  publication, 
during  which  period  any  proper  party  in 
interest  may  file  a  petition  to  reopen  the 
proceeding  or  for  other  appropriate 
relief  setting  forth  in  detail  the  pre¬ 
cise  manner  in  which  it  has  been  so 
prejudiced. 

No.  MC  116254  (Sub-No.  Ill)  (Repub¬ 
lication)  ,  filed  March  12,  1970,  published 
in  the  Federal  Register  issue  of  April  2, 
1970,  and  republished,  this  issue.  Appli¬ 
cant;  CHEM  -  HAULERS ,  INC.,  Post 
Office  Drawer  M,  Sheffield,  Ala.  35660. 
Applicant’s  representative:  Walter  Har¬ 
wood,  1822  Parkway  Towers,  Nashville, 
Tenn.  37219.  The  modified  procedure 
has  been  followed  in  this  proceeding  and 
an  Order  of  the  Commission,  Operating 
Rights  Board,  dated  August  31, 1970,  and 
served  September  25,  1970,  finds;  that 
the  present  and  future  public  conven¬ 
ience  and  necessity  require  operation  by 
applicant,  in  interstate  or  foreign  com¬ 
merce,  as  a  common  carrier  by  motor 
vehicle,  over  irregular  routes,  of  caskets, 
vaults,  boxes,  and  materials  and  supplies 
used  in  the  production  thereof  (except 
commodities  in  bulk)  between  the  plant- 
sites  of  A  &  M  Casket  Co.,  at  or  near 
Loretto  (Lawrence  County),  Tenn.,  and 
Muscle  Shoals,  Ala.,  on  the  one  hand, 
and,  on  the  other  hand,  points  in  the 
United  States  (except  Alaska  and 
Hawaii) .  Because  it  is  possible  that  other 
persons  who  have  relied  upon  the  notice 
of  the  application  as  published  in  the 
Federal  Register  may  have  an  interest 
in  and  would  be  prejudiced  by  the  lack 
of  proper  notice  of  the  authority  de¬ 
scribed  in  the  above-numbered  proceed¬ 
ing  in  the  findings  in  this  order,  a  notice 
of  the  authority  actually  granted  in  such 
proceeding  will  be  published  in  the 
Federal  Register  and  issuance  of  a  cer¬ 
tificate  in  such  proceeding  will  be  with¬ 
held  for  a  period  of  30  days  from  the 
date  of  such  publication,  during  which 
period  any  proper  party  in  interest  may 
file  a  petition  to  reopen  or  for  other 
appropriate  relief  setting  forth  in  detail 
the  precise  manner  in  which  it  has  been 
so  prejudiced. 

No.  MC  119934  (Sub-No.  161)  (Repub¬ 
lication),  filed  December  15,  1969,  pub¬ 
lished  in  the  Federal  Register  issue  of 
February  12,  1970,  and  republished  this 
issue.  Applicant:  ECOFF  TRUCKING, 


INC.,  625  East  Broadway,  Fortville,  Ind. 
46040.  Applicant’s  representative:  Rob¬ 
ert  C.  Smith,  711  Chamber  of  Commerce 
Building,  Indianapolis,  Ind.  46204.  A  re¬ 
port  and  recommended  order  of  the  Hear¬ 
ing  Examiner  of  August  17, 1970  (as  cor¬ 
rected  September  1,  1970)  which  was 
made  effective  September  16,  1970,  and 
served  September  25,  1970,  finds;  that 
the  present  and  future  public  conven¬ 
ience  and  necessity  require  operation 
by  each  applicant,  in  interstate  or  for¬ 
eign  commerce,  as  a  common  carrier  by 
motor  vehicle,  over  irregular  routes,  of 
dry  feed  ingredients,  in  bulk,  from  Madi¬ 
son,  Ind.,  to  points  in  Illinois  (except 
Chicago  and  East  St.  Louis,  Ill.,  and 
points  in  Illinois  within  the  Chicago  and 
East  St.  Louis,  Ill.,  commercial  zones,  as 
defined  by  the  Commission) ;  Indiana 
(except  points  in  Indiana  within  the 
Chicago,  Ill.,  commercial  zone,  as  de¬ 
fined  by  the  Commission) ;  Kentucky; 
Ohio  (except  Cleveland,  Ohio,  and  points 
within  the  Cleveland,  Ohio  commercial 
zone,  as  defined  by  the  Commission); 
Tennessee;  the  Lower  Peninsula  of 
Michigan;  and  points  in  that  portion  of 
Pennsylvania  on  and  west  of  U.S.  High¬ 
way  219;  the  holding  by  applicant  of  the 
authority  granted  herein  and  of  Permit 
No.  MC  128161  heretofore  issued,  will 
be  consistent  with  the  public  interest 
and  the  national  transportation  policy, 
subject  to  the  right  of  the  Com¬ 
mission,  which  is  hereby  expressly  re¬ 
served,  to  impose  such  terms,  conditions, 
and  limitations  in  the  future  as  it  may 
find  necessary  in  order  to  insure  that 
applicant’s  operations  conform  to  the 
provisions  of  section  210  of  the  Interstate 
Commerce  Act.  Because  it  is  possible  that 
other  parties  who  have  relied  upon  the 
notice  of  the  application  as  previously 
published  may  have  an  interest  in  and 
would  be  prejudiced  by  the  lack  of 
proper  notice  of  the  authority  described 
in  the  findings  in  this  order,  a  notice  of 
the  authority  actually  granted  will  be 
published  in  the  Federal  Register  and 
issuance  of  a  certificate  in  this  proceed¬ 
ing  will  be  withheld  for  a  period  of  30 
days  from  the  date  of  such  publication, 
during  which  period  any  proper  party 
in  interest  may  file  a  petition  to  reopen 
or  for  other  appropriate  relief  setting 
forth  in  detail  the  precise  manner  in 
which  it  has  been  so  prejudiced 
No.  MC  128940  (Sub-No.  9)  (Republi¬ 
cation)  ,  filed  January  19, 1970,  published 
in  the  Federal  Register  issue  of  February 
19,  1970,  and  republished  this  issue.  Ap¬ 
plicant:  RICHARD  A.  CRAWFORD,  do¬ 
ing  business  as  R.  A.  CRAWFORD 
TRUCKING  SERVICE,  Post  Office  Box 
722,  Adelphi,  Md.  20783.  Applicant’s  rep¬ 
resentative:  Charles  E.  Creager,  Suite 
523,  816  Easley  Street,  Silver  Spring,  Md. 
20910.  A  supplemental  order  of  the  Com¬ 
mission,  Operating  Rights  Board,  dated 
August  31,  1970,  and  served  September 
25,  1970,  finds:  that  operation  by  appli¬ 
cant,  in  interstate  or  foreign  commerce, 
as  a  contract  carrier  by  motor  vehicle, 
over  irregular  routes,  of  (a)  foods  and 
food  products,  and  (b)  related  advertis¬ 
ing  materials,  and  equipment  and  sup¬ 
plies  used  in  the  preparation  and  serving 


of  foods,  from  Washington,  D.C.,  to  (1) 
points  in  Adams,  Allen,  Boone,  Hamilton, 
Hancock,  Hendricks,  Johnson,  Morgan, 
Shelby,  Wells,  and  Whitley  Counties, 
Ind.,  (2)  points  in  Butler,  Clark,  Cler¬ 
mont,  Fairfield,  Franklin,  Greene,  Ham¬ 
ilton,  Licking,  Madison,  Miami,  Mont¬ 
gomery,  Pickaway,  Preble,  and  Warren 
Counties,  Ohio;  (3)  points  in  Boone, 
Campbell,  Kenton,  Gallatin,  Grant,  and 
Pendleton  Counties,  Ky.,  (4)  points  in 
Allegan,  Berry,  Ionia,  Kent,  Muskegon, 
and  Ottawa  Counties,  Mich.,  and  (5) 
points  in  Allegheny,  Beaver,  Washington, 
and  Westmoreland  Counties,  Pa.;- (6) 
points  in  Brooke,  Hancock,  and  Jefferson 
Counties,  W.  Va.;  under  continuing  con¬ 
tract  with  Fairfield  Farm  Kitchens, 
Washington,  D.C.,  will  be  consistent  with 
the  public  interest  and  the  national 
transportation  policy;  that  applicant  is 
fit,  willing,  and  able  properly  to  perform 
such  service  and  to  conform  to  the  re¬ 
quirements  of  the  Interstate  Commerce 
Act  and  the  Commission’s  rules  and  reg¬ 
ulations  thereunder.  Because  it  is  pos¬ 
sible  that  other  parties  who  have  relied 
upon  the  notice  of  the  application  as 
published,  may  have  an  interest  in  and 
would  be  prejudiced  by  the  lack  of 
proper  notice  of  the  authority  described 
in  the  findings  in  this  order,  a  notice  of 
the  authority  actually  granted  will  be 
published  in  the  Federal  Register  and 
issuance  of  a  permit  in  this  proceeding 
will  be  withheld  for  a  period  of  30  days 
from  the  date  of  such  publication,  during 
which  period  any  proper  party  in  inter¬ 
est  may  file  a  petition  for  leave  to  re¬ 
open  the  proceeding  or  for  other  appro¬ 
priate  relief  setting  forth  in  detail  the 
precise  manner  in  which  it  has  been  so 
prejudiced. 

No.  MC  133977  (Sub-No.  1)  (Corrected 
Republicatlcn) ,  filed  September  24, 1969, 
published  in  the  Federal  Register  issues 
October  17,  1969,  and  November  14,  1969, 
incorrectly  republished  September  16, 
1970,  under  No.  MC  133977,  and  repub¬ 
lished  as  corrected  in  accordance  with 
the  findings  in  MC  133977  (Sub-No.  1), 
this  issue.  Applicant:  GENE’S,  INC.,  302 
Maple  Lane,  Arcanum,  Ohio  45304.  Ap¬ 
plicant’s  representative:  Paul  F.  Berry, 
88  East  Broad  Street,  Columbus,  Ohio 
43215.  A  report  and  recommended  order 
of  the  Hearing  Examiner  was  served  on 
August  11,  1970,  and  became  effective 
on  August  31,  1970,  pursuant  to  a  cor¬ 
rected  notice  served  September  8,  1970, 
finds:  that  the  present  and  future  public 
convenience  and  necessity  require  opera¬ 
tion  by  applicant  as  a  common  carrier  by 
motor  vehicle,  in  interstate  or  foreign 
commerce,  over  irregu’ar  routes,  in  the 
transportation  of  (1)  fertilizer,  fertilizer 
material,  and  fertilizer  ingredients,  in 
bags,  or  in  bulk,  in  dump  vehicles;  (2) 
feed,  in  bags,  or  in  bulk  in  dump  vehicles; 
and  (3)  seed,  in  bags,  or  in  bulk  in  dump 
vehicles,  between  points  in  Darke,  Miami, 
and  Montgomery  Counties,  Oldo,  on  the 
one  hand,  and,  on  the  other,  points  in 
Illinois,  Indiana,  and  Kentucky.  Because 
it  is  possible  that  other  persons,  who  have 
relied  upon  the  notice  of  the  application 
as  published,  including  the  erroneous 
republication  of  September  16, 1970,  may 
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have  an  interest  in  and  would  be  prej¬ 
udiced  by  the  lack  of  proper  notice  of 
the  authority  described  in  the  findings 
in  this  order  a  notice  of  authority  ac¬ 
tually  granted  will  be  published  in  the 
Federal  Register  and  issuance  of  a  cer¬ 
tificate  in  the  proceeding  will  be  with¬ 
held  for  a  period  of  30  days  from  the  date 
of  such  publication,  during  which  period 
any  proper  party  in  interest  may  file  a 
petition  to  reopen  or  for  other  appro¬ 
priate  relief  setting  forth  in  detail  the 
precise  manner  in  which  it  has  been  so 
prejudiced.  Note:  The  previous  republi¬ 
cation  of  September  16,  1970,  in  No.  MC 
133977,  is  to  be  disregarded. 

Application  for  Certificate  or  Permit 
Which  is  To  Be  Processed  Concur¬ 
rently  With  Application  Under  Sec¬ 
tion  5  Governed  by  Special  Rule  240 
to  the  Extent  Applicable 

No.  MC  11207  (Sub-No.  2S9)  (Correc¬ 
tion)  ,  filed  September  9,  1970,  published 
Federal  Register,  issue  of  September  30, 
1970,  and  republished  as  corrected  this 
issue.  Applicant:  DEATON,  INC.,  317 
Avenue  West,  Post  Office  Box  1271,  Bir¬ 
mingham,  Ala.  35201.  Applicant’s  repre¬ 
sentative:  A.  Alvis  Layne,  915  Pennsyl¬ 
vania  Building,  Washington,  D.C.  20004. 
Note:  The  purpose  of  this  republication 
is  to  correct  Route  (2)  which  should  read 
as  follows:  Between  Gadsden,  Ala.,  and 
junction  U.S.  Highways  278  and  231, 
from  Gadsden  over  U.S.  Highway  278  to 
junction  U.S.  Highway  231,  serving  all 
intermediate  points,  and  serving  Bir¬ 
mingham  and  all  points  within  65  miles 
of  Birmingham,  as  off-route  points.  The 
rest  of  the  notice  remains  as  previously 
published.  This  is  a  matter  directly  re¬ 
lated  to  MC-F-10945,  published  in  the 
Federal  Register,  issue  of  September  23, 
1970. 

Applications  Under  Sections  5  and 
210a(b) 

The  following  applications  are  gov¬ 
erned  by  the  Interstate  Commerce  Com¬ 
mission’s  special  rules  governing  notice 
of  filing  of  applications  by  motor  carriers 
of  property  or  passengers  under  sections 
5(a)  and  210a(b)  of  the  Interstate  Com¬ 
merce  Act  and  certain  other  proceedings 
with  respect  thereto  (49  CFR  1.240). 

Motor  Carriers  of  Property 

No.  MC-F-10931.  (Correction)  (AR¬ 
THUR  BERNACCHI  and  GEORGE 
BERNACCHI— Control— WEST  FORD- 
HAM  TRANSPORTATION  CORP.) , 
published  in  the  September  2,  1970  issue 
of  the  Federal  Register  on  page  13918. 
This  correction  to  show  that  ARTHUR 
BERNACCHIA  and  GEORGE  BERNAC- 
CHIA,  do  not  control  CROSS  COUNTY 
COACH  CORPORATION  as  indicated  in 
the  prior  publication. 

No.  MC-F-10964.  Application  under 
section  5(1)  of  the  Interstate  Commerce 
Act  for  approval  of  an  agreement  be¬ 
tween  common  carriers  for  the  pooling 
of  traffic.  Applicants:  PACIFIC  INTER¬ 
MOUNTAIN  EXPRESS  CO.,  1417  Clay 
Street,  Post  Office  Box  958,  Oakland, 
Calif.  94604  (MC-730),  ALL-AMERICAN 
TRANSPORT,  INC.,  1500  Industrial  Ave¬ 


nue,  Sioux  Falls,  S.  Dak.  57101  (MC- 
29120),  seeks  to  enter  into  an  agreement 
for  the  pooling  of  traffic  moving  in  inter¬ 
state  commerce  between  Omaha,  Nebr., 
and  points  in  Alton,  Arnolds  Park,  Ban¬ 
croft,  Belle  Plaine,  Burt,  Chelsea,  Eldora, 
Fostoria,  Greenville,  Grundy  Center, 
Hartley,  Hospers,  Iowa  Falls,  Le  Grand, 
Milford,  Montour,  Okoboji,  Rembrandt, 
Sanborn,  Sioux  Rapids,  Spencer,  Spirit 
Lake,  Tama,  Toledo,  and  Truesdale, 
Iowa.  Attorney:  W.  S.  Pilling,  1417  Clay 
Street,  Post  Office  Box  958,  Oakland, 
Calif.  94604.  Note:  PACIFIC  INTER¬ 
MOUNTAIN  EXPRESS  CO.,  holds  au¬ 
thority  from  this  Commission  to  operate 
from  coast  to  coast. 

No.  MC-F-10965.  Authority  sought  for 
control  by  TRANSPORTATION  COM¬ 
PANIES,  INC.,  650  Terminal  Tower, 
Cleveland,  Ohio  44113,  of  ALL  INDUS¬ 
TRIAL  CARTAGE  COMPANY,  1945 
West  112th  Street,  Cleveland,  Ohio  44102, 
and  for  acquisition  by  SHELDON  B. 
GUREN  and  EDWARD  GINSBERG,  also 
of  Cleveland,  Ohio,  of  control  of  ALL 
INDUSTRIAL  CARTAGE  COMPANY, 
through  the  acquisition  by  TRANSPOR¬ 
TATION  COMPANIES,  INC.  Applicants’ 
attorney:  John  P.  McMahon,  100  East 
Broad  Street,  Columbus,  Ohio  43215. 
Operating  rights  sought  to  be  controlled: 
Under  a  certificate  of  registration,  in 
Docket  No.  MC— 97451  Sub  1,  covering  the 
transportation  of  property,  as  a  common 
carrier,  in  interstate  commerce,  within 
the  State  of  Ohio.  TRANSPORTATION 
COMPANIES,  INC.,  holds  no  authority 
from  this  Commission.  However,  it  is 
affiliated  with  THE  GLENN  CARTAGE 
COMPANY,  622  Terminal  Tower,  Cleve¬ 
land,  Ohio  44113,  which  is  authorized  to 
operate  as  a  common  carrier  in  Penn¬ 
sylvania,  Ohio,  New  York,  Michigan, 
Kentucky,  West  Virginia,  Maryland, 
New  Jersey,  Indiana,  Delaware,  and 
Illinois.  Application  has  been  filed  for 
temporary  authority  under  section 
210a(b) . 

No.  MC-F-10966.  INTERNATIONAL 
UTILITIES  OF  THE  U.S.,  INC.,  3219 
Philadelphia  Pike,  Claymont,  Del.  19703, 
subsidiary  of  INTERNATIONAL  UTIL¬ 
ITIES,  INC.,  also  of  Claymont,  Del.,  both 
noncarriers,  proposes  to  purchase  from 
its  parent  all  of  the  outstanding  capital 
stock  of  RYDER  TRUCK  LINES,  INC., 
Post  Office  Box  2408,  2050  Kings  Road, 
Jacksonville,  Fla.  32203,  thereby  also  ac¬ 
quiring  control  of  BOYCE  MOTOR 
LINES,  INC.,  Lakeside  Drive,  Canan¬ 
daigua,  N.Y.  14424,  a  carrier  subsidiary 
of  RYDER  TRUCK  LINES,  INC.  It  was 
found  in  No.  MC-F-9204  that  INTERNA¬ 
TIONAL  UTILITIES,  INC.,  did  not  re¬ 
quire  Commission  approval  for  its  ac¬ 
quisition  of  control  of  RYDER  TRUCK 
LINES,  INC.  The  latter’s  acquisition  of 
control  of  BOYCE  MOTOR  LINES,  INC., 
was  approved  in  No.  MC-F-10295.  Appli¬ 
cants  move  to  dismiss  the  application  for 
lack  of  jurisdiction.  Applicants’  attor¬ 
neys:  Roland  Rice,  618  Perpetual  Build¬ 
ing,  Washington,  D.C.  20004,  and  J.  G. 
Rubenstein,  1500  Walnut  Street,  Phila¬ 
delphia,  Pa.  19102.  Operating  rights 
sought  to  be  controlled:  (1)  General 
commodities,  with  certain  specified  ex¬ 


ceptions,  and  numerous  other  specified 
commodities,  as  a  common  carrier,  over 
regular  and  irregular  routes,  from,  to, 
and  between,  specified  points  in  the 
States  of  Ohio,  Tennessee,  Georgia,  Ala¬ 
bama,  Kentucky,  Illinois,  Indiana,  Wis¬ 
consin,  Mississippi,  North  Carolina, 
Virginia,  South  Carolina,  Florida,  Texas, 
Louisiana,  Delaware,  Maryland,  Michi¬ 
gan,  Missouri,  New  Jersey,  New  York, 
Pennsylvania,  California,  Arizona,  Ar¬ 
kansas,  Colorado,  Rhode  Island,  Con¬ 
necticut,  Massachusetts,  West  Virginia, 
and  the  District  of  Columbia,  with  cer¬ 
tain  restrictions,  serving  various  inter¬ 
mediate  and  off-route  points  over 
numerous  alternate  routes  for  operating 
convenience  only,  as  more  specifically 
described  in  Docket  No.  MC-2900  and 
Sub  numbers  thereunder.  This  notice 
does  not  purport  to  be  a  complete  de¬ 
scription  of  all  of  the  operating  rights 
of  the  carrier  involved.  The  foregoing 
summary  is  believed  to  be  sufficient  for 
purposes  of  public  notice  regarding  the 
nature  and  extent  of  this  carrier’s  oper¬ 
ating  rights,  without  stating,  in  full,  the 
entirety,  thereof. 

(2)  General  commodities,  excepting, 
among  others,  classes  A  and  B  explosives, 
household  goods  and  commodities  in 
bulk,  as  a  common  carrier  over  regular 
routes,  between  Mileses,  N.Y.,  and  Bing¬ 
hamton,  N.Y.,  serving  all  intermediate 
points,  and  points  in  Dickinson  and  Fen¬ 
ton  Townships,  Broome  County,  N.Y.,  as 
off-route  points,  between  Elmira,  N.Y., 
and  Big  Flats,  N.Y.,  serving  the  interme¬ 
diate  point  of  Horseheads,  N.Y.,  between 
Buffalo,  N.Y.,  and  New  York,  N.Y.,  serv¬ 
ing  no  intermediate  points,  but  serving 
points  in  New  Jersey  within  30  miles  of 
city  hall,  New  York,  N.Y.,  as  off-route 
points,  and  serving  Canandaigua,  N.Y., 
as  an  off-route  point,  with  service  at 
Canandaigua  restricted  to  the  inter¬ 
change  of  traffic  only,  with  restriction, 
between  Buffalo,  N.Y.,  and  Youngstown, 
N.Y.,  serving  the  intermediate  points  of 
Lewiston,  Niagara  Falls,  and  Tona- 
wanda,  N.Y.,  between  Buffalo,  N.Y.,  and 
Youngstown,  N.Y.,  serving  the  interme¬ 
diate  points  of  Akron,  Clarence,  Eggerts- 
ville,  Lockport,  North  Ridge,  Ransom- 
ville,  Snyder,  Warrens  Corner,  and  Wil- 
liamsville,  N.Y.,  between  Buffalo,  N.Y., 
and  Niagara  Falls,  N.Y.,  serving  the  in¬ 
termediate  points  of  Kenmore,  North 
Tonawanda, .  and  Tonawanda,  N.Y.,  be¬ 
tween  Buffalo,  N.Y.,  and  Brockport,  N.Y., 
serving  the  intermediate  points  of  Al- 
bicfn,  Bowmansville,  East  Amherst,  Fan- 
cher,  Gasport,  Holley,  Lockport,  Medina, 
Middleport,  Millersport,  and  Swormville, 
N.Y.,  from  Buffalo,  N.Y.,  to  Hornell,  N.Y., 
serving  the  intermediate  points  of  Bo¬ 
livar,  East  Aurora,  FranklinviUe,  Olean, 
and  Wellsville,  N.Y.,  for  delivery  only, 
from  Buffalo,  N.Y.,  to  Salamanca,  N.Y., 
serving  the  intermediate  points  of  Cat¬ 
taraugus,  Gowanda,  and  Hamburg,  N.Y., 
and  the  off-route  point  of  Perrysburg, 
N.Y.,  for  delivery  only,  from  Buffalo, 
N.Y.,  to  Jamestown,  N.Y.,  serving  the 
intermediate  points  of  Cassadaga,  Evans 
Center,  Famham,  Fredonia,  Gerry, 
Irving,  Laona,  Sheridan,  Silver  Creek, 
Wanakah,  and  Woodlawn  Beach,  N.Y., 
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and  the  off-route  point  of  Sinclairville, 
N.Y.,  for  delivery  only,  from  Buffalo, 
N.Y.,  to  Jamestown,  N.Y.,  serving  the 
intermediate  points  of  Brocton,  Celoron, 
Chautauqua,  Dunkirk,  Lakewood,  Lam- 
berton,  Mayville,  Portland,  Stow,  and 
Westfield,  N.Y.,  for  delivery  only,  be¬ 
tween  Rochester,  N.Y.,  and  Syracuse, 
N.Y.,  serving  all  intermediate  points,  be¬ 
tween  junction  New  York  Highways  96 
and  332  and  Canandaigua,  N.Y.,  serving 
all  intermediate  points,  service  is  au¬ 
thorized  to  certain  specified  commercial 
zones  of  Syracuse,  Rochester,  and  Au¬ 
burn,  N.Y.,  service  authorized  at  the  city 
of  Canandaigua  includes  the  city  of 
Canandaigua  and  the  town  of  Canandai¬ 
gua,  service  authorized  at  the  city  of 
Geneva  includes  the  city  of  Geneva  and 
the  towns  of  Geneva,  Waterloo,  and 
Seneca  Palls,  and  those  parts  of  the  vil¬ 
lage  of  Waterloo  which  lie  in  the  town 
of  Fayette; 

General  commodities,  except  livestock, 
loose  bulk  commodities,  classes  A  and  B 
explosives,  currency,  bullion,  articles  of 
virtu,  and  commodities  injurious  or  con¬ 
taminating  to  other  lading,  between 
Binghamton,  N.Y.,  and  Buffalo,  N.Y., 
serving  all  intermediate  points  other 
than  Endicott,  N.Y.,  and  the  off-route 
points  of  Naples,  N.Y.,  and  Athens  and 
Sayre,  Pa.;  over  two  alternate  routes  for 
operating  convenience  only;  general 
commodities,  excepting,  among  others 
classes  A  and  B  explosives,  household 
goods  and  commodities  in  bulk,  as  a 
common  carrier,  over  irregular  routes, 
from  New  York.  N.Y.,  and  points  in 
Bergen,  Essex,  Hudson,  Passaic,  and 
Union  Counties,  N.J.,  to  points  in  Pike 
and  Wayne  Counties,  Pa.,  from  New 
York,  N.Y.,  to  Hancock,  N.Y.,  between 
New  York,  N.Y.,  and  points  in  New  Jer¬ 
sey  within  30  miles  of  city  hall.  New 
York,  N.Y.,  on  the  one  hand,  and,  on 
the  other,  Binghamton,  N.Y.,  between 
Avon,  Batavia,  Buffalo,  East  Rochester, 
Genesee,  Mount  Morris,  Perry,  Roch¬ 
ester,  and  Wayland,  N.Y.,  between  Alton, 
Buffalo,  Canandaigua,  Fulton,  Geneva, 
Holcomb,  Honeoye  Falls,  Le  Roy,  Mum- 
ford,  Ontario  Center,  Shortsville,  and 
Webster,  N.Y.,  with  restriction;  silk  and 
rayon  yarns,  from  New  York,  N.Y.,  to 
Stroudsburg  and  Matamoras,  Pa.;  silk 
and  rayon  cloth,  from  Stroudsburg  and 
Matamoras,  Pa.,  to  New  York,  N.Y.,  and 
Hoboken  and  Passaic,  N.J.,  from  Mata¬ 
moras,  Pa.,  to  Clifton,  Rutherford,  and 
Paterson,  N.J.;  nursery  stock,  from  all 
points  in  Wayne  County  to  all  points  in 
Broome,  Chemung,  Erie,  Fulton,  Genesee, 
Livingston,  Madison,  Montgomery, 
Oneida,  Saratoga,  and  Ulster  Counties, 
N.Y.  INTERNATIONAL  UTILITIES  OF 
THE  U.S.,  INC.,  holds  no  authority  from 
this  Commission.  Application  has  not 
been  filed  for  temporary  authority  under 
section  210a (b). 

No.  MC-F-10967.  Application  under 
section  5(1)  of  the  Interstate  Commerce 
Act  for  approval  of  an  agreement  be¬ 
tween  common  carriers  for  the  pooling 
of  traffic.  Applicants:  PACIFIC  INTER¬ 
MOUNTAIN  EXPRESS  CO..  1417  Clay 
Street,  Post  Office  Box  958,  Oakland, 
Calif.  94604  (MC-730) ,  CONSOLIDATED 
MOTOR  FREIGHT,  INC.,  1411  Second 


Street,  Post  Office  Box  947,  Hastings, 
Nebr.  68901  (30470),  seek  to  enter  into 
an  agreement  for  the  pooling  of  traffic 
consisting  of  general  commodities  mov¬ 
ing  in  interstate  commerce  between 
Omaha,  Nebr.,  and  points  in  Exeter, 
Fairmont,  Friend,  and  Hastings,  Nebr. 
Attorney:  W.  S.  Pilling,  1417  Clay  Street, 
Post  Office  Box  958,  Oakland,  Calif. 
94604.  Note:  PACIFIC  INTERMOUN¬ 
TAIN  EXPRESS  CO.,  holds  authority 
from  this  Commission  to  operate  from 
coast  to  coast. 

No.  MC-F-10968.  Application  under 
section  5(1)  of  the  Interstate  Commerce 
Act  for  approval  of  an  agreement  be¬ 
tween  common  carriers  for  the  pooling  of 
service.  Applicants:  PACIFIC  INTER¬ 
MOUNTAIN  EXPRESS  CO.,  1417  Clay 
Street,  Post  Office  Box  958,  Oakland, 
Calif.  94604  (MC-223),  and  LOGAN 
VALLEY  TRANSFER,  INC.,  Box  112, 
Lyons,  Nebr.  68038  (MC-730),  seeks  to 
enter  into  an  agreement  for  the  pooling 
of  traffic  consisting  of  general  commod¬ 
ities  moving  in  interstate  commerce  be¬ 
tween  Omaha,  Nebr.,  and  points  in  Craig, 
Decatur,  Herman,  Lyons,  Oakland,  Te- 
kamah,  Uehling,  Walthill,  and  Winne¬ 
bago,  Nebr.  Attorney:  W.  S.  Pilling,  1417 
Clay  Street,  Post  Office  Box  958,  Oak¬ 
land,  Calif.  94604.  Note:  PACIFIC  IN¬ 
TERMOUNTAIN  EXPRESS  CO„  holds 
authority  from  this  Commission  to  op¬ 
erate  from  Coast  to  Coast. 

No.  MC-F-10969.  Application  under 
section  5G)  of  the  Interstate  Commerce 
Act  for  approval  of  an  agreement 
between  common  carriers  for  the  pool¬ 
ing  of  traffic.  Applicants:  PACIFIC 
INTERMOUNTAIN  EXPRESS  CO.,  1417 
Clay  St.,  Post  Office  Box  958,  Oakland, 
Calif.  94604  (MC-730).  MCALLISTER 
TRANSFER,  INC.,  Post  Office  Box  552, 
York,  Nebr.  68467  (MC-60912),  seek  to 
enter  into  an  agreement  for  the  pooling 
of  traffic  consisting  of  general  commodi¬ 
ties  moving  in  interstate  commerce 
between  Omaha,  Nebr.,  and  points  in 
Aurora,  Bradshaw,  Hampton,  Tamora, 
York,  Seward,  Utica,  and  Waco,  Nebr. 
Attorney:  W.  S.  Pilling,  1417  Clay  Street, 
Post  Office  Box  958,  Oakland,  Calif. 
94604.  Note:  PACIFIC  INTERMOUN¬ 
TAIN  EXPRESS  CO.  holds  authority 
from  this  Commission  to  operate  from 
coast  to  coast. 

By  the  Commission. 

[seal]  Robert  L.  Oswald, 

Secretary. 

[FR.  Doc.  70-13403;  Filed,  Oct.  6,  1970; 

8:50  a.m.) 


NOTICE  OF  FILING  OF  MOTOR 
CARRIER  INTRASTATE  APPLICATIONS 

October  2,  1970. 

The  following  applications  for  motor 
common  carrier  authority  to  operate  in 
intrastate  commerce  seek  concurrent 
motor  carrier  authorization  in  interstate 
or  foreign  commerce  within  the  limits  of 
the  intrastate  authority  sought,  pursuant 
to  section  206(a)  (6)  of  the  Interstate 
Commerce  Act,  as  amended  October  15, 
1962.  These  applications  are  governed 
by  §  1.245  of  the  Commission’s  rules  of 


practice,  published  in  the  Federal 
Register,  issue  of  April  11,  1963,  page 
3533,  which  provides,  among  other 
things,  that  protests  and  requests  for 
information  concerning  the  time  and 
place  of  State  Commission  hearings  or 
other  proceedings,  any  subsequent 
changes  therein,  any  other  related 
matters  shall  be  directed  to  the  State 
Commission  with  which  the  application 
is  filed  and  shall  not  be  addressed  to  or 
filed  with  the  Interstate  Commerce 
Commission. 

State  Docket  No.  24387 — Extension, 
filed  May  28,  1970.  Applicant:  RICHARD 
H.  ESHE  AND  LOIS  MAE  ESHE,  a  part¬ 
nership,  doing  business  as  SOUTH  PARK 
MOTOR  LINES,  48  East  56th  Avenue, 
Denver,  Colo.  80216.  Applicant’s  repre¬ 
sentative:  Marion  F.  Jones,  420  Denver 
Club  Building,  Denver,  Colo.  80202.  Cer¬ 
tificate  of  public  convenience  and  neces¬ 
sity  sought  to  extend  Public  Utilities 
Commission  Certificate  No.  1026  to  au¬ 
thorize  the  following  service:  Transpor¬ 
tation  of  general  commodities,  other  than 
livestock,  and  commodities  in  bulk,  in 
tank  vehicles,  between  Denver,  Colo.,  and 
Climax,  Colo.,  on  schedule,  over  regular 
routes,  as  follows:  From  Denver  via  U.S. 
Highway  6  to  Frisco,  thence  via  Colorado 
Highway  91  to  Climax;  return  over  the 
same  route,  with  authority  to  use  High¬ 
way  Interstate  70  as  now  or  in  the  future 
to  be  constructed.  Applicants  also  seek 
authority  to  use  for  travel  purposes  only, 
U.S.  Highway  40  from  Denver  to  the 
junction  of  U.S.  Highway  40  and  U.S. 
Highway  6  east  of  Idaho  Springs,  to¬ 
gether  with  the  use  of  Highway  Inter¬ 
state  70  as  now  or  in  the  future  to  be 
constructed,  and  seek  authority  to  serve 
all  intermediate  points  on  said  highway 
between  Georgetown  and  Climax,  in¬ 
cluding  Georgetown;  also  to  serve  the 
East  and  West  Portals  of  Straight  Creek 
Tunnel.  Restriction:  Service  at  the  East 
and  West  Portals  of  Straight  Creek  Tun¬ 
nel  to  be  restricted  to  shipments  of  10,000 
pounds  or  less.  Both  intrastate  and  inter¬ 
state  authority  sought. 

HEARING:  November  24,  1970  at  10 
a.m.,  District  Courtroom,  Breckenridge, 
Colo.,  and  November  25,  1970  at  10  a.m.. 
Commission  Hearing  Room,  Denver, 
Colo.  Requests  for  procedural  informa¬ 
tion  including  the  time  for  filing  protests 
concerning  this  application  should  be  ad¬ 
dressed  to  the  Public  Utilities  Commis¬ 
sion,  500  Columbine  Building,  1845  Sher¬ 
man  Street,  Denver,  Colo.  80203,  and 
should  not  be  directed  to  the  Interstate 
Commerce  Commission. 

By  the  Commission. 

[seal]  Robert  L.  Oswald, 

Secretary. 

|F.R.  Doc.  70-13402;  Filed,  Oct.  6,  1970; 

8:50  a.m.] 


[Notice  163] 

MOTOR  CARRIER  TEMPORARY 
AUTHORITY  APPLICATIONS 

October  1,  1970. 

The  following  are  notices  of  filing  of 
applications  for  temporary  authority 
under  section  210a(a)  of  the  Interstate 
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Commerce  Act  provided  for  under  the 
new  rules  of  Ex  Parte  No.  MC-67  (49 
CFR  Part  1131)  published  in  the  Federal 
Register,  issue  of  April  27, 1965,  effective 
July  1,  1965.  These  rules  provide  that 
protests  to  the  granting  of  an  application 
must  be  filed  with  the  field  official  named 
in  the  Federal  Register  publication, 
within  15  calendar  days  after  the  date  of 
notice  of  the  filing  of  the  application  is 
published  in  the  Federal  Register.  One 
copy  of  such  protests  must  be  served  on 
the  applicant,  or  its  authorized  repre¬ 
sentative,  if  any,  and  the  protests  must 
certify  that  such  service  has  been  made. 
The  protests  must  be  specific  as  to  the 
service  which  such  protestant  can  and 
will  offer,  and  must  consist  of  a  signed 
original  and  six  copies. 

A  copy  of  the  application  is  on  file,  and 
can  be  examined  at  the  Office  of  the  Sec¬ 
retary,  Interstate  Commerce  Commis¬ 
sion,  Washington,  D.C.,  and  also  in  field 
office  to  which  protests  are  to  be 
transmitted. 

Motor  Carriers  of  Property 

.No.  MC  40915  (Sub-No.  34  TA),  filed 
September  24,  1970.  Applicant:  BOAT 
TRANSIT,  INC.,  Post  Office  Box  1403, 
Newport  Beach,  Calif.  92663,  Office:  1343 
Logan  Avenue,  Costa  Mesa,  Calif.  92626. 
Applicant’s  representative:  David  R. 
Parker,  Post  Office  Box  82028,  Lincoln, 
Nebr.  68501.  Authority  sought  to  operate 
as  a  common  carrier,  by  motor  vehicle, 
over  irregular  routes,  transporting:  Fi¬ 
berglass  bathtubs  and  shower  bathstalls, 
from  the  plantsite  of  Kimstock,  Inc., 
located  in  Santa  Ana,  Calif.,  to  “Leisure 
World’’  a  new  housing  development  lo¬ 
cated  in  Montgomery  County,  Md.,  for 
150  days.  Supporting  shipper:  Kimstock, 
Inc.,  2200  South  Yale  Street,  Santa  Ana, 
Calif.  92704.  Send  protests  to:  Philip 
Yallowitz,  District  Supervisor,  Interstate 
Commerce  Commission,  Bureau  of  Oper¬ 
ations,  Room  7708,  Federal  Building,  300 
North  Los  Angeles  Street,  Los  Angeles, 
Calif.  90012. 

No.  MC  103191  (Sub-No.  30  TA),  filed 
September  24,  1970.  Applicant:  THE 
GEORGE  A.  RHEMAN  CO.,  INC.,  Meet¬ 
ing  Street  Road,  Charleston,  S.C.  29405, 
Post  Office  Box  385,  Barnwell,  S.C. 
29812.  Applicant’s  representative:  Har¬ 
ris  G.  Andrews,  Post  Office  Box  4255, 
Greenville,  S.C.  29608.  Authority  sought 
to  operate  as  a  common  carrier,  by  motor 
vehicle,  over  irregular  routes,  transport¬ 
ing:  Liquid  asphalt  cement  and  liquid 
asphalt  products,  from  Tuscaloosa,  Ala., 
to  points  in  York  County,  S.C.,  Kershaw 
County,  S.C.,  Union  County,  N.C.,  Rich¬ 
mond  County,  N.C.,  Scotland  County, 
N.C.,  Columbus  County,  N.C.,  New  Han¬ 
over  County,  N.C.,  Bertie  County,  N.C., 
Halifax  County,  N.C.,  Robeson  County, 
N.C.,  and  Pasquotanx  County,  N.C.,  for 
180  days.  Supporting  shipper:  Dickerson, 
Inc.,  General  Contractors,  Monroe,  N.C. 
28110.  Send  protests  to:  E.  E.  Strotheid, 
District  Supervisor,  Interstate  Com¬ 
merce  Commission,  Bureau  of  Operations, 
300  Columbia  Building,  1200  Main 
Street,  Columbia,  S.C.  29201. 

No.  MC  115180  (Sub-No.  64  TA),  filed 
September  24,  1970.  Applicant:  ONLEY 
REFRIGERATED  TRANSPORTATION, 


INC.,  408  West  14th  Street,  New  York, 
N.Y.  10014.  Applicant’s  representative: 
Anthony  T.  Thomas,  1811  West  21st 
Street,  Chicago,  Ill.  60608.  Authority 
sought  to  operate  as  a  common  carrier, 
by  motor  vehicle,  over  irregular  routes, 
transporting:  Meats,  meat  products  and 
meat  byproducts,  and  articles  distrib¬ 
uted  by  meat  packinghouses  as  described 
in  sections  A  and  C  of  appendix  1  to  the 
report  in  Descriptions  in  Motor  Carrier 
Certificates,  61  M.C.C.  209  and  766,  from 
the  plant  site  of  Beefland  International, 
Inc.,  at  Council  Bluffs,  Iowa,  to  points  in 
New  York  (except  New  York  City  and  its 
commercial  zone),  Massachusetts,  Ver¬ 
mont,  Connecticut,  and  Maryland,  for 
150  days.  Supporting  shipper:  Beefland 
International,  Inc.,  2700  23rd  Avenue, 
Council  Bluffs,  Iowa  51501.  Send  pro¬ 
tests  to:  Paul  W.  Assenza,  District  Super¬ 
visor  Interstate.  Commerce  Commission, 
Bureau  of  Operations,  26  Federal  Plaza, 
New  York,  N.Y.  10007. 

No.  MC  118127  (Sub-No.  17  TA)  (Cor¬ 
rection),  filed  September  3,  1970,  pub¬ 
lished  in  the  Federal  Register  issue  of 
September  15,  1970  and  September  25, 
1970,  corrected  and  republished  as  cor¬ 
rected,  this  issue.  Applicant:  HATE  DIS¬ 
TRIBUTING  COMPANY,  INC.,  914 
South  Vail  Avenue,  Montebello,  Calif. 
90604.  Note:  The  purpose  of  this  partial 
republication  is  to  show  the  correct  read¬ 
ing  of  the  commodity  description  as; 
(1)  Frozen  fruits  and  rhubarb,  and  (2) 
Frozen  fish  and  shellfish.  The  rest  of 
the  application  remains  as  previously 
published. 

No.  MC  123048  (Sub-No.  180  TA) ,  filed 
September  24,  1970.  Applicant:  DIA¬ 
MOND  TRANSPORTATION  SYSTEM, 
INC.,  Post  Office  Box  A,  1919  Hamilton 
Avenue,  Racine,  Wis.  53401.  Applicant’s 
representative:  Paul  L.  Martinson  (same 
address  as  above) .  Authority  sought  to 
operate  as  a  common  carrier,  by  motor 
vehicle,  over  irregular  routes,  transport¬ 
ing:  Tractors  (except  tractors  with  ve¬ 
hicle  beds,  bed  frames,  or  fifth  wheels) ; 
agricultural  machinery  and  implements, 
industrial  and  construction  machinery 
and  equipment,  snoiomobiles ,  equipment 
designed  for  use  in  connection  with 
tractors,  trailers  designed  for  the  trans¬ 
portation  of  the  commodities  described 
above  (except  trailers  designed  to  be 
drawn  by  passenger  automobiles),  at¬ 
tachments  for  the  commodities  described 
above,  internal  combustion  engines,  and 
parts  and  accessories  of  the  commodi¬ 
ties  described  hereinabove  when  moving 
in  mixed  loads  with  such  commodities, 
from  ports  of  entry  on  the  international 
boundary  between  the  United  States  and 
Canada  at  Detroit  and  Port  Huron, 
Mich.,  and  Buffalo  and  Niagara  Falls, 
N.Y.,  to  points  in  the  United  States  ex¬ 
cept  Alaska  and  Hawaii.  Restricted:  To 
shipments  originating  at  the  plant  and 
warehouse  sites  and  experimental  farms 
of  Massey-Ferguson  Industries,  Ltd.,  at 
Toronto,  Brantford,  and  Milliken,  On¬ 
tario,  for  180  days.  Supnorting  shipper: 
Massey-Ferguson,  Inc.,  1901  Bell  Avenue, 
Des  Moines,  Iowa  50315  (T.  J.  Miller, 
Manager  Traffic  Services).  Send  pro¬ 
tests  to:  District  Supervisor  Lyle  D. 
Heifer,  Interstate  Commerce  Commis¬ 


sion,  Bureau  of  Operations,  135  West 
Wells  Street,  Room  807,  Milwaukee,  Wis. 
53203. 

No.  MC  123383  (Sub-No.  49  TA) ,  filed 
September  24,  1970.  Applicant:  BOYLE 
BROTHERS,  INC.,  941  South  Second 
Street,  Camden,  N.J.  08103.  Authority 
sought  to  operate  as  a  common  carrier, 
by  motor  vehicle,  over  irregular  routes, 
transporting:  Wood  fiberboard,  wood  fi- 
berboard  faced  or  finished  with  decora¬ 
tive  and/or  protective  material,  and  ac¬ 
cessories  and  supplies  used  in  installa¬ 
tion  thereof  (except  commodities  in 
bulk) ,  from  plantsite  of  Evans  Products 
Co.,  at  or  near  Doswell  (Hanover 
County),  to  points  in  Connecticut,  Dela¬ 
ware,  District  of  Columbia,  Maine,  Mary¬ 
land,  Massachusetts,  New  Jersey,  New 
Hampshire,  New  York,  North  Carolina, 
Pennsylvania,  Rhode  Island,  Vermont, 
Virginia,  and  West  Virginia,  for  180  days. 
Supporting  shipper:  Evans  Products  Co., 
2200  East  Devon  Avenue,  Des  Plaines, 
Ill.  60018.  Send  protests  to:  Raymond  T. 
Jones,  District  Supervisor,  Interstate 
Commerce  Commission,  Bureau  of  Op¬ 
erations,  410  Post  Office  Building,  Tren¬ 
ton,  N.J.  08608. 

No.  MC  129092  (Sub-No.  3  TA),  filed 
September  25, 1970.  Applicant:  HARVEY 
TRANSPORT  LIMITED,  Post  Office  Box 
638,  Rue  DuPont,  Alma,  Lake  St.  John, 
Province  of  Quebec,  Canada.  Applicant’s 
representative:  John  J.  Brady,  Jr.,  75 
State  Street,  Albany,  N.Y.  12207.  Author¬ 
ity  sought  to  operate  as  a  contract  car¬ 
rier,  by  motor  vehicle,  over  irregular 
routes,  transporting:  Wood  pulp,  in  bales, 
from  port  of  entry  on  the  international 
boundary  line  between  the  United  States 
and  Canada  at  or  near  Jackman,  Maine, 
to  Madison  and  Brunswick,  Maine,  for 
180  days.  Supporting  shipper:  St.  Ray¬ 
mond  Paper  Ltd.,  Desbiens,  Province  of 
Quebec,  Canada.  Send  protests  to:  Mar¬ 
tin  P.  Monaghan,  Jr.,  District  Supervisor, 
Interstate  Commerce  Commission,  Bu¬ 
reau  of  Operations,  52  State  Street,  Room 
5,  Montpelier,  Vt.  05602. 

No.  MC  134599  (Sub-No.  2  TA)  (Cor¬ 
rection)  ,  filed  August  17,  1970,  published 
Federal  Register,  issue  of  September  1, 
1970,  and  republished  as  corrected  this 
issue.  Applicant:  INTERSTATE  CON¬ 
TRACT  CARRIER  CORPORATION, 
Post  Office  Box  249,  Crete,  Nebr.  68333. 
Applicant’s  representative:  Donald  H. 
Bowman,  Suite  500,  521  South  14th 
Street,  Lincoln,  Nebr.  68501.  Note:  The 
purpose  of  this  republication  is  to  show 
that  applicant  also  intends  to  serve  the 
destiftation  State  of  South  Carolina  in 
addition  to  the  States  named  in  previous 
publication.  The  remainder  of  the  notice 
remains  as  previously  published. 

No.  MC  134599  (Sub-No.  4  TA) ,  filed 
September  25,  1970.  Applicant:  INTER  - 
STATE  CONTRACT  CARRIER  COR¬ 
PORATION,  Post  Office  Box  16407, 
Stockyards  Station,  Denver,  Colo.  80216. 
Applicant’s  representative:  Oscar  Man- 
del  (same  address  as  above).  Authority 
sought  to  operate  as  a  contract  carrier, 
by  motor  vehicle,  over  irregular  routes, 
transporting:  Candy  and  confectionery 
and  advertising  and  display  materials, 
when  moving  in  the  same  vehicle  and  at 
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the  same  time  with  candy  and  confec¬ 
tionery,  from  Centralia  and  Ashley,  HI., 
to  points  in  Washington,  Oregon,  Idaho, 
Montana,  Wyoming,  Colorado,  Nebraska, 
Kansas,  Utah,  Nevada,  California,  Ari¬ 
zona,  and  New  Mexico,  for  180  days. 
Supporting  shipper:  Hollywood  Brands, 
Division  of  Consolidated  Poods,  836 
South  Chestnut  Street,  Centralia,  HI. 
62801.  Send  protests  to:  Roger  L.  Bu¬ 
chanan,  District  Supervisor,  Bureau  of 
Operations,  Interstate  Commerce  Com¬ 
mission,  2022  Federal  Building,  Denver, 
Colo.  80202. 

No.  MC  134886  (Sub-No.  1  TA)  (Cor¬ 
rection),  filed  September  10,  1970,  pub¬ 
lished  in  the  Federal  Register,  issue  of 
September  22,  1970,  and  republished  as 
corrected  this  issue.  Applicant:  U  &  ME 
TRANSFER,  INC.,  2626  Electronic  Way, 
West  Palm  Beach,  Fla.  33407.  Applicant’s 
representative:  Richard  B.  Austin,  5720 
Southwest  17th  Street,  Miami,  Fla. 
33155.  Note:  The  purpose  of  this  repub¬ 
lication  is  to  show  that  the  proposed 
operations  of  applicant  will  be  restricted 
to  traffic  having  a  prior  or  subsequent 
handling  by  air.  This  restriction  was  in¬ 
advertently  omitted  from  the  previous 
publication.  The  rest  of  the  notice  re¬ 
mains  as  previously  published. 

No.  MC  134945  TA,  filed  September  25, 
1970.  Applicant:  WESTERN  TRANS¬ 
FER  &  STORAGE,  INC.,  1140  Longpoint 
Street,  Dallas,  Tex.  75207.  Applicant’s 
representative:  Don  L.  Siratt  (same  ad¬ 
dress  as  above).  Authority  sought  to 
operate  as  a  contract  carrier,  by  motor 
vehicle,  over  irregular  routes,  transport¬ 
ing:  Copy,  duplicating,  or  reproducing 
machines  and.  attachments  therefor, 
uncrated,  between  Memphis,  Tenn.,  on 
the  one  hand,  and  on  the  other,  points 
in  Crittenden,  Cross,  Poinsett,  Missis¬ 
sippi,  St.  Francis,  Woodruff,  Lee,  Mon¬ 
roe,  Phillips,  Randolph,  Sharp,  Law¬ 
rence,  Craighead,  Green,  and  Clay 
Counties,  Ark.,  Coahoma,  Quitman, 
Panola,  Lafayette,  Pontotoc,  Lee, 
Itawamba,  Tunica,  Tate,  Marshall,  De 
Soto,  Benton,  Tippah,  Alcorn,  Prentiss, 
Tishomingo,  Union,  Tallahatchie,  Yalo¬ 
busha,  Grenada,  Calhoun,  and  Chicka¬ 
saw  Counties,  Miss.,  Shelby,  Fayette, 
Hardin,  Decatur,  Benton,  Henry,  Weak¬ 
ley,  Obion,  Lake,  Dyer,  Crockett,  Lauder¬ 
dale,  Haywood,  Tipton,  Chester,  Mc- 
Nairey,  Henderson,  Madison,  Carroll, 
Gibson,  and  Hardeman  Counties,  Tenn., 
and  Dunklin  and  Pemiscot  Counties,  Mo., 
for  180  days.  Note:  Carrier  does  not  in¬ 
tend  to  tack.  Supporting  shipper  :  Xerox 
Corp.,  2810  Avenue  E  East,  Arlington, 
Tex.  76011.  Send  protests  to:  E.  K.  Willis, 
Jr.,  District  Supervisor,  Interstate  Com¬ 
merce  Commission,  Bureau  of  Opera¬ 
tions,  513  Thomas  Building,  1314  Wood 
Street,  Dallas,  Tex.  75202. 

By  the  Commission. 

[seal!  Robert  L.  Oswald, 

Acting  Secretary. 

(F.R.  Docket  70-13404;  Filed,  Oct.  6,  1970; 

8:50  a.m.] 


[Notice  598] 

MOTOR  CARRIER  TRANSFER 
PROCEEDINGS 

October  2, 1970. 

Synopses  of  orders  entered  pursuant  to 
section  212(b)  of  the  Interstate  Com¬ 
merce  Act,  and  rules  and  regulations  pre¬ 
scribed  thereunder  (49  CFR  Part  1132), 
appear  below : 

As  provided  in  the  Commission's  spe¬ 
cial  rules  of  practice  any  interested  per¬ 
son  may  file  a  petition  seeking  recon¬ 
sideration  of  the  following  numbered 
proceedings  within  20  days  from  the  date 
of  publication  of  this  notice.  Pursuant  to 
section  17(8)  of  the  Interstate  Commerce 
Act,  the  filing  of  such  a  petition  will 
postpone  the  effective  date  of  the  order 
in  that  proceeding  pending  its  disposi¬ 
tion.  The  matters  relied  upon  by  peti¬ 
tioners  must  be  specified  in  their  petitions 
with  particularity. 

No.  MC-FC-72179.  By  order  of  Sep¬ 
tember  30,  1970,  the  Motor  Carrier  Board 
approved  the  transfer  to  Alton  T.  Brown, 
doing  business  as  Brown  Transfer  Co., 
Lake  City,  S.C.,  of  the  operating  rights 
in  Certificate  No.  MC-44065  issued 
April  5,  1961,  to  Lev  William  Brown  and 
Alton  T.  Brown,  a  partnership,  doing 
business  as  Brown  Transfer  Co.,  Lake 
City,  S.C.,  authorizing  the  transportation 
of  agricultural  commodities,  from  speci¬ 
fied  points  in  South  Carolina  to  Rich¬ 
mond  and  Norfolk,  Va.,  Washington, 
D.C.,  Baltimore,  Md.,  Pittsburgh  and 
Philadelphia,  Pa.,  Newark,  N.J.,  New 
York,  N.Y.,  and  Charlotte,  Asheville, 
Greensboro,  and  Raleigh,  N.C.;  canned 
goods,  from  Swedes  boro,  N.J.,  to  Ashe¬ 
ville  and  Charlotte,  N.C.,  and  Columbia 
and  Charleston,  S.C.;  and  cotton,  tobac¬ 
co,  and  fertilizer  and  fertilizer  materials, 
to  and  from  points  as  specified  in  South 
Carolina,  North  Carolina,  Virginia,  and 
Georgia.  Dan  M.  McEachin,  Post  Office 
Box  266,  Florence,  S.C.  29501,  attorney 
for  applicants. 

No.  MC-FC-72218.  By  order  of  Sep¬ 
tember  30, 1970,  the  Motor  Carrier  3oard 
approved  the  transfer  to  Fred  Tamasco, 
doing  business  as  Fred’s  Delivery  Serv¬ 
ice,  Irvington,  N.J.,  of  that  portion  of  the 
operating  rights  in  Certificate  No.  MC- 
76992  issued  December  17,  1940,  to 
Charles  Fear  Co.,  Inc.,  Montclair,  N.J., 
authorizing  the  transportation  of  general 
commodities,  with  the  usual  exceptions, 
between  points  in  Essex  County,  N.J.,  on 
the  one  hand,  and,  on  the  other,  New 
York,  N.Y.  Robert  B.  Pepper,  297 
Academy  Street,  Jersey  City,  N.J.  07306, 
representative  for  transferee.  George  A. 
Olsen,  69  Tonnele  Avenue,  Jersey  City, 
N.J.  07306,  representative  for  transferor. 

No.  MC-FC-72364.  By  order  of  Sep¬ 
tember  30, 1970,  the  Motor  Carrier  Board 


approved  the  transfer  to  Apollo  Ware¬ 
housing  Corp.,  Clark,  N.J.,  of  the  operat¬ 
ing  rights  in  Certificate  No.  MC-133264 
issued  February  12,  1970,  to  Blue  Fleet 
Transportation,  Inc.,  South  Kearny,  N.J., 
authorizing  the  transportation  of  general 
commodities,  with  exceptions,  between 
points  in  Union  County,  N.J.,  on  the  one 
hand,  and,  on  the  other,  New  York,  N.Y. 
Robert  B.  Pepper,  registered  practitioner, 
174  Brower  Avenue,  Edison,  N.J.  08817, 
representative  for  applicants. 

No.  MC-FC-72385.  By  order  of  Sep¬ 
tember  30, 1970,  the  Motor  Carrier  Board 
approved  the  transfer  to  Melvin  L.  Stall- 
baum,  Post  Office  Box  265,  Emerson, 
Nebr.  68733,  of  the  operating  rights  in 
Certificate  No.  MC-79788  issued  April  29, 
1955,  to  Ray  J.  Van  Lent,  Emerson,  Nebr., 
authorizing  the  transportation  of  general 
commodities,  with  exceptions,  between 
Emerson,  Nebr.,  and  Sioux  City,  Iowa, 
serving  intermediate  and  off -route  points 
within  10  miles  of  Emerson,  and  house¬ 
hold  goods  as  defined  by  the  Commis¬ 
sion,  between  Emerson,  Nebr.,  and  points 
within  10  miles  of  Emerson,  on  the  one 
hand,  and.  on  the  other,  points  in  Iowa. 

[seal]  Robert  L.  Oswald, 

Acting  Secretary. 

|  F.R.  Doc.  70-13400;  Filed,  Oct.  6,  1970; 

8:49  a.m.] 

[Notice  598A] 

MOTOR  CARRIER  TRANSFER 
PROCEEDINGS 

October  2,  1970. 

Application  filed  for  temporary  au¬ 
thority  under  section  210a(b)  in  connec¬ 
tion  with  transfer  application  under 
section  212(b)  and  Transfer  Rules,  49 
CFR  Part  1132: 

No.  MC-FC-72427.  By  application  filed 
September  30,  1970,  TAYLOR  SERV¬ 
ICES,  INC.,  doing  business  as  ULTRA 
SPECIAL  EXPRESS,  Post  Office  Box  808, 
Freehold,  N.J.  07726,  seeks  temporary 
authority  to  lease  the  operating  rights 
of  SOMCO  FREIGHT  LINES,  INC. 
(FRANK  G.  MASINI,  ESQ.,  RECEIV¬ 
ER),  433  Broad  Street;  Newark,  N.J. 
07102,  under  section  210a(b).  The  trans¬ 
fer  to  TAYLOR  SERVICES,  INC.,  doing 
business  as  ULTRA  SPECIAL  EXPRESS, 
of  the  operating  rights  of  SOMCO 
FREIGHT  LINES,  INC.  (FRANK  G. 
MASINI,  ESQ.,  RECEIVER) ,  is  presently 
pending. 

By  the  Commission. 

[seal]  Robert  L.  Oswald, 

Acting  Secretary. 

[F.R.  Doc.  70-13401;  Filed,  Oct.  6,  1970; 

8:49  a.m.] 
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10984  (see  EO  11563) _  15435 

11098  (see  EO  11563) _  15435 
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7  CFR 
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947 _  15631 

989 _ 15631 

1004 _  15287 

1006 _ 15439 

1012 _  15439 

1013_ . 15439 

1062  _  15362 
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1102  _  15396 

1103  _ 15396 

1104  _ 15396 

1106 _  15396 
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146c _ 

22  CFR 
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33  CFR 

110 _  15443 
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15299-15301,  15301,  15443,  15644- 
15646,  15759 
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